Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


7/ 


i 


THE 

AMERICAN  JOURNAL 


II 


INTERNATIONAL  LAW 


VOLUME    2 

1908 


PDBLIBBKD  FOB 

THE  AUBRICAN  BOCIBTT  OF  INTBBNATIONiLL  UW 


BAEBR,  TOORHIB  &  COMPANT, 
Nkw  Tobx,  U.  8.  A. 


COPYKIGHT,    1908,   BY 

THE  AMBRICAN  SOCIBTY  OF  INTERNATIONAL  LAW 


TABLE  OF  CONTENTS,  VOLUME  TWO 


NUMBER  1,  JANUARY,  1908 
^BX  WoBX  OF  THS  Bboond  Haque  Peaob  Oonfebencb.  Jamet  Brown  Beoit. .       1   • 

COITTENTION    lt>B    THE    PEACEFUL    ADJUSTMENT    OF    INISENATIONAL    DDTEB- 

ENCE8.     Amo9  8,  Hershey  29 

Contention  Relative  to  the  Openinq  or  Hostilities.    Bllery  O,  Siowell, .     50 

The  Amelioration  of  the  Rules  of  Was  on  Land.    Gwrge  B.  Daws 63 

Hague  Contention  Restricting  the  Use  of  Force  to  Recover  on  Con- 
tract Claims.     Oeorge  W,  Scott 78 

The  Hague  Convention  Concerning  the  Rights  and  Duties  of  Neutral 
Powers  and  Persons  in  Land  Warfare.    Antonio  8.  de  Buatamante, . .     95 

The  Central  American  Peace  Conference  of  1907.    James  Brown  Soott,.  121 « 

The  Peace  Conference  of  Central  America.    L%m  Anderson 144 

Board  of  Editors  162 

Editorial  Comment 

Louis  Renault   152 

Second  Annual  Meeting  of  the  American  Society  of  International  Law. .  153 
Expatriation  and  Protection  of  Naturalized  Americans  Abroad  and  in 

Turkish  Dominions    156 

The  Remission  of  a  Portion  of  the  Chinese  Indemnity 160 

Consular  Administration  of  the  Estates  of  Deceased  Nationals 170 

The  Integrity  of  Norway  Guaranteed 176 

Edward  Henry  Strobel 178 

Chronicle  of  International  Events.    Henry  O,  Crocker 180 

PuRuc  Documents  Relating  to  International  Law.     Philip  De  Witt 

Phair 201 

Judicial  Decisions  Involving  Questions  of  International  Law 204 

Book  Reviews  :    Book  Notes 242 

Periodical  Literature  of  International  Law 253 

.  NUMBER  2,  APRIL,  1908 

Status  of  Ensmt  Merchant  Ships.  James  Broum  Scott 259 

Oohveesion  of  Merchant  Ships  into  Warships.     Charge  O.  Wilson 271 

Submarine  Mines  and  Torpedoes  in  War.     C.  H.  Stockton 276 

Bombardment  bt  Naval  Forces.     James  Broum  Scott 285 


^^ 


> 


iv  TABLS  OF  OONTENTS 

Contention  fob  the  Adaptation  of  the  Pbingiples  of  the  Geneva  Con- 
vention TO  Mabttiice  Wabfabe.     Louis  Renault 295 

Eleventh    Convention   of   the   Hague   Confebence,    1907.      Simeon   E. 

Baldwin    307 

The  Science  of  Intebnational  Law:  Its  Task  and  Method.     L.  Oppen- 

heim    313 

The  Legal  Natube  of  Intebnational  Law.     W.  W,  Willoughby 357 

Kbutbalization.     Erving  Winalow 366 

BoABD  of  Editobs 387 

Editobial  Comment 

The  American  Theory  of  Arbitration 387 

International  Law  Involved  in  the  Seizure  of  the  Tatsu  Mam. 391 

The  Fortification  of  the  Aland  Islands 397 

Chboniglb  of  Intebnational  Events.    Henry  O.  Crocker 399 

Public  Documents  Relating  to  Intebnational  Law.      Philip  De  Witt 

Phair 409 

Judicial  Decisions  Involving  Questions  of  Intebnational  Law 412 

Book  Reviews  :   Book  Notes 439 

*  Pebiodigal  Litebatube  of  Intebnational  Law 447 

NUMBER  3,  JULY,  1908 

The  Sanction  of  Intebnational  Law.    Elihu  Root 451 

The  Pboposed  Intebnational  Pbize  Coubt  and  Some  of  Its  Difficulties. 

Charles  Noble  Gregory 458 

The  Pboposed  Intebnational  Pbize  Coubt.    Henry  B.  Brown 476 

CONSTITUTIONALITT  OF  THE   PbOPOSED   INTEBNATIONAL  PBIZE   CoUBT  —  CON- 

sidebed   fbom   the    Standpoint   of   the   United    States.      Thomaa 
Raehum  White 490 

The  Hague  Convention  Respecting  the  Rights  and  Duties  of  Neutbal 

PowEBS  IN  Naval  Wab.     Charles  Cheney  Hyde 507 

The  Launching  of  Pbojectiles  fbom  Balloons.    George  B.  Davis 528 

The   Equalitt   of   States   and   The   Hague   Confebences.      Frederick 

Charles  Hicks   530 

Neutbauzation  vebsus  Impebialism.    Alpheus  Henry  Snow 562 

The  Histobt  of  the  Depabtment  of  State.    II.    Oaillard  Hunt 591 

BoABD  of  Editobs 607 

Editobial  Comment 

The  Second  Annual  Meeting  of  the  American  Society  of  International 

Law   607 

The  Pennsylvania  Arbitration  and  Peace  Conference 611 

The  Fourteenth  Lake  Mohonk  Conference 615 

The    New    building   of    the    International    Bureau    of    the    American 

Republics   621 


TABLE  OF  OONTEHTfl  V 

Editorial  ComoENT  —  Continued. 

Recent  Arbitration  Treaties  Concluded  by  the  United  States 624 

Settlement  of  the  Canadian  Questions 630 

Our  Northern  Boundary 634 

The   Boundary-Fisheries   Treaty 637 

Russian- Japanese  Fisheries  Convention  of  July  16  (28),  1907 640 

Macedonian  Railways  and  the  Concert  of  Europe 644 

The  Baltic  and  the  North  Seas 646 

Chbonicle  of  International  Events.    Henry  O.  Crocker 640 

Public  Documents  Relating  to  International  Law.      Philip  De  Witt 

Phair   666 

Judicial  Decisions  Involving  Questions  of  International  Law 670 

Book  Reviews  :     Book  Notes 708 

Periodical  Literature  of  International  Law 728 

NUMBER  4,  OCTOBER,  1908 

"Obugatort  Arbitration  and  the  Hague  Conferences.    William  I,  HuU, . .  731 

Disarmament.    Richmond  Pearson  Hohaon 743 

The  Case  for  Limitation  of  Armaments.    Benjamin  F.  Truehlood 758 

The  Proposed  Court  of  Arbitral  Justice.    James  Broton  Scott 772 

The  Second,  Third,  and  Fourth  Vcbux  of  the  Conference.    George  B, 
Davis  811 

Recommendation  for  a  Third  Peace  Conference  at  The  Hague.      James 

Brown  Scott 815 

Board  of  Editors 823 

Editorial  Comment 

Treaties  of  Arbitration  Since  the  First  Hague  Conference 823 

Proposed  Conference  for  the  Settlement  of  Certain  Questions  of  Maritime 

Law  830 

The  First  Case  before  the  Central  American  Court  of  Justice 835 

The  New  Constitution  in  Turkey  and  International  Law 842 

The  New  Japanese  Penal  Code  and  its  Doctrine  of  Extraterritorial  Juris- 
diction     845 

Postal  Agreement  with  Great  Britain 840 

London  Peace  Congress 853 

William  Randal  Cremer 858 

The  Whewell  Professorship  of  International  Law 862 

The  Balkan  Situation 864 

Chronicle  of  International  Events.    Henry  0,  Crocker ^ 866 

Public  Documents  Relating  to  International  Law.    Philip  De  Witt 

Phair   888 

Judicial  Decisions  Involving  Questions  of  International  Law 893 

Book  Reviews  :     Book  Notes ^ 937 

Periodical  Literature  of  International  Law 975 


THE  WORK  OF  THE  SECOND  HAGUE  PEACE 

CONFERENCE 

The  Second  International  Peace  Conference,  like  its  predecessor 
of  1899,  endeavored  to  humanize  the  hardships  necessarily  incident 
to  war  and  to  substitute  for  a  resort  to  arms  a  pacific  settlement  of 
international  grievances,  which,  if  unsettled,  might  lead  to  war  or 
make  the  maintenance  of  pacific  relations  difficult  and  problematical. 
The  conference  of  1907,  no  more  than  its  immediate  predecessor, 
satisfied  the  leaders  of  humanitarian  thought  War  was  not  abol- 
ished, nor  was  peace  legislated  into  existence.  Universal  disarma- 
ment was  as  imacceptable  in  1907  as  in  1899,  and  some  few  nations 
were  still  unwilling  to  bind  themselves  to  refer  all  international 
disputes  not  involving  independence,  vital  interests,  or  national 
honor  to  a  court  of  arbitration. 

Deeply  interested  in  the  success  of  these  projects,  the  great  public 
felt  that  their  failure  necessarily  involved  the  failure  of  the  con- 
ference, notwithstanding  that  many  wise  and  humanitarian  measures 
falling  short  of  the  goal  were  incorporated  into  the  law  of  nations. 
But  we  should  not  in  our  disappointment,  and  perhaps  bitterness  of 
soul,  overlook  positive  and  b(?heficent  progress,  and  if  we  could  not 
take  the  advanced  position  outlined  by  the  friends  of  peace,  we  should 
nevertheless  rejoice  that  many  a  mile-stone  has  been  passed.  We 
must  not  forget  that  an  international  conference  is  different  from  a 
parliament;  that  independent  and  sovereign  nations  are  not  bound  by 
majorities,  and  that  positive  results  are  obtained  by  compromising 
upon  desirable  but  perhaps  less  advanced  projects.  The  aim  of  a 
conference  is  to  lay  down  a  law  for  all,  not  for  the  many,  much  less 
for  the  few ;  to  establish  a  law  which  will  be  international  because  it 
is  accepted  and  enforced  by  all  nations. 

The  work  of  the  conference  concerned  the  modification  of  exist- 
ing international  law ;  international  differences  of  opinion  and  inters 
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pretation  wei;p  adjusted;  doubt  gave  place  to  certainty;  and,  after 
much  consideration  and  reflection,  principles  of  international  law 
were  fortified,  modified  in  part,  or  wholly  discarded.  A  complete 
code  was  not  established  —  it  is  doubtful  whether  custom  and  usage 
are  ripe  for  codification  —  but  important  topics  of  international  law 
were  given  the  symmetry  and  precision  of  a  code. 

It  may  be  maintained  that  international  law  is  law  in  the  strict 
sense  of  the  word,  or  it  may  be  contended  that  it  lacks  an  essential 
element  of  law,  because  there  is  no  international  sheriff;  that  it  is 
international  morality  or  ethics;  or  that  finally  a  law  of  nations  is 
the  occupation  of  the  theorist  and  the  hope  of  the  dreamer.  However 
opinions  may  differ  as  to  the  nature  of  international  law,  there  can 
be  no  doubt  of  the  existence  of  certain  rules  and  regulations  which 
do  by  common  consent  control  the  conduct  of  independent  nations; 
nor  can  there  be  any  reasonable  doubt  that  enlightened  people  of  all 
countries  take  a  deep  and  abiding  interest  in  international  law,  and 
share  the  hope  of  the  dreamer,  not  only  that  greater  precision  may 
be  given  to  its  principles,  but  that  the  principles  themselves  may  be 
developed  and  applied  with  the  certainty  and  precision  of  a 
municipal  code. 

From  the  cell  of  the  cloister  international  law  passed  into  the 
study  of  the  philosopher,  the  jurist,  and  the  scholar ;  from  the  study 
it  entered  the  cabinets  of  Europe,  and  for  two  centuries  and  more  a 
recognized  system  of  international  law  has  determined  the  foreign 
relations  of  nations;  from  the  cabinet 40  courts  of  justice,  where  the 
rights  of  nations  as  well  as  individuals  have  been  debated  and  en- 
forced ;  and  finally,  from  the  court-room  international  law  has  made 
its  way  to  the  people,  who,  in  last  resort,  dominate  court  and  cabinet, 
and  enlist  in  their  service  scholar  as  well  as  priest. 

It  was  a  wise  remark  of  Sir  James  Mackintosh  that  constitutions 
are  not  made:  they  grow;  for  history  demonstrates  that  unnatural 
unions  dissolve ;  that  unnatural  alliances  have  little  permanency ;  that 
constitutions  struck  off  at  the  heat  of  a  moment  in  times  of  excite- 
ment disappear  with  the  causes  to  which  they  owe  their  origin.  Con- 
stitutions are,  in  a  large  and  broad  sense  of  the  word,  codifications. 
They  put  into  written  and  permanent  form  the  usages  and  customs 
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of  the  past,  and  tliey  last  because  the  spirit  underlying  these  usages 
and  customs  is  wrapped  up  with  the  existence  and  destiny  of  the 
people.  The  Constitution  of  the  United  States  has  lasted,  because 
it  was  based  upon  the  usages  and  customs  of  England,  as  modified 
by  the  experience  in  the  colonies,  and  the  Constitution  will  last  as 
long  as  it  answers  the  needs  of  its  framers,  and  no  longer.  To  under- 
stand, however,  the  Constitution,  English  customs  and  usages  must 
be  studied,  and  to  predict  the  lines  of  development  we  must  interpret 
the  language  of  the  Constitution  in  the  light  of  its  origin,  as  well  as 
in  the  concrete  case  under  investigation.  It  is  the  same  with  law. 
Law  is  not  imposed  as  a  system  upon  the  people.  Isolated  usage 
develops  into  habit ;  the  habit  becomes  crystallized  into  custom ;  and 
to  custom  there  is  given,  consciously  and  unconsciously,  the  force  of 
law. 

The  common  law  of  England  is  not  due  to  the  wisdom  of  any  one 
person  or  of  any  one  age.  It  grew  to  meet  a  need ;  it  changed  with 
that  need,  and  disappeared  when  it  could  no  longer  subserve  a  useful 
purpose.    It  is  a  growth,  an  organism,  not  a  crystallization.  / 

\\Tien,  however,  the  process  of  development  did  not  keep  abreast 
of  the  age,  or  when  new  and  unsuspected  needs  required  special  treat- 
ment^ statutes  made  their  appearance  to  supply  the  lack  or  to  correct 
the  evil.  The  statute  would  be  special  if  a  special  point  were  in- 
volved. The  statute  would  be  general  in  its  terms  if  the  evil  to  be 
corrected  were  general,  or  the  need  of  the  statute  was  of  a  general, 
wide-spread  nature.  The  more  rapid  the  development  of  the  country, 
the  greater  and  more  diversified  become  the  needs  of  an  enterprising 
and  progressive  community,  and  consequently  the  more  frequent 
would  be  and  must  be  the  resort  to  statutory  enactments,  in  order  to 
safeguard  the  rights  and  interests  created  as  the  result  of  changed 
conditions.  Hence,  it  follows  that  a  system  of  law  in  its  early  stages 
springs  directly  out  of  the  needs  of  the  people.  If  the  needs  be 
simple,  the  law,  of  which  custom  is  the  very  life,  is  simple.  It  is 
said  to  be  unwritten  in  the  sense  that  no  custom  is  at  once  the  law 
and  the  evidence,  although  in  process  of  time  the  customs  are  natu- 
rally reduced  to  writing  by  people  learned  in  customary  law,  and 
it  is  given  precision  by  decrees  of  courts  of  justice.    Complex  situa- 
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tions  give  rise  to  a  complex  system  of  law,  and  the  natural  develop- 
ment of  custom  not  being  sufficient,  the  legislature  steps  in  by  statute 
to  accelerate  the  development  and  to  give  to  the  system  of  law  the 
precision,  the  solidity,  and  the  refinement  necessary  for  a  compli- 
cated and  progressive  civilization.  In  this  development,  then,  we 
have  the  local  usage,  the  custom,  and  the  statute. 

If  we  turn  from  the  common  law  to  international  law,  we  find 
that  the  course  of  development  of  the  common  law  of  nations  has 
been  singularly  like  that  of  the  common  law  of  England. 

We  first  have  the  usages  of  enlightened  nations.  These  usages 
spread,  gain  weight  and  influence  by  repeated  application.  We  next 
find  that  the  usages  have  taken  on  the  form  of  custom,  and  nations 
from  isolated  or  frequent  usage  regard  the  custom  as  binding  upon 
them.  That  which  is  claimed  as  a  right  on  the  one  side  becomes  a 
duty  on  the  other,  for  right  and  duty  are  correlative.  The  demand 
in  itself  is  a  consent  to  the  rule  of  law.  The  yielding  to  the  demand 
is  an  acknowledgment  of  the  rightfulness  of  the  custom. 

We  thence  have  customary  rules  and  regulations  binding  nations 
in  their  mutual  intercourse,  because  the  nations,  either  by  enforcing 
the  custom  or  yielding  to  the  custom  sought  to  be  enforced,  have 
given  to  the  custom  the  weight  of  law.  But  just  as  the  common  law 
of  England  grew  slowly,  indeed  imperceptibly,  so  have  the  usages 
of  nations  developed  slowly  and  imperceptibly.  When  nations  had 
little  intercourse  with  one  another,  the  need  for  a  system  of  law 
regulating  such  relations  was  of  little  moment  As  nations  have 
grown,  as  they  have  come  into  closer  contact,  as  no  nation  lives  and 
can  live  in  the  modern  world  in  a  state  of  isolation,  it  necessarily 
follows  that  the  usages  and  customs  of  nations  must  be  developed  in 
order  adequately  to  meet  changed  conditions.  The  independence  of 
the  state  is  the  very  postulate  of  international  law;  but  the  solidarity 
of  interest  has  made  itself  felt  to  such  a  degree  that  nations  have 
yielded  and  must  in  the  future  yield  something  of  their  absolute 
liberty  and  independence,  just  as  a  citizen  yields  his  absolute  freedom 
for  the  benefit  of  society,  of  which  he  is  a  part. 

We  see,  then,  from  this  brief  and  imperfect  sketch  of  the  origin 
and  nature  of  the  common  law  of  one  particular  jurisdiction,  an 
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analogy  between  the  common  law  of  nations,  namely,  the  usages  and 
customs  of  many  nations.  We  find,  or  at  least  we  can  assume,  that 
when  only  one  nation  existed  there  could  be  no  international  law; 
two  nations  existing  would  have  comparatively  little  intercourse  and 
the  rules  and  regulations  governing  their  intercourse  would,  there- 
fore, be  simple.  As  the  two  gave  place  to  the  many,  and  as  inter- 
course became  very  frequent,  the  need  of  a  more  elaborate  code  would 
become  evident^  Usage  and  custom  would  grow  to  meet  the  need, 
and  in  the  course  of  time,  insensibly  and  imperceptibly,  usage  and 
custom  would  take  the  dimensions  of  a  code.  But  while  that  is 
entirely  true  generally,  it  is  true  with  much  greater  force  in  the 
present  and,  indeed,  in  the  immediate  past;  for  the  discovery  of  the 
new  world,  North  and  South  America,  and  the  contest  for  the  posses- 
sion of  this  world;  the  establishment  of  colonies  with  the  various 
colonial  systems,  and  the  conflicts  of  interest  that  necessarily  arose, 
would  require  a  system  of  law  adequate  to  settle  them;  and  when 
nations  became  more  closely  connected,  more  intimately  and  fre- 
quently involved,  it  followed  that  the  simplicity  of  the  earlier  usages 
and  customs  would  either  give  place  to  a  more  complicated  code  or 
would  themselves  be  developed  in  order  to  meet  the  growing  needs. 

Now,  how  could  this  be  done  ?  In  this  way.  As  nations  became 
more  closely  united  or  related,  previous  usage  or  custom  was  found 
to  be  inadequate ;  but  the  spirit  pervading  the  usage  or  custom  was 
discovered  and  developed,  precisely  as  the  spirit  in  the  common  law 
was  developed  in  order  to  meet  a  changed  condition  of  affairs.  Just 
as  in  appropriate  cases  the  municipal  legislature  stepped  in  and  cor- 
rected an  abuse  or  covered  a  field  by  statute,  conferences  were  held 
between  rulers,  treaties  were  negotiated  to  regulate  a  specific  con- 
crete controversy,  and  finally  congresses,  usually  not  at  the  beginning 
but  at  the  end  of  the  controversy,  composed  of  many  states,  because 
the  interests  of  many  were  concerned,  were  convened  in  order  that 
that  might  remain  settled  in  peace  which  had  been  established  in 
war.  The  conference  or  congress  is,  it  would  seem,  not  far  re- 
moved from  an  international  legislature,  whose  acts  are  submitted 
ad  referendum  to  the  participating  nations. 

We  therefore  find  that  treaties  mark  the  first  general  step  in  the 
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development  of  the  law  of  nations  as  between  nations  in  recent  years, 
for  it  is  only  in  the  modem  world  that  treaties  have  gone  far  to  cor- 
rect inequality  and  to  establish  a  system  of  international  relations. 
The  special  or  individual  treaties  will  be  comparatively  simple  in  the 
principles  of  law  announced  or  defined  —  although  complicated  in 
other  respects.  When  the  many  were  involved,  a  congress  or  con- 
ference came  naturally  into  being,  with  the  result  that  in  this  con- 
ference the  questions  causing  the  conflict  would  be  considered  and 
regulated,  in  the  hope  to  prevent  a  recurrence  of  the  conflict.  The 
conferences  and  congresses  were  at  the  conclusion  of  a  dispute.  The 
appeal  was  indeed  to  reason,  but  it  was  unfortunately  belated.  Inter- 
esting examples  of  the  post-mortem  appeal  to  reason  are  furnished 
by  the  Treaty  of  Westphalia  (1648),  the  Congress  of  Vienna  (1814- 
15),  the  Congress  of  Paris  (1856),  the  Congress  of  Berlin  (1878), 
The  Treaty  of  Westphalia  was  negotiated  by  representatives  of  the 
states  engaged  in  the  Thirty  Years'  War  and  the  state  affairs  estab- 
lished was  hoped  to  be  durable. 

Passing  over  the  conference  and  treaties  concluding  the  wars  of 
Louis  XIV.  —  of  which  the  various  treaties  of  Utrecht  of  1713- 
1714  were  the  most  important  and  far  reaching  in  detail  as  well  as  in 
principle  —  we  come  to  the  Congress  of  Vienna,  which  attempted,  by 
a  rigid  and  thorough  application  of  the  principle  of  legitimacy,  to 
reconstruct  Europe  upon  permanent  lines  after  the  crash  of  the 
French  Revolution  and  the  downfall  of  Napoleon.  The  great  powers 
agreed  among  themselves  and  legislated  for  the  rest  of  Europe.  The 
work,  therefore,  was  largely  political,  but  as  all  were  concerned  all 
were  present  or  bound  by  the  determinations  of  the  congress.  It 
was  pre-eminently  a  war  conference,  but  it  established  peace  —  a 
peace  which  lasted  for  many  years.  At  the  same  time  its  delibera- 
tions took  the  form  of  a  general  statute  concerning  river  navigation, 
the  rank  of  ambassadors,  and  the  slave-trade.  Criticise  the  Congress 
of  Vienna  as  we  may,  its  work  was  not  only  of  fundamental  im- 
portance but  pointed  the  way  to  a  better  and  brighter  day. 

Although  it  can  not  be  denied  that  the  Congress  of  Paris  in  1856 
was  a  war  conference,  its  work  was  not  wholly  taken  up  with  the 
issues  of  war.     The  Declaration  of  Paris,  for  example,  was  much 
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more  general  and  touched  interests  which,  while  involved  in  the  con- 
flict, were  of  wider  importance  than  the  immediate  interests  that  led 
to  the  war  or  were  safeguarded  by  the  conclusion  of  peace.  It  is  also 
true  that  the  Congress  of  Berlin,  in  1878,  was  a  war  congress,  but  it 
dealt  particularly  and  largely  with  the  Balkan  Peninsula  and  set  up 
a  state  of  affairs  which,  while  changed  in  part^  is  nevertheless  the 
basis  of  order  in  Eastern  Europe. 

But  alongside  of  these  larger  gatherings  there  were  smaller  meet- 
ings that  have  profoundly  influenced  the  future.  For  example,  an 
enthusiast  in  Switzerland  interested  countries  in  the  treatment  of 
sick  and  wounded,  and  produced  the  first  Geneva  Convention  of  1864 
—  the  Red  Cross  Convention,  as  we  call  it  —  to  ameliorate  the  con- 
dition of  the  sick  and  wounded  upon  the  field  of  battle.  The  con- 
vention did  not  come  at  the  very  end  of  a  war ;  it  was  assembled  by 
reason  of  the  horrors  of  the  war  of  1859,  between  France  and  Italy 
against  Austria.  In  1868,  the  additional  articles  of  the  Convention 
of  Geneva  were  drawn  up  in  conference,  and  there  was  no  imme- 
diate war  that  had  caused  the  conference  to  assemble.  The  purport 
of  these  articles  was  to  apply  to  naval  warfare  the  principles  of  the 
Geneva  Convention  of  1864. 

In  1868,  the  Czar  of  Russia,  Alexander  II.,  called  a  conference  in 
order  to  consider  whether  or  not  the  means  of  warfare  might  not 
be  humanized ;  whether  the  use  of  certain  instruments  in  warfare,  or 
instruments  of  a  certain  kind,  should  be  prohibited ;  whether  bullets 
of  a  certain  weight,  of  a  certain  explosive  quality,  should  not  be 
prohibited,  and  there  was  drawn  up  the  Declaration  of  St.  Peters- 
burg. It  is  true  that  the  declaration  contemplated  but  was  not 
preceded  by  a  war. 

The  conference  that  met  in  Bmssels  in  1874  upon  the  invitation 
of  the  Czar,  and  which  drew  up  a  project  of  an  International  Declara- 
tion Concerning  the  Laws  and  Customs  of  War  was  not  immediately 
preceded  by  a  war,  and  although  the  project  was  not  adopted  by  the 
powers  represented,  it  was  nevertheless  the  basis  of  the  "  Convention 
dealing  with  the  laws  and  customs  of  war''  framed  by  the  First 
Hague  Peace  Conference.  The  Brussels  Conference  undertook  the 
codification  of  the  laws  of  war  —  and  in  so  far  it  can  not  be  con- 
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sidered  a  peace  conference  —  but  it  furnished  the  precious  precedent 
of  an  international  statute. 

The  various  congresses  and  conferences  referred  to  were  sum- 
moned by  the  rulers  and  nations  of  Europe,  and  both  in  their  calling 
and  in  their  results  indicated  an  advance  in  public  opinion.  Public 
opinion,  however,  was  not  content  to  entrust  itself  wholly  to  nations 
and  their  rulers,  but  sought  expression  in  individual  and  co-operative 
lines. 

In  1873,  the  Institute  of  International  Law  was  established  at 
Brussels,  composed  of  distinguished  jurists  and  authorities  on  inter- 
national law.  Their  purpose  was  not  merely  to  study  the  problems 
of  international  law,  but  to  advance  the  science  by  an  appeal  to 
reason.  They  considered  the  field  of  international  law  from  the 
standpoint  of  theory  and  sought  by  example  and  precept  to  aid  the 
codification  of  a  rational  system  of  international  law.  International 
law  had  thus  a  society  whose  proceedings  should  appear  annually. 
It  already  had  a  journal,  for  in  1869  three  enthusiasts,  Rolin- 
Jaequemyns,  Asser,  and  Westlake,  established  the  Revue  de  Droit 
International  et  de  Legislation  Comparee.  The  Institute  met  an- 
nually and  issued  its  annual.  The  Review  discussed  scientifically 
and  at  length  important  questions  of  international  law,  and,  little  by 
little,  the  influence  of  the  Institute  and  the  Review  extended  beyond 
the  immediate  country  of  publication  and  beyond  the  language  in 
which  the  proceedings  and  the  articles  were  written.  A  great  move- 
ment looking  toward  advance  in  international  lines  was  begun,  and 
in  reality  the  call  of  the  Czar  for  the  great  conference  of  1899,  the 
First  Hague  Conference,  was  simply,  paradoxical  as  it  may  seem,  the 
substitution  of  national  or  international  effort  for  the  individual  or 
socialized  effort  of  the  founders  of  the  Institute  of  International 
Law. 

In  1898  the  Czar  Nicholas  called  the  First  Peace  Conference, 
designed  chiefly,  it  would  seem,  to  free  nations  from  the  burden  of 
the  constantly  increasing  armament  by  bringing  about  disarmament. 
The  circular  astonished  the  diplomats ;  it  was  not  favorably  received 
in  many  quarters.  Thereupon  a  new  circular  was  prepared  enlarg- 
ing the  scope,  relegating  disarmament  to  a  less  important  position,, 
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but  enlarging  the  scope  of  tlie  program,  or  of  the  invitation,  by 
including  the  consideration  of  various  methods  by  which  arbitration 
might  be  advanced  and  the  peaceful  solution  of  international  diffi- 
culties made  the  rule.  This  second  circular  was  much  better  received, 
and  on  the  18th  day  of  May,  1899,  the  First  Peace  Conference  of 
this  modem  world,  without  a  war  as  its  immediate  cause,  met  at  the 
House  in  the  Woods  at  The  Hague,  for  the  purely  academic  con- 
sideration of  very  great  and  important  international  questions. 

As  an  understanding  of  the  work  of  the  First  Conference  is 
necessary  to  an  appreciation  of  the  recent  Second  Conference,  the 
results  of  the  deliberations  of  the  First  Conference  are  briefly  set 
forth. 

/The  work,  then,  of  this  conference  took  shape  in  three  great 
COTiventions.  The  first  was  the  convention  for  the  peaceful  settle- 
ment of  international  conflicts,  which  convention  established,  first, 
the  right  of  nations  to  offer  their  good  offices  and  mediation  without 
having  the  offer  or  mediation  considered  as  an  unfriendly  act  by 
either  or  any  of  the  contending  parties ;)  second,  a  commission  of 
inquiry  to  ascertain  the  facts  of  an  international  difficulty  of  great 
and  serious  importance,  so  that  the  facts  involved  might  be  found 
impartially  by  a  commission  composed  of  neutrals  as  well  as  nation- 
als. We  all  recall  the  Dogger  Bank  incident  in  Admiral  Rojesven- 
sky's  remarkable  tour  of  the  world.  Japanese  vessels  were  supposed 
to  be  lying  in  wait  in  the  North  Sea.  The  Russian  squadron  opened 
fire.  It  is  not  related  that  any  Japanese  vessels  were  sunk,  but 
certain  English  fishing  smacks  were  injured  and  lives  were  lost.  It 
is  difficult  to  appreciate  the  state  of  mind  of  the  Russian  admiral,  be- 
cause one  would  not  expect  to  find  Japanese  cruisers  in  the  North 
Sea,  or  if  one  did  find  such  cruisers,  the  fact  of  their  presence  would 
be  well  known.  However,  the  Russian  authorities  maintained  that 
they  felt  the  presence  of  the  enemy,  whether  through  a  mistake  of 
signaling  or  not;  fire  was  opened  and  lives  were  lost  Were  it  not 
well  established,  this  would  be  unbelievable;  but  it  happened.  And 
the  next  step  was  not  an  unbelievable  one  —  the  next  step  was  war. 
Wars  have  arisen  for  less  cause  than  that.  The  national  honor  of 
both  countries  was  involved.       Great  Britain  could  not  allow  its 
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subjects  to  be  shot  with  impunity ;  Russia  could  not  well  consent  to 
discipline  its  naval  authorities  without  an  investigation.  Now,  an 
investigation  to  be  valuable  must  be  impartial,  must  be  conducted 
more  or  less  by  neutrals,  and  for  the  first  time  the  provisions  of  the 
convention  for  tlie  peaceful  solution  of  international  conflicts  in  the 
matter  of  commissions  of  inquiry  were  used.  A  report  was  made  by 
this  board  finding  the  attack  im justified,  and  Russia  settled  the 
damages.  Rulers  of  nations  and  their  responsible  governments 
often  seek  to  avoid  war  but  are  frequently  unable  to  do  so.  There- 
fore, this  machinery  was  a  God-send  by  which  a  bitter  dispute  be- 
tween two  countries  concerning  a  matter  of  fact  might  be  referred 
to  an  impartial  board  for  examination  and  report.  Without  express- 
ing any  opinion,  let  me  call  your  attention  to  the  causes,  at  least  to 
an  incident,  if  it  were  not  a  cause,  which  preceded  the  Spanish- Amer- 
ican War  —  the  blowing  up  of  the  Maine  in  Havana  Harbor.  Was  it 
blown  up  from  within  or  without?  An  international  board  never 
considered  the  question.  An  American  board  did  consider  the  ques- 
tion. The  public  passions  were  inflamed  and  we  rushed  headlong 
into  war.  If  this  international  commission  had  existed  at  that  time 
the  President  of  the  United  States  would  have  been  in  an  intrenched 
position;  for  he  could  have  insisted  that  this  matter,  being  a  ques- 
tion of  fact,  be  submitted  to  a  commission  of  inquiry  ready  for 
constitution  under  rules  of  procedure  accepted  by  civilized  nations. 
I  can  not  say  that  the  Spanish- American  War  would  not  have  taken 
place.  I  am  not  a  prophet  either  as  to  future  events  or  as  to  events 
of  the  past ;  but  I  do  maintain  that  those  clauses  would  have  made 
the  outbreak  of  war  much  more  difficult,  and  that,  therefore,  the 
establishment  of  a  commission  of  inquiry  is  a  great  advance  for  the 
cause  of  peace. 

Third,  the  convention  for  the  pacific  solutions  of  international  con- 
flicts provided  a  court  of  arbitration.  Perhaps  I  would  better  say, 
provided  for  a  court  of  international  arbitration,  because  that  court 
was  to  be  created  when  the  international  controversy  arose.  Each 
nation  was  to  select  and  appoint,  and  notify  to  a  board  created  at 
The  Hague,  not  more  than  four  persons  of  good  moral  character  and 
competent  in  international  law.     Tn  case  of  a  conflict  each  party  was 
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to  select  two  from  this  list  of  judges.  The  judges  were  to  elect 
their  umpire,  their  presiding  officer,  or  the  nations  were  to  pro- 
vide otherwise  for  the  selection  of  the  umpire.  In  order  that  the 
tribunal  thus  constituted  might  be  of  service  and  in  order  that  liti- 
gants might  know  the  exact  procedure  to  be  followed  before  it,  an 
elaborate  system  of  procedure  was  drawn  up  and  approved.  Since  the 
meeting  of  the  First  Hague  Conference,  four  great  and  important 
tjases  have  been  submitted  to  the  Hague  Tribunal,  have  been  adjudi- 
cated and  the  judgments  cheerfully  and  promptly  accepted  by  the 
litigating  nations.  Nations  appeared  before  the  bar  as  suitors  and 
resorted  to  law  instead  of  force.  The  court  has  not,  however,  been 
80  successful  as  its  framers  hoped,  largely  because  it  is  not  a  court 
permanently' in  session  composed  of  judges  or  jurists  acting  under  a 
sense  of  judicial  responsibility.  The  fear  of  partiality  in  a  court 
constituted  by  the  suitors  for  a  particular  purpose,  with  judges 
chosen  and  paid  by  the  litigants,  would  seem  to  account  for  the 
partial  success,  if  not  failure,  of  the  institution. 

The  second  great  convention  of  the  First  Conference  was  the  con- 
vention for  the  adaptation  of  the  Red  Cross  to  maritime  warfare. 
That,  of  course,  is  a  technical  subject,  but  even  the  layman  can  see 
what  a  great  advance  it  was  to  have  the  humane  principles  of  the 
Geneva  Convention  of  1864  and  the  additional  articles  of  1868  ap- 
plied to  maritime  warfare  as  well  as  land  warfare. 

The  third  great  convention  was  the  codification  of  the  laws  and 
xnistoms  of  land  warfare,  which,  composed  by  experts,  assumed  the 
proportions  of  an  elaborate  code.  While  based  upon  the  Laws  and 
Customs  of  War,  adopted  by  the  Conference  of  Brussels  (August  27, 
1874),  the  declaration  of  Brussels  drew  its  life  and  spirit  from  Dr. 
Francis  Lieber's  Instruction  for  the  Government  of  Armies  in  the 
Field,  known  in  army  circles  as  General  Orders  No.  100  of  1863. 
The  United  States  may  therefore  claim  not  a  little  proprietary  inter- 
est in  this  great  convention  of  1899. 

Such  is,  in  brief,  the  outline  of  the  work  of  the  First  Hague  Con- 
ference. Misunderstood  at  the  time,  subjected  to  ridicule  by  re- 
former as  well  as  reactionary,  the  conference  is  now  looked  upon  at 
onxse  as  the  starting  point  and  the  center  of  international  progress. 
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The  work  of  the  Second  Conference,  for  which  the  year  1907  will 
be  remarkable,  was  two-fold.  First,  it  revised  and  enlarged  the  con- 
ventions of  1899  in  the  light  of  experience,  in  the  light  of  practice  as 
well  as  of  theory,  and  put  them  forth  to  the  world  in  a  new  and 
modified  form.  In  the  next  place  the  conference  did  not  limit  itself 
to  these  subjects.  To  the  three  conventions  of  1899,  revised  in  1907, 
r  were  added  ten  new  conventions.     This  simple  statement  shows  the 

enormous  field  covered  and  the  positive  results  achieved  by  the 
Second  Conference  within  the  comparatively  short  period  of  four 
months.  Tried  by  the  standards  of  results  the  conference  clearly  jus- 
tified its  existence ;  but  it  would  have  been  a  success  had  it  demon- 
strated nothing  more  than  the  possibility  of  the  representatives  of 
forty-four  nations  to  live  in  peace  and  quiet  during  four  months.  If 
it  had  done  nothing  more  than  to  bring  these  representatives  into 
close  contact  to  learn  to  understand  one  another's  needs  by  under- 
standing one  another,  the  conference  would  have  been  a  success. 

But  we  cannot  content  ourselves  with  a  mere  statement  of  results, 
for  the  conference  must  rise  or  fall  not  by  the  amount  accomplished, 
not  by  the  number  of  conventions  negotiated  and  signed,  but  by  their 
value  and  importance.  As  the  various  conventions,  declarations,  reso- 
lutions, and  voeux  of  the  conference  have  been  incorporated  in  the 
Final  Act  and  arranged  in  what  seemed  to  the  conference  their  order 
of  importance,  it  appears  advisable  to  discuss  the  various  results  of 
the  conference  in  the  order  established  by  the  Final  Act.  Perhaps 
a  word  of  explanation  is  necessary  as  to  the  Final  Act  itself.  It 
states  the  calling  of  the  convention,  enumerates  the  countries  and 
their  delegates  taking  part  in  the  conference.  But  the  Final  Act  is 
not  a  convention ;  it  is  rather  a  solemn  statement  of  what  was  done,  a 
summary  or  resume  of  results  indicated  by  the  names  and  titles  of 
the  conventions,  to  be  followed  by  the  text  in  separate  form. 

The  preamble  of  the  Final  Act  states : 

"  The  Second  International  Conference  of  Peace,  proposed  by  the 
President  of  the  United  States  of  America,  having  been,  upon  the 
invitation  of  His  Majesty  the  Emperor  of  All  the  Russias,  convoked 
by  Her  Majesty  the  Queen  of  the  Netherlands,  met,  on  the  fifteenth 
day  of  June,  nineteen  hundred  and  seven,  at  The  Hague,  in  the  Hall 
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'of  Knights,  in  order  to  give  a  further  and  new  development  to  the 
humanitarian  principles  which  served  as  a  basis  for  the  first  confer- 
ence of  1899.  The  powers,  hereafter  enumerated,  took  part  in  the 
<!onference  and  designated  as  their  delegates  the  following:  Ger- 
many (arranged  according  to  the  French  names  of  the  countries),  the 
United  States  of  America,"  etc.  The  Final  Act  then  continues :  "  In 
a  series  of  reunions  held  from  the  fifteenth  day  of  June  to  the  eigh- 
teenth day  of  October,  nineteen  hundred  and  seven,  in  which  the 
delegates  have  constantly  been  animated  by  the  desire  to  realize  in 
the  largest  measure  possible  the  generous  views  of  the  August  Initia- 
tor of  the  conference  and  the  intentions  of  their  Grovemments 
*  *  *  ",  the  conference  adopted  "  to  be  submitted  to  the  signatures 
of  the  plenipotentiaries  the  texts  of  conventions  and  of  the  declara- 
tion hereinafter  enumerated  and  annexed  to  the  present  act." 

An  examination  of  the  text  of  the  preamble  of  the  Final  Act 
clearly  indicates  that  the  conference  was  called  by  President  Roose- 
velt. It  is  common  knowledge  that  Russia  was  not  in  a  position  to 
call  the  conference  during  two  eventful  years.  Time  was  slipping  by 
and  those  who  believed  in  conferences  were  anxious  that  a  new  con- 
ference should  meet  in  order  to  take  up  the  work  outlined  but  left 
undone  at  the  First  Conference.  Therefore,  President  Roosevelt  sent 
a  circular  to  the  various  powers  outlining  a  program  and  request- 
ing an  expression  of  opinion  as  to  the  advisability  of  such  a  confer- 
ence and  assent  to  participation  in  it.  The  responses  were  favorable 
and  it  seemed  not  unlikely  that  the  conference  would  meet  under  the 
auspices  of  President  Roosevelt.  However,  a  representative  of  Russia 
waited  upon  the  President  and  requested  that  the  initiative  be  trans- 
ferred from  the  United  States  to  the  Czar,  inasmuch  as  the  Czar  had 
called  irto  being  not  merely  the  First  Conference  but  the  idea  of  the 
conference.  With  that  chivalry  which  is  characteristic  of  the  Presi- 
dent,  he  immediately  yielded  the  initiative  to  the  Emperor  of  Russia, 
the  *'  August  Initiator,"  as  he  is  called,  and  the  conference  was  con- 
voked by  the  Queen  of  Holland  upon  the  invitation  of  the  Czar.  The 
United  States  was,  however,  unwilling  that  only  a  part  of  the  world 
should  be  represented.  Appropriate  steps  were  therefore  taken  for 
the  admission  of  Latin  America,  and  assent  was  obtained  by  diplo- 
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matic  correspondence.  Two  of  the  three  conventions  of  1899  were 
open,  that  is  to  say,  the  non-signatory  states  were  invited  to  sign,  and 
upon  signing,  to  assume  the  obligations  and  benefits  under  the  con- 
ventions. The  convention  for  the  peaceful  settlement  of  interna- 
tional conflicts  was  a  closed  convention  and  the  assent  of  the  powers 
was  necessary  in  order  that  the  Latin-American  States  might  h& 
permitted  to  sign.  The  reason  for  this  was  that  while  the  powers 
represented  at  the  First  Conference  were  willing  to  arbitrate  and  to 
enter  into  certain  relations  with  the  states  represented  at  the  First 
Conference,  they  were  unwilling  to  contract  generally.  As  one  of  the 
delegates  said  at  the  second  convention,  he  was  unwilling  to  open 
his  door  to  any  newcomer  who  chose  to  knock.  No  objection  was 
made,  however,  to  the  adhesion  of  the  Latin- American  States,  and  on 
the  14th  day  of  June,  1907,  consent  to  their  adherence  was  formally 
given. 

In  all,  forty-four  states  were  represented  at  the  conference  and 
forty-four  states  answered  the  roll-call.  Two  states  of  Latin  America 
were  not  represented,  Costa  Rica  and  Honduras.  The  former  ap- 
proved of  the  conference  and  adhered  to  the  conventions  of  1899,  but 
was  not  represented.  The  absence  of  Honduras  was  explained  by  the 
recent  revolution,  which  paralyzed  its  efforts.  The  restoration  of 
peace  led  to  an  application  to  be  admitted  and  the  application  was 
favorably  acted  upon.  Delegates  were  appointed  but  they  did  not 
arrive  in  time  to  participate  in  the  work  of  the  conference. 

Following  then  the  order  of  the  Final  Act,  the  first  is  the  con- 
vention for  the  pacific  solution  of  international  conflicts,  the  nature 
of  which  has  been  sufficiently  explained. 

lit  should  be  said,  however,  that  the  commission  of  inquiry  was 
much  enlarged  in  the  light  of  the  experience  —  experience  gained  in 
the  Dogger  Bank  incident,  previously  referred  toJ  The  language  of 
the  convention  was  carefully  revised,  provisions  were  given  greater 
clearness,  and  a  few  sections  added  on  summary  procedure.  The 
great  frame-work  of  1899  was  untouched ;  for  the  additions  of  1907 
do  not  change  the  nature  of  the  structure,  although  the  architects  of 
1907  would  doubtless  pronounce  the  additions  to  be  undoubted 
improvements. 
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The  second  is  the  convention  restricting  the  use  of  force  for  the 
recovery  of  contract  debts.  This  was  introduced  by  the  American 
delegation,  loyally  and  devotedly  seconded  by  Dr.  Drago,  who  has 
battled  for  the  doctrine  to  which  he  has  given  his  name.  Without 
the  support  of  Dr.  Drago,  it  is  doubtful  if  Latin  America  —  for 
whose  benefit  it  was  introduced  —  would  have  voted  for  this  very 
important  doctrine.  The  proposition  is  very  short;  it  consists  of 
but  three  articles,  but  we  must  not  measure  things  by  their  size. 
In  full  it  is  as  follows: 

In  order  to  avoid  between  nations  armed  conflicts  of  a  purely  pecuniary 
origin  arising  from  contractual  debts  claimed  from  the  government  of 
one  country  by  the  government  of  another  country  to  be  due  to  its 
nationals,  the  contracting  powers  agree  not  to  have  recourse  to  armed 
force  for  the  collection  of  such  contractual  debts. 

However,  this  stipulation  shall  not  be  applicable  when  the  debtor  State 
refuses  or  leaves  unanswered  an  offer  to  arbitrate,  or,  in  case  of  accept- 
ance, makes  it  impossible  to  formulate  the  terms  of  submission,  or  after 
arbitration,  fails  to  comply  with  the  award  rendered. 

It  is  further  agreed  that  arbitration  here  contemplated  shall  be  in  con- 
formity, as  to  procedure,  with  Title  IV,  Chapter  III  of  the  convention 
for  the  pacific  settlement  of  international  disputes  adopted  at  The 
Hague,  and  that  it  shall  determine,  in  so  far  as  there  shall  be  no  agree- 
ment between  the  parties,  the  justice  and  the  amount  of  the  debt,  the 
time  and  mode  of  payment  thereof. 

In  commenting  upon  the  convention,  President  Roosevelt  wisely 
and  truly  said  that  "  such  a  provision  would  have  prevented  much 
injustice  and  extortion  in  the  past"  It  is  emphatically  a  peace- 
measure,  for  the  creditor  renounces  force  and  binds  himself  to  submit 
his  claim  to  arbitration.  Pressure  is  thus  brought  upon  the  debtor 
to  accept  arbitration  or  take  the  consequences  of  a  refusal.  It  should 
not  be  overlooked  that  these  three  paragraphs  will  banish  foreign 
fleets  from  American  waters,  and  American  ports  are  not  likely  again 
to  be  blockaded,  as  in  the  past,  for  the  collection  of  contract  debts 
due  from  one  government  to  citizens  of  the  blockading  nation.  The 
Monroe  Doctrine  has  made  its  first  and  formal  entry  into  the  public 
law  of  Europe  as  well  as  America. 

The  third  convention  relates  to  the  opening  of  hostilities  and 
provides,  in  Article  I.,  that  the  contracting  powers  recognize  that 
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hostilities  between  them  should  not  commence  without  notice,  which 
shall  be  either  in  the  form  of  a  formal  declaration  of  war  or  of  an 
ultimatum  in  the  nature  of  a  declaration  of  conditional  war.  This 
is  to  protect  belligerents  from  surprise  and  bad  faith.  Article  II.  is 
meant  to  safeguard  the  rights  of  neutrals.  The  state  of  war  should 
be  notified  without  delay  to  neutral  powers,  and  shall  only  affect 
them  after  the  receipt  of  a  notification,  which  may  be  sent  even  by 
telegram.  However,  neutral  powers  cannot  invoke  the  benefit  of  the 
absence  of  notification  if  it  is  established  that  the  neutral  powers 
know  that  war  actually  exists.  Those  two  articles  mean  that  while 
the  nations  should  declare  war,  although  they  may  perhaps  rush  into 
war  without  notification,  neutrals  are  not  to  be  subjected  to  the 
burdens  of  war  until  they  have  been  fully  notified  and  are,  therefore, 
able  to  take  the  proper  steps  and  measures  to  preserve  their  interests. 

The  fourth  convention  concerns  the  laws  and  customs  of  land 
warfare.  This  has  been  previously  stated  to  be  a  revision  of  the 
convention  of  1899.  It  is  highly  technical  and  codifies  in  a  humani- 
tarian spirit  the  warfare  of  the  present. 

The  fifth  convention  attempts  to  regulate  the  rights  and  duties 
of  neutral  powers  and  of  neutral  persons  in  case  of  land  warfare. 
Short,  but  important,  its  guiding  spirit  is  expressed  in  the  opening 
paragraph  of  the  preamble,  namely,  to  render  more  certain  the  rights 
and  duties  of  neutral  powers  in  case  of  warfare  upon  land  and  to 
regulate  the  situation  of  belligerent  refugees  in  neutral  territory. 
The  framers  of  the  convention  felt  that  although  a  fragment,  it 
would  at  least  define  neutrality  until  it  might  be  possible  to  regulate 
as  a  whole  the  situation  of  neutrals  in  their  relation  to  belligerents. 
The  nature  of  the  convention  is  thus  evident  Its  further  definition 
would  involve  us  in  technical  details. 

The  sixth  is  the  ^'.^  vention  concerning  enemy  merchant  ships 
found  in  enemy  ports  or  upon  the  high  seas  at  the  outbreak  of  hos- 
tilities. Custom  forbids  the  capture  of  enemy  vessels  within  the  port 
of  the  enemy  on  the  outbreak  of  hostilities  and  allows  them  a  limited 
time  to  discharge  or  load  their  cargo  and  depart  for  their  port  of 
destination.  The  attempt  was  made  to  establish  this  custom  or 
privilege  as  a  right.     The  proposition,  however,  met  with  serious 
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opposition  and,  instead  of  the  right,  the  convention  states  that  it  is 
desirable  that  enemy  ships  be  permitted  freely  to  leave  the  port.  The 
convention,  therefore,  was  restrictive  rather  than  declaratory  of  exist- 
ing international  practice.  The  same  might  be  said  of  another  pro- 
vision of  the  convention  concerning  the  treatment  of  enemy  merchant 
ships  upon  the  high  seas.  It  may  be  said  that  the  expression  of  a 
desire  is  tantamount  to  a  positive  declaration,  but^  strictly  construed, 
the  convention  is  not  progressive.  It  lessens  rights  acquired  by  cus- 
tom and  usage,  although  it  does,  indeed,  render  the  privilege  granted 
universal.  The  American  delegation,  therefore,  refrained  from  sign- 
ing the  convention. 

The  seventh  convention  deals  with  the  transformation  of  mer- 
chant ships  into  ships  of  war,  and  it  must  be  said  that  the  positive 
results  of  this  convention  are  of  little  or  no  practical  value.  The 
burning  question  was  whether  merchant  ships  might  be  transformed 
into  men-of-war  upon  the  high  seas.  As  the  transformation  of  mer- 
chant vessels  into  war  vessels  upon  the  high  seas  caused  an  inter- 
national commotion  during  the  recent  Russo-Japanese  War,  Great 
Britain  and  the  United  States  insisted  that  the  transfer  should  only 
be  allowed  within  the  territorial  jurisdiction  of  the  transforming  / tp\, 
power.  Some  of  the  continental  states,  on  the  contrary,  refused  to 
renounce  the  exercise  of  the  alleged  right  The  great  maritime  states 
were  thus  divided  and  as  the  question  was  too  simple  and  too  plain 
to  admit  of  compromise,  it  was  agreed  to  drop  it  entirely  for  the 
present  In  order,  however,  that  something  might  remain  of  the 
careful  and  elaborate  discussions  of  the  subject,  a  series  of  regula- 
tions was  drawn  up  regarding  the  transformation  of  merchant  ships 
into  vessels  of  war,  declaratory  of  international  custom.  For  ex- 
ample: The  vessel  transformed  should  be  placed  under  the  direct 
and  immediate  control  and  responsibility  of  the  power  whose  flag  it 
bears;  that  the  vessel  must  bear  the  outward  signs  of  a  man-of-war; 
that  the  commander  should  be  in  the  service  of  the  state  and  ^tiy 
commissioned;  that  his  name  should  appear  upon  the  list  *if* officers 
of  the  navy ;  that  the  crew  should  be  submitted  to  military  dn^eipline ; 
that  the  vessel  in  its  operations  should  conform  itself  to  the  customs 
of  war;  and  that  the  transforming  nation  should  notify,  as  soon  as 
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possible,  the  transformation  of  the  merchant  vessel.  It  will  be  seen 
that  all  reference  to  the  place  of  transformation  was  thus  carefully 
eliminated  and  a  series  of  unobjectionable  and  unquestionable  reso- 
lutions declaratory  of  the  international  custom  and  practice  was 
adopted.  Indirectly,  the  rightfulness  or  wrongfulness  of  privateer- 
ing was  concerned,  and  inasmuch  as  the  United  States  would  not  con- 
sent to  abolish  privateering  unless  the  immunity  of  private  property 
be  safeguarded,  the  American  delegation  abstained  from  signing  the 
convention. 

The  eighth  convention  relates  to  the  placing  of  submarine  auto- 
matic mines  of  contact,  a  subject  of  present  and  special  interest 
to  belligerents;  while  the  interest  of  the  neutral  is  very  general. 
Warfare  permits  belligerents  to  attack  and  to  destroy  each  other  in 
order  to  bring  about  a  state  of  calm  and  repose  which  we  call  peace, 
but  the  action  of  the  belligerent  should  be  confined  to  the  belligerents 
themselves.  Neutrals  should  be,  as  far  as  possible,  unaffected.  Mines 
break  from  their  moorings  and  endanger  neutral  life  and  property. 
The  conference,  therefore,  desires  to  regulate  the  use  of  mines  in 
such  a  way  as  not  to  deprive  the  belligerents  of  a  recognized  and 
legitimate  means  of  warfare,  but  to  restrict,  as  far  as  possible,  the 
damage  to  the  immediate  belligerents.  The  following  articles  were 
therefore  agreed  to: 

Article  1.  It  is  forbidden:  1.  to  use  unanchored  automatic  contact 
mines,  unless  thev  are.  so  constructed  as  to  become  innocuous  at  the  latest 
one  hour  after  control  over  them  has  been  lost ;  2.  to  place  anchored  auto- 
matic contact  mines  which  do  not  become  innocuous  on  carrying  away 
their  moorings ;  3.  to  use  torpedoes  which  do  not  become  innocuous  when 
they  have  missed  their  target. 

Article  2.  It  is  forbidden  to  place  automatic  contact  mines  in  front 
of  the  coasts  and  ports  of  the  adversary  with  the  sole  object  of  inter- 
cepting commercial  navigation. 

Article  3.  When  anchored  automatic  contact  mines  are  used,  all 
possible  precautions  should  be  taken  for  the  safety  of  public  navigation. 

The  belligerents  engage,  as  far  as  possible,  to  provide  that  these  mines 
shall  become  innocuous  after  a  limited  period  of  time,  and  in  case  they 
cease  to  be  guarded,  to  give  notice  of  the  dangerous  localities,  as  soon  as 
military  exigencies  permit,  by  a  notice  to  shipping  which  will  also  be 
communicated  to  the  governments  through  diplomatic  channels. 

Article  4.  Any  neutral  power  which  places  automatic  contact  mines 
in  front  of  its  coasts,  must  observe  the  same  rules  and  take  the  same 
precautions  as  those  whicli  are  impocod  upon  belligerents. 
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The  neutral  powers  must  make  known  to  shipping  by  previous  notice, 
the  regions  where  automatic  contact  mines  are  to  be  moored.  This 
notice  must  be  communicated  speedily,  as  urgent,  to  the  governments 
through  diplomatic  channels. 

Article  5.  At  the  close  of  the  war,  the  contracting  powers  engage  to 
do  everything  in  their  power  to  remove,  each  for  himself,  the  mines 
wliich  it  has  placed. 

As  to  anchored  automatic  contact  mines  which  one  of  the  belligerents 
has  placed  along  the  coast  of  the  other,  their  situation  shall  be  indicated 
by  the  power  that  has  placed  them  to  the  other  party  and  each  power 
shall  proceed  in  the  shortest  possible  time  to  lemove  the  mines  which  are 
found  in  its  waters. 

Article  6.  The  signatory  states  which  are  not  yet  provided  with  im- 
proved mines,  such  as  are  required  by  this  regulation,  and  which  conse- 
quently cannot  actually  conform  to  the  rules  established  by  articles  1  and 
3,  agree  to  transform,  as  soon  as  possible,  their  mines,  so  as  to  comply 
with  the  prescriptions  mentioned  above. 

Article  7.  The  stipulations  of  the  present  regulation  are  concluded 
for  the  duration  of  seven  years  or  until  the  end  of  the  Third  Peace  Con- 
ference, if  this  date  is  prior. 

The  contracting  powers  engage  to  consider  again  the  question  of  the 
use  of  submarine  automatic  contact  mines  six  months  before  the  expira- 
tion of  the  period  of  the  seven  years,  in  case  it  has  not  been  again  taken 
up  and  decided  by  the  Third  Conference  of  Peace  at  a  previous  date. 

In  the  absence  of  the  stipulations  of  a  new  convention,  the  present 
regulation  shall  continue  in  force,  unless  this  convention  is  denounced. 
The  denunciation  shall  not  take  effect  (with  regard  to  the  notifying 
power)  until  six  months  after  the  notification. 

It  was  sought,  notably  by  Great  Britain,  to  prevent  any  nation 
from  placing  submarine  mines  beyond  its  territorial  waters,  namely, 
the  three-mile  limit.  It  was  objected  to  this  that  while  the  offensive 
use  of  mines  might  be  limited,  it  was  inadvisable,  perhaps  unreason- 
able, at  the  present  time  to  limit  the  defensive  use  of  mines.  In  one 
case  the  mines  would  be  used  as  a  means  of  attack;  in  the  second 
place  as  a  defense  against  aggression.  The  latter  view  commended 
itself  to  the  conference,  and,  after  much  discussion,  it  was  agreed 
not  to  introduce  into  the  convention  any  provision  upon  the  subject. 

The  ninth  convention  forbade  the  bombardment  by  naval  forces 
of  undefended  harbors,  villages,  towns,  or  buildings.  The  presence, 
however,  of  military  stores  would  permit  bombardment  of  such 
ports  for  the  sole  purpose  of  destroying  the  stores,  provided  they 
were  not  destroyed  or  delivered  up  upon  request.     Xotice,  however. 


20  THE   AMBBICAN    JOURNAL    OF    INTERNATIONAL    LAW 

should  be  given  of  the  intention  to  bombard.  In  like  manner,  the 
convention  permitted  the  bombardment  of  such  undefended  places 
if  provisions  were  not  supplied  upon  requisition  to  the  naval  force. 
Bombardment,  however,  was  not  allowed  for  the  collection  of  mere 
money  contributions.  It  should  be  said  that  unoffending  property 
was  not  to  be  bombarded  or  destroyed,  and  buildings  and  institutions 
devoted  to  a  religious,  scientific  or  charitable  purpose  were  expressly 
excluded  from  attack. 

This  convention  will  undoubtedly  subserve  a  useful  purpose  and 
clear  up  a  doubt  which  seems  to  have  existed.  The  weight  of  opinion 
forbade  the  bombardment  of  undefended  ports.  The  fear,  however, 
that  such  ports  might  be  attacked  and  held,  in  order  to  enforce  sub- 
mission, rendered  a  convention  on  this  subject,  even  although  declar- 
atory of  international  usage  and  custom,  of  no  little  moment.  We 
all  remember  the  Spanish-American  war  and  the  constant  fear,  how- 
ever unfounded,  that  the  Atlantic  Coast  might  be  bombarded  by  the 
Spanish  fleet. 

The  tenth  convention  adapted  to  maritime  warfare  the  principles 
of  the  Geneva  convention  of  1906.  It  is  not  necessary  to  describe 
this  admirable  document  in  detail.  We  are  familiar  with  the  Red 
Cross  and  its  work,  and  there  exists  absolute  unanimity  of  opinion 
that  the  sick  and  wounded  upon  the  battlefield  or  upon  the  high  seas 
should  be  cared  for,  irrespective  of  nationality.  Humanity  demands 
it  and  this  demand  has  been  carefully  complied  with.  A  word  of 
history  may,  however,  be  permitted.  The  first  Geneva  convention, 
dealing  with  land  warfare,  was  drawn  up  in  1864.  The  additional 
articles  of  1868,  extending  the  principles  of  land  warfare  to  naval 
warfare,  failed  of  adoption.  In  1899  the  additional  articles  were 
made  the  basis  of  a  convention  dealing  with  this  question  adopted  at 
the  First  Hague  Convention.  Warfare,  however,  had  changed  since 
1864  and  it  was  felt  that  the  provisions  of  the  Geneva  Convention  of 
1864  should  keep  pace  with  the  changed  conditions,  so  in  1906  the 
Geneva  Convention  of  1864  was  revised  and  the  present  conference 
adapted  the  provisions  of  this  revised  convention  of  1906  to  naval 
warfare.  It  is  not  necessary  to  enlarge  upon  the  importance  of  this 
convention.     We  understand  it  and  are  proud  of  the  progress  it 
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marks,  in  succoring  the  sick  and  the  wounded  and  mitigating  in 
their  extreme  rigor  the  evils  necessarily  incident  to  war. 

The  eleventh  convention  relates  to  certain  restrictions  in  the 
exercise  of  the  right  of  capture  in  maritime  war.  It  is  a  modest 
document,  but  is  all  that  was  saved  from  the  wreck  of  the  immunity 
of  private  property.  The  American  delegation  urged  the  abolition 
of  the  right  of  capture  of  unoffending  enemy  private  property  upon 
the  high  seas,  but  great  maritime  powers  such  as  Great  Britain^ 
France,  Eussia  and  Japan  were  unwilling  to  relinquish  this  means 
of  bringing  the  enemy  to  terms.  A  convention  negotiated  by  powers 
having  no  great  maritime  interest  might  be  a  moral  victory ;  it  would 
not  be  of  practical  importance  except  as  embodying  in  conventional 
form  the  advanced  and  radical  views  of  this  subject  But  to  return 
to  the  present  convention.  Chapter  1  frees  from  capture  mail  upon 
a  vessel  if  not  directed  to  or  coming  from  a  blockaded  port.  Chapter 
2  frees  from  capture  fishing  smacks  devoted  solely  to  coastal  fishing 
and  small  vessels  engaged  in  local  navigation.  It  is  pleasing  to  note 
that  the  conference  made  the  basis  of  its  action  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  well-known  case  of  The 
Paquette  Habana,  1899,  175  U.  S.  677.  Chapter  3  regulated  the 
legal  condition  of  the  crew  of  an  enemy  merchant  vessel  by  provid- 
ing that  subjects  of  neutral  states  were  exempt  from  capture  and  that 
subjects  of  the  enemy  state  were  likewise  exempt  from  capture,  pro- 
vided they  gave  an  oath  not  to  serve  during  the  continuance  of  the 
war.  These  provisions  are  indeed  modest  when  we  consider  the  vast 
subject  involved.  They  are,  however,  humaritarian,  and  therefore 
tc^te  commended. 

/fThe  twelfth  convention  sought  to  establish  an  international  court 
OT  prize,  and  there  only  remains  the  ratification  of  this  convention  by 
the  contracting  powers  in  order  to  call  into  being  this  great  and 
beneficent  institution.  For  years,  enlightened  opinion  has  protested 
against  the  right  of  belligerents  to  pass  final  judgment  upon  the  law- 
fulness of  the  capture  of  neutral  property,  and  it  is  a  pleasure  to  be 
able  to  state  that  the  interests  of  the  neutrals  in  the  neutral  prize 
are  henceforward  to  be  placed  in  the  hands  of  neutral  judges  with  a 
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representation  of  the  belligerents,  in  order  that  tjje  rights  of  all  eon- 
oemed  may  be  carefully  weighed  and  considered. 

It  is  understood  that  Norway  intended  to  presAt  a  project  for  the 
establishment  of  a  court  of  prize.  It  is  a  fact  that  both  Germany 
and  Great  Britain  presented  a  project  for  the  establishment  of  a 
prize  court  at  the  first  busipess  session  of  the  conference.  The 
projects,  however,  were  widely  divergent  In  one,  the  continental 
idea  prevailed;  in  the  other,  the  Anglo-Saxon  idea  dominated.  It 
was  impossible  to  convince  either  of  the  advantage  of  the  other  plan. 
Matters  were  at  a  standstill,  when  the  American  delegation,  through 
Mr.  Choate,  proposed  a  basis  of  compromise  which,  accepted  by  both, 
resulted  in  the  establishment  of  the  court 

The  provisions  of  this  convention  are  technical  and  detailed  as 
must  be  the  case  in  which  an  institution  is  to  be  created  and  its  juris- 
diction and  procedure  defined  within  the  compass  of  a  single  docu- 
ment It  is  impossible,  therefore,  to  discuss  it  at  any  length,  but  it 
would  be  an  unpardonable  omission  if  mention  were  not  made  of  its 
salient  features.  In  the  first  place,  national  prize  courts  are  to 
officiate  as  in  times  past  One  appeal  is  allowed  from  a  national 
court  to  a  higher  court  of  the  captor's  country.  Thereupon,  at  the 
expiration  of  two  years  an  appeal  may  be  taken  directly  from  the 
national  court  and  the  case  transferred  from  the  national  court  to  the 
international  prize  court  at  The  Hague.  This  court  thereupon  be- 
comes seized  of  the  law  and  the  facts  involved  in  the  case  and  the 
decision  pronounced  becomes  final  and  binding  upon  the  litigant 
parties. 

It  should  be  stated  that  while  the  prize  court  is  chiefly  a  court 
for  nations  instead  of  for  individuals,  still  the  individual  suitor, 
I  unless  expressly  prohibited  by  his  country,  may  himself  appeal  and 
transfer  the  case,  should  his  country  be  indisposed  to  appear  before 
the  bar  as  his  representative.  It  may  not  be  inappropriate  to  state 
that  the  institution  of  the  court  is  in  itself  a  recognition  of  the 
fact  that  the  individual  is  not  without  standing  in  modem  inter- 
national law. 

I        In  discussing  the  matter  of  the  prize  court.  President  Roosevelt 
aptly  said,  in  his  recent  message : 
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Anyone  who  recalls  the  injustices  under  which  this  country  suffered 
as  a  neutral  power  during  the  early  part  of  the  last  century  can  not  fail 
to  see  in  this  provision  for  an  international  prize  court  the  great  advance 
which  the  world  is  making  towards  the  substitution  of  the  rule  of  reason 
and  justice  in  place  of  simple  force.  Not  only  will  the  international  prize 
court  be  the  means  of  protecting  the  interests  of  neutrals,  but  it  is  in 
itself  a  step  towards  the  creation  of  the  more  general  court  for  the  hear- 
ing of  international  controversies  to  which  reference  has  just  been  made. 
The  organization  and  action  of  such  a  prize  court  can  not  fail  to  accustom 
the  different  countries  to  the  submission  of  international  questions  to  the 
decision  of  an  international  tribunal,  and  we  may  confidently  expect 
the  results  of  such  submission  to  bring  about  a  general  agreement  upon 
the  enlargement  of  the  practice. 

The  thirteenth  convention  concerns  and  seeks  to  regulate  the 
rights  and  duties  of  neutral  powers  in  case  of  maritime  war.  This 
is  an  elaborate  codification  of  the  rights  and  duties  of  neutrals  in 
which  the  conference  essayed  to  generalize  and  define  on  the  one 
hand  the  rights  of  neutrals  and  the  correlative  duties  of  the  belliger- 
ents, and  in  the  second  place  to  set  forth  in  detail  the  duties  of  neu- 
trals, thus  safeguarding  the  rights  of  belligerents  in  certain  phases  of 
inaritime  warfare.  The  belligerents  are  forbidden  to  commit  hos- 
tilities within  the  territory  or  the  territorial  waters  of  neutrals  and 
are  forbidden  to  make  a  neutral  port  or  neutral  territory  the  basis  of 
naval  operations.  The  neutral  is  likewise  forbidden  to  permit  such 
conduct;  the  belligerent  is  forbidden  to  equip,  provision,  or  to  pro- 
cure ammunition  for  a  war-like  purpose  within  neutral  ports,  and  the 
neutral  is  required  to  prevent  such  use  of  its  territory.  The  enemy 
men-of-war  are  forbidden  to  remain  beyond  a  certain  period  in 
neutral  harbors.  If  vessels  of  the  other  enemy  be  present,  the  order 
in  which  the  vessels  shall  leave  is  prescribed,  so  that  hostilities  may 
not  begin  within  neutral  jurisdiction.  There  are  other  and  import- 
ant provisions  in  the  convention  which  aim  to  codify  existing  custom, 
with  the  addition  of  provisions  thought  to  be  necessary  or  highly 
desirable.  The  result,  however,  was  unsatisfactory  to  some  of  the 
larger  maritime  powers,  which  prefer  their  present  regulations  on 
the  subject  of  neutrality  or  which  were  unwilling  to  accept  the  modi- 
fications proposed.  The  United  States  was  not  satisfied  with  cer- 
tain provisions  of  the  convention  and  reserved  the  right  to  study 
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the  project  in  detail  before  expressing  a  final  opinion.     It  therefore 
abstained  from  voting  and  signing. 

The  fourteenth  convention  is  a  re-enactment  of  the  declaration 
of  1899  forbidding  the  launching  of  projectiles  and  explosives  from 
balloons.  The  original  declaration  was  agreed  to  for  a  period  of 
five  years,  and  as  this  period  had  expired  the  powers  were  without  a 
regulation  on  the  subject  The  re-enactment  provided  that  the  pres- 
ent declaration  shall  extend,  not  merely  for  a  period  of  five  years, 
but  to  the  end  of  the  Third  Conference  of  Peace.  It  is  difficult  to 
say  whether  the  declaration  is  important  or  not.  It  is,  however, 
evidence  of  the  fact  that  the  conference  believed  that  land  and 
water  offer  a  sufficient  field  for  warfare  without  extending  it  to  a 

newer  element,  the  air. 

« 

Such  is,  in  brief,  the  content  of  the  fourteen  conventions,  includ- 
ing a  declaration,  previously  enumerated.  The  Final  Act  then 
passes  to  the  less  formal  results :  "  The  conference,  inspired  by  the 
spirit  of  compromise  and  reciprocal  concession  which  pervades  its 
deliberations,  adopted  the  following  declarations  which,  reserving 
to  each  of  the  represented  powers  the  benefit  of  its  votes,  allows 
them  to  affirm  the  principles  which  they  consider  as  unanimously 
recognized. 

It  is  unanimous :  (1)  In  accepting  the  principle  for  obligatory  arbitra- 
tion; (2)  in  declaring  that  certain  differences,  and  notably  those  relating 
to  the  interpretation  and  application  of  international  conventional  stipu- 
lations, are  susceptible  of  being  submitted  to  obligatory  arbitration 
without  any  restriction. 

It  was  a  matter  of  great  regret  to  the  thirty-two  powers  voting 
in  behalf  of  a  general  treaty  of  obligatory  arbitration,  against  which 
there  were  only  nine  votes  recorded,  that  the  opponents  of  this  great 
and  beneficient  measure  stood  upon  the  rights  of  the  minority  to 
block  the  will  of  the  majority ;  but  as  Germany  and  Austria  refused 
to  yield  to  the  majority,  and  as  an  attempt  to  sign  a  special  conven- 
tion dealing  with  the  subject,  to  be  binding  only  on  those  who  voted 
for  it,  would  have  created  bitterness  of  feeling  within  and  without 
the  conference,  it  was  deemed  in  the  interest  of  international  peace 
and  good  understanding  to  adopt  the  principle  in  the  abstract  with- 
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out  seeking  to  incorporate  it  in  the  concrete  form  of  a  convention. 
The  future,  however,  is  very  bright.  There  is  no  reason  to  prevent 
the  thirty-two  powers  from  negotiating  individual  and  separate 
treaties  and  thus  accomplish  indirectly  and  beyond  the  confines  of 
Hie  Hague  what  might  and  would  have  been  accomplished  but  for 
the  determined  opposition  of  two  great  but  unconverted  powers. 

In  the  next  place,  to  continue  the  reading  of  the  Final  Act,  the 
conference  adopted  unanimously  the  following  resolution : 

The  Second  Conference  of  Peace  reaffirms  the  resolution  adopted  by 
the  conference  of  1899  regarding  the  limitation  of  military  charges,  and 
considers  that  these  military  burdens  have  considerably  increased  in 
almost  all  the  countries  since  the  last  date.  The  conference  declares 
that  it  is  especially  to  be  desired  that  the  governments  should  undertake 
again  the  serious  study  of  this  question. 

The  friends  of  peace  regarded  the  failure  to  limit  the  burden  of 
armaments  as  a  misfortune.  There  is  much,  however,  to  be  said  for 
the  haste  that  makes  slowly.  The  problem  of  disarmament  or  limi- 
tation of  armaments  is  a  very  serious  one.  It  is  much  more  serious 
than  the  pacifists  would  have  us  believe.  Shall  all  disarm  at  one  and 
the  same  time  ?  If  that  were  possible  we  could  solve  the  question  at 
once;  but  the  fear  that  some  may  not  disarm  while  others  do,  and  the 
further  fear  that  the  large  powers  have  not  really  lost  the  appetite 
for  the  weaker,  must  make  one  pause.  Germany  consented  to  the 
passage  of  the  resolution.  Great  Britain  supported  it,  and,  in  accord- 
ance with  direct  instructions  from  the  Secretary  of  State,  the  Ameri- 
can delegation  voted  for  the  measure. 

The  Final  Act  then  proceeds  to  enumerate  five  recommendations, 
the  first  and  last  of  which  should  be  discussed. 

/  The  conference  recommends  to  the  signatory  powers  the  adoption  of 
the  project  hereunto  annexed  of  a  convention  for  the  establishment  of 
a  court  of  arbitral  justice  and  its  putting  into  effect  as  soon  as  an  agree- 
ment shall  have  been  reached  as  to  the  choice  of  the  judges  and  the 
constitution  of  the  court. 

The  project  referred  to  as  annexed  and  made  a  part  of  the  recom- 
mendation is  a  careful  convention  consisting  of  thirty-five  articles, 
providing  for  the  organization,  jurisdiction  and  procedure  of  a  per- 
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manent  court  of  arbitration,  composed  of  permanent  judges,  versed 
in  the  easting  systems  of  law  of  the  modern  civilized  world.  The 
conference  was  unable  to  agree  upon  the  precise  method  of  appoint- 
ing the  judges  for  the  court,  but  recommended  that  this  court  be 
established  upon  the  basis  of  the  project  approved  by  it  and  annexed 
to  the  recommendation  as  soon  as  the  signatory  powers  should  agree 
upon  the  method  of  appointing  judges.  The  number  of  powers 
necessary  is  not  specified,  nor  is  the  number  of  judges  determined, 
as  in  the  court  of  prize.  It  therefore  follows  that  any  number  of 
powers  may  agree  to  make  the  project  the  basis  of  the  court  and  the 
court  is  established.  It  would  thus  seem  that  we  are  in  the  presence 
of  the  realization  of  centuries  of  hope. 

The  fate  of  the  court  was  long  in  suspense.  The  opposition  to  it 
was  bitter  at  times.  It  was  inore  difficult  to  carry  than  the  prize 
t!Ourt,  because  there  was  no  international  court  of  prize  whereas  there 
is  a  permanent  court  of  arbitration  —  The  Hague  Court  —  although 
permanent  in  name  only  and  constituted  from  a  list  of  judges  for 
each  case  submitted  to  it*  The  existence,  however,  of  the  permanent 
court^jnade  it  more  difficult  to  establish  the  new  one,  and  it  was 


not  until  the  last  day  but  one  of  the  conference  that  the  project 
was  adopted  and  referred  to  the  powers  by  the  unanimous  vote  of 
the  nations  present  and  voting.  Perhaps  it  would  be  advisable  to 
quote  the  first  paragraph  of  the  project  in  order  that  the  exact  nature 
of  the  court  may  be  evident.    It  is  as  follows : 

(In  order  to  further  the  cause  of  arbitration,  the  contracting  powers 
agree  to  organize,  without  injury  to  the  permanent  court  of  arbitration, 
a  court  of  arbitral  justice,  free  and  easy  of  access,  composed  of  judges 
representing  the  juridical  systems  of  the  world  and  capable  of  assuring 
the  continuity  of  arbitral  jurisprudence.  1 

It  is  proper  to  state  that  the  project  was  essentially  an  American 
project,  although  presented  conjointly  by  Germany  and  Great 
Britain,  and  the  establishment  of  the  court  in  the  near  future  will 
be  an  American  triumph.  President  Roosevelt,  in  his  recent  mes- 
sage to  Congress,  commented  as  follows  upon  this  recommendation: 

Substantial  process  was  also  made  towards  the  creation  of  a  per- 
manent judicial  tribunal  for  the  determination  of  international  cau?o?. 
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There  was  very  full  discussion  of  the  proposal  for  such  a  court  and  a 
general  agreement  was  finally  reached  in  favor  of  its  creation.  The 
conference  recommended  to  the  signatory  powers  the  adoption  of  a  draft 
upon  which  it  agreed  for  the  organization  of  the  court,  leaving  to  be 
determined  only  the  method  by  which  the  judges  should  be  selected. 
This  remaining  unsettled  question  is  plainly  one  which  time  and  good 
temper  will  solve. 

I  believe  you  will  search  in  vain  for  any  work  of  a  more  far- 
reaching  nature  accomplished  within  the  past  centuries.  The  dream 
of  Henry  IV,  the  hope  of  William  Penn,  both  of  whom  prepared 
projects  for  a  court  of  nations,  seem,  if  not  wholly  to  have  been 
realized,  within  the  very  grasp  of  our  generation. 

The  friends  of  peace  and  arbitration  had  wished  to  make  the  con- 
ference at  The  Hague  a  permanent  institution,  meeting  at  regular 
and  stated  intervals  known  in  advance.  The  American  delegation 
had  the  honor  to  urge  the  adoption  of  such  a  resolution  or  recom- 
mendation and  succeeded  in  substance,  although  the  language  is  not 
«o  clear  and  crisp  as  one  would  like  to  see  it  The  exact  wording 
•of  the  recommendation  follows: 

Finally,  the  conference  recommends  to  the  powers  the  reunion  of  a 
third  peace  conference  to  take  place  within  a  period  analogous  to  that 
which  has  elapsed  since  the  preceding  conference  (eight  years)  at  a 
date  to  be  fixed  by  common  agreement  among  the  powers,  and  the  con- 
ference call  their  attention  to  the  necessity  of  preparing  the  program 
of  the  Third  Conference  far  enough  in  advance  in  order  that  its  delibera- 
tions may  take  place  with  indispensable  authority  and  rapidity. 

In  order  to  reach  this  end,  the  conference  considers  it  very  desirable 
that  two  years  before  the  probable  reunion  of  the  conference  a  prepara- 
tory committee  be  charged  by  the  governments  with  the  dut}'  of  collecting 
the  different  propositions  to  be  submitted  to  the  conference,  of  discover-^ 
ing  matters  susceptible  of  future  international  regulation,  and  of  pre- 
paring a  program  which  the  governments  shall  determine  so  that  it  may 
be  attentively  studied  in  each  country.  This  committee  shall  propose  a 
mode  of  organization  and  procedure  for  the  conference. 

The  meaning  of  this  recommendation  is  obvious.  Whatever 
power  may  call  the  conference,  the  interested  governments  are  to 
prepare  the  program  and  devise  rules  for  the  organization  and  pro- 
cedure of  the  conference.  In  other  words,  the  conference  ceases  to 
-be  Russian  in  becoming  international. 
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Enough  has  been  said  to  show  that  this  conference,  which  lasted 
four  months,  and  which  was  subjected  to  criticism  in  all  parts  of  the 
world  and  to  misrepresentations  in  the  journals,  has  not  only 
justified  its  calling  but  that  it  is  a  landmark  in  international 
development. 

Our  great  concern  must  be,  as  far  as  possible,  to  humanize  war 
as  long  as  war  exists.  The  greater  task  is  to  remove  the  causes  of 
war  so  that  nations  may  not  be  hurried  into  war,  or  that  friction, 
developed  by  the  failure  to  solve  or  adjust  conflicts,  may  not  permit 
nations  slowly  but  surely  to  drift  into  war. 

Leaving  out  minor  matters,  this  conference  did  four  things. 

1.  It  provided  for  a  meeting  of  a  third  conference  within  an 
analogous  period,  namely  eight  years,  to  be  under  the  control  of  the 
powers  generally,  instead  of  the  control  of  any  one  of  them. 

2.  It  adopted  a  convention  for  the  non-forcible  collection  of  con- 
tract debts,  substituting  arbitration  and  an  appeal  to  reason  for 
force  and  an  appeal  to  arms. 

3.  It  established  a  prize  court  to  safeguard  neutrals,  and 

4.  It  laid  the  foundations  of,  if  it  did  not  put  the  finishing  stone 
to,  a  great  court  of  arbitration. 

James  Brown  Scott. 


CONVENTION  FOR  THE  PEACEFUL  ADJUSTMENT  OF 

INTERNATIONAL  DIFFERENCES  ^ 

The  First  Hague  Conference  had  as  its  main  object  a  considera- 
tion of  a  "  possible  reduction  of  the  excessive  armaments  which 
weigh  upon  all  nations,"  or,  at  least,  a  discussion  of  the  possibility 
of  "  putting  an  end  to  the  progressive  development  of  the  present 
armaments."  ^  The  conference  early  realized  that  even  a  limitation 
of  the  increase  of  military  and  naval  expenditure  was  impracticable 
at  that  time,  and  devoted  its  chief  energies  to  the  secondary  purpose 
for  which  it  was  called,  viz.,  to  discuss  and  devise  "  the  most  effectual 
means  of  insuring  to  all  peoples  the  benefits  of  a  real  and  durable 
peace."  * 

Among  the  specific  proposals  contained  in  Count  MuravieflF's  cir- 
cular letter  of  January  11,  1899,  was  one  "  to  accept  in  principle 
the  employment  of  good  offices,  of  mediation  and  facultative  arbitra- 
tion in  cases  lending  themselves  thereto,  with  the  object  of  prevent- 
ing armed  conflicts  between  nations;  to  come  to  an  understanding 
with  respect  to  the  mode  of  applying  these  good  offices,  and  to 
establish  a  uniform  practice  in  using  them."  * 

The  result  of  the  deliberations  of  the  third  committee  —  the  most 
important  commission  of  the  conference  —  was  the  Treaty  of  Arbi- 
tration, or  convention  for  the  peaceful  adjustment  of  international 
differences,  of  1899,  consisting  of  sixty-one  articles.  Of  these,  seven 
articles  related  to  the  use  of  good  offices  and  mediation,  six  were 
concerned  with  international  commissions  of  inquiry,  and  fifty-two 
were  devoted  to  international  arbitration   proper.     "  In  questions 

1  Professor  Hershey  was  present  at  the  Second  Hague  Conference  as  corre- 
spondent of  the  New  York  Evening  Post  and  the  BoBtan  Evening  TraMoript. — 
Managing  Editob. 

3  The  Czar's  Rescript  of  August  24,  1898. 

s/5id. 

*  Holls,  Peace  Conference,  p.  8. 
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of  a  judicial  character,  and  especially  in  questions  regarding  the- 
interpretation  of  international  treaties  or  conventions,"  arbitration 
was  recognized  as  "  the  most  efficacious  and  at  the  same  time  the  most 
equitable  method  of  deciding  controversies  which  have  not  been 
settled  by  diplomatic  methods."  ^ 

By  far  the  most  important  of  these  provisions  were  those  which 
established  the  Hague  Tribunal,  or  Permanent  Court  of  Arbitra- 
tion, and  regulated  its  procedure.  But  it  was  a  court  permanent  in- 
name  only  and  a  panel  or  list  of  judges  rather  than  a  court.  Its 
procedure  and  mode  of  organization  were  very  defective,  and  its 
importance  lay  rather  in  what  it  held  out  by  way  of  promise  for  the 
future  than  of  actual  achievement.  But  it  was  nevertheless  a  great 
step  in  advance;  for  it  provided  governments  with  a  list  of  judges 
and  a  procedure  ready  at  hand  for  the  settlement  of  such  differences 
as  they  might  choose  to  submit  to  arbitration,  thus  rendering  it 
"  unnecessary  for  them  to  enter  into  long  and  tedious  negotiations 
respecting  the  selection  of  arbitrators  or  the  settlement  of  the  mode- 
of  procedure  upon  the  occasion  of  each  and  every  controversy .* 

Although  very  few  cases  have  thus  far  been  submitted  to  the 
Hague  Tribunal,  its  creation  has  greatly  stimulated  the  negotiation. 
of  treaties  of  arbitration  between  nations  with  agreements  to  submit 
some  or  all  disputes  to  its  jurisdiction.  And  perhaps  this  has  been 
the  greatest  single  result  of  the  First  Hague  Conference. 

But  arbitration  is  not  the  sole  or  even  chief  mode  of  settling  inter- 
national differences.  Diplomacy  is  ever  at  work  healing  wounds, 
arranging  compromises,  adjusting  claims,  and  preventing  friction. 
And  recent  experience  during  the  Russo-Japanese  war  has  shown 
that  there  are  also  great  possibilities  in  mediation  and  international 
commissions  of  inquiry. 

The  signatory  powers  in  1899  declared  in  favor  of  good  offices  or 
mediation,  as  far  as  circumstances  permit,  both  before  and  during 
hostilities,  and  defined  the  duties  and  functions  of  the  mediator. 
They  also  recommended  the  application,  when  circumstances  allow, 
of  special  mediation  in  the  following  form : 

B  Article  16  of  the  Arbitration  Treaty  of  1899. 

•  See  an  article  by  the  writer  in  the  Xew  York  Independent  for  September  13, 
1006. 
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In  case  of  a  serious  difference  endangering  the  peace,  the  states  at 
Tariance  shall  each  choose  a  power  to  whom  they  intrust  the  mission  of 
entering  into  direct  communication  with  the  power  chosen  by  the  other 
side,  with  the  object  of  preventing  the  rupture  of  pacific  relations. 

During  the  period  of  this  mandate,  the  term  of  which,  unless  other- 
wise stipulated,  can  not  exceed  thirty  days,  the  states  in  conflict  shall 
cease  from  all  direct  communication  on  the  subject  of  the  dispute,  which 
shall  be  regarded  as  having  been  referred  exclusively  to  the  mediating^ 
powers,  who  shall  use  their  best  efforts  to  settle  the  controversy. 

In  case  of  a  definite  rupture  of  pacific  relations,  these  powers  remain, 
charged  with  the  joint  duty  of  taking  advantage  of  every  opportunity 
to  restore  peace.^ 

It  is  a  matter  of  regret  that  this  form  of  special  mediation,  which 
is  based  upon  the  use  of  seconds  in  duelling,  was  not  tried  upon  the 
outbreak  either  of  the  South  African  struggle  or  the  Russo-Japanese 
war;  but  there  can  be  no  doubt  that  it  was  in  pursuance  of  the 
recommendations  contained  in  article  3  that  President  Roosevelt 
induced  negotiations  which  resulted  in  the  Treaty  of  Portsmouth  ® 
in  1905.    This  article  read : 

Independently  of  this  recourse  [t.  e,,  recourse  to  the  good  offices  or 
mediation  of  one  or  more  friendly  powers  to  avert  hostilities],*  the 
signatory  poweis  consider  it  to  be  useful  that  one  or  more  powers  who 
are  strangers  to  the  dispute  should,  on  their  own  initiative,  and  as  far  as* 
circumstances  will  allow,  offer  their  good  oflBces  or  mediation  to  the 
states  at  variance. 

The  right  to  offer  good  offices  or  mediation  belongs,  to  powers  who 
are  strangers  to  the  dispute,  even  during  the  course  of  hostilities. 

The  exercise  of  this  right  shall  never  be  regarded  by  one  or  the  other 
of  the  parties  to  the  contest  as  an  unfriendly  act. 

If  the  convention  of  1899  for  the  peaceful  adjustment  of  inter- 
national differences  thus  furnished  our  President  with  the  means 
of  initiating  negotiations  which  terminated  one  of  the  greatest  wars 
of  modem  history,  another  great  war  was  narrowly  averted  by 
means  of  an  institution  suggested  by  this  same  convention. 

Article  9  of  the  Treaty  of  Arbitration  provides : 

T  Article  8  of  the  Arbitration  Treaty.  This  article  was  drafted  by  Mr,  Holls^ 
secretary  of  the  American  delegation. 

s  Hershey,  The  International  Law  and  Diplomacy  of  the  Russo-Japanese  War, 
pp.  347-348. 

»  See  Article  2  of  the  Arbitration  Treaty  of  1899. 
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In  differences  of  an  international  nature  involving  neither  honor  nor 
vital  interests,  and  arising  from  a  difference  of  opinion  on  matters  of 
fact,  the  signatory  powers  consider  it  useful  that  parties  who  have  not 
been  able  to  come  to  an  agreement  by  diplomatic  methods  should,  as  far 
as  circumstances  allow,  institute  an  International  Commission  of  Inquiry 
to  facilitate  a  solution  of  these  difference  by  elucidating  facts,  by  means 
of  an  impartial  and  conscientious  investigation. 

Article  14  declared,  however,  that  "  the  report  of  the  International 
Commission  of  Inquiry  shall  be  limited  to  a  statement  of  the  facts, 
and  shall  in  no  wav  have  the  character  of  an  arbitral  award." 

When  public  anger  and  excitement  in  England  had  been  inflamed 
to  the  fighting  point  as  the  result  of  what  appeared  to  be  a  wanton 
and  deliberate  attack  by  the  Russian  Baltic  fleet  upon  innocent 
fishermen  at  Dogger  Bank  in  October,  1904,  both  the  Russian  and 
British  Governments,  in  spite  of  the  fact  that  a  question  of  honor 
seemed  involved,  proposed  an  international  commission  of  inquiry 
analagous  to  that  recommended  by  this  convention.  It  is  true  that 
the  North  Sea  Commission,  which  conducted  the  North  Sea  inquiry 
in  conformity  with  this  agreement,  was  given  a  scope  more  extended 
than  that  originally  contemplated,  and  this  combined  the  functions 
of  a  commission  of  inquiry  and  a  court  of  arbitration ;  ^^  neverthe- 
less the  credit  for  suggesting  the  application  of  this  idea  on  a  large 
scale  belongs  to  the  First  Hague  Conference. 

Although  the  excellence  of  the  work  of  the  Comite  d'Examen  of 
the  third  committee  of  the  Hague  Conference  of  1899  (which 
framed  the  Arbitration  Treaty,  or  convention  for  the  peaceful  ad- 
justment of  international  differences)  was  generally  admitted, 
additions  were  freely  suggested,  and  it  was  felt  in  some  quarters 
that  it  needed  radical  correction  and  revision.  The  organization 
and  procedure  of  the  Hague  Tribunal  was  generally  held  to  be 
defective,  and  many  believed  that  a  new  permanent  court  of  arbitra- 
tion, composed  of  salaried,  impartial,  and  independent  judges,  should 
be  instituted. 

There  was  also  a  strong  and  growing  sentiment  in  favor  of 
obligatory  arbitration  in  a  large  number  of  cases  —  a  plan  which 
had  been  advocated  by  Russia,  but  was  rejected  on  the  motion  of 

loHershey,  op.  cit.y  ch.  8.  passim. 
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Germany  at  the  First  Hague  Conference.  Mr.  W.  T.  Stead  and 
the  other  '*  militant  "  peace  advocates  favored  making  special  media- 
tion and  commissions  of  inquiry  obligatory,  with  an  interval  of  at 
least  thirty  days'  compulsory  peace  prior  to  the  outbreak  of  hostili- 
ties. Mr.  Stead  also  demanded  a  so-called  league  of  peace,  with  a 
system  of  international  financial  boycott  and  persecution  of  peace 
breakers. 

Acting  upon  the  suggestions  of  Mr.  Richard  Bartholdt  and  Wil- 
liam Jennings  Bryan,  the  Interparliamentary  Union,  at  its  London 
session  in  1906,  adopted  a  resolution  favoring  "  an  investigation  of 
all  questions  in  dispute  between  nations  or  a  resort  to  mediation 
prior  to  the  commencement  of  hostilities."  ^^ 

Among  the  Russian  proposals  of  April,  1906,  which  formed  the 
main  basis  or  program  for  discussion  at  the  Hague  Conference  of 
1907,  were:  "Improvements  to  be  made  in  the  provisions  of  the 
convention  relative  to  the  peaceful  settlement  of  international 
disputes  as  regards  the  Court  of  Arbitration  and  international  com- 
missions of  inquiry."  These  matters  were  referred  to  the  committee 
on  arbitration,  with  M.  Bourgeois  as  president.  This  commission, 
which  held  its  first  meeting  on  June  22,  1907,  was  divided  into  two 
sub-committees  —  the  first  to  confine  itself  to  mediation,  commis- 
sions of  inquiry,  and  arbitration  in  general,  and  the  second  to  con- 
sider the  projects  for  an  international  high  court  of  appeal  for  the 
final  adjudication  of  maritime  prizes.  The  actual  work  of  the  first 
subcommittee,  except  that  relating  to  the  establishment  of  a  perma- 
nent court  of  arbitral  justice,  was  performed  by  two  Comites  d'Ex- 
amen  designated  as  Comite  A  and  Comite  C}^ 

»»  Among  the  World's  Peace  Makers,  by  Hayne  Davis,  page  180. 

12  The  first  committee,  designated  as  Comity  A,  and  placed  under  the  presidency 
•of  M.  L.  Bourgeois,  was  composed  of  Baron  Marschall  and  Mr.  Kriege,  for 
Germany;  General  Porter  and  Mr.  Scott  for  the  United  States;  Mr.  Drago 
for  the  Argentine  Republic;  Mr.  M^rey  de  Kapos-M^re  and  Mr.  Lammasch  for 
Austria-Hungary;  Baron  Guillaume,  reporter,  for  Belgium;  Mr.  Ruy  Barbosa  for 
Brazil;  Baron  d'Estournellea  de  Constant  and  Mr.  Fromageot  for  France;  Sir 
Edward  Fry  for  Great  Britain;  Mr.  Streit  for  Greece;  Count  TornicUi,  Mr. 
Pompilj,  and  Mr.  Fusinato  for  Italy;  Mr.  Esteva  and  Mr.  de  La  Barra  for 
Mexico;  Mr.  Lange  for  Norway;  Mr.  Asser  for  the  Netherlands;  Mr.  d'OIiveira 
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The  result  of  the  labors  of  these  committees  was  a  revised  Arbitra- 
tion Treaty,  or  convention  for  the  peaceful  adjustment  of  inter- 
national differences,  which  was  indeed  based  upon  that  of  1899, 
but  which  consisted  of  ninety-four  articles  instead  of  sixty-one,  and 
comprised  a  number  of  additions  and  corrections. 

In  order  to  pass  judgment  upon  this  portion  of  the  work  of  the 
Second  Hague  Conference,  it  will  be  necessary  to  compare  the  con- 
ventions of  1899  and  1907,  with  a  view  of  ascertaining  their  main 
points  of  similarity  and  difference. 

The  first  article  remains  unchanged.     It  reads : 

With  a  view  to  obviate,  as  far  as  possible,  recourse  to  force  in  the 
relations  between  states,  the  contracting  powers  agree  to  use  their  best 
efforts  to  insure  the  pacific  settlement  of  international  differences.^^ 

The  seven  articles  (arts.  2-9)  on  good  offices  and  mediation  also 
remain  unchanged,  except  that,  on  motion  of  Mr.  Choate,  the  words 
and  desirable  were  added  to  the  word  useful  in  the  first  paragraph 
of  article  3.    This  paragraph  now  reads : 

Independently  of  this  recourse,  the  contracting  powers  consider  it 
useful  and  desirable  that  one  or  more  powers,  strangers  to  the  dispute, 
should,  on  their  own  initiative,  and  as  far  as  circumstances  will  allow, 
offer  their  good  offices  or  mediation  to  the  states  at  variance. 

The  conference  has  been  criticised  ^^  for  failing  to  make  a  delay 
of  thirty  days  and  special  mediation  as  recommended  in  article  8  ^* 
compulsory ;  but  a  little  reflection  should  convince  one  that  the  duties 
of  a  mediator  are  too  delicate  and  the  situation  at  such  times  is 
usually  too  critical  to  be  controlled  by  the  rude  hands  of  force. 
Besides,  it  is  extremely  doubtful  whether  the  suggestion  was  a 
practical  one ;  for  "  two  prospective  belligerents  have  seldom,  if  ever, 

for  Portugal;  Mr.  de  Martens  for  Russia;  Mr.  Milovanovitch  for  Servia;  Mr. 
de  Hammarskjftld  for  Sweden;  Mr.  Carlin  for  Switzerland. 

The  other  committee,  designated  as  Comity  C,  was  placed  under  the  presidency 
of  Mr.  Fusinato;  it  was  composed  of  Mr.  Kriege,  Mr.  Scott,  Mr.  Lammasch, 
Baron  Guillaume,  reporter;  Mr.  Fromageot.  Sir  Edward  Fry,  Mr.  Crowe,  Mr. 
Lange,  and  Mr.  d*01iveira.  A  third  committee  (B)  considered  the  establishment 
of  a  court  of  arbitral  justice. 

18  By  Mr.  VV.  T.  Stead  in  Le  Courrier  de  la  Conference  for  July  4,  1907. 

1*  For  the  text  of  this  article,  see  supra^  p.  31. 
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reached  the  same  stage  in  their  military  or  naval  preparations  at 
the  same  time.  It  is  not  probable  that  Von  Moltke,  who  informed 
Bismarck  that  he  was  ready  for  war  on  July  13,  1870,  would  have 
been  willing  to  give  France  thirty  days  during  which  to  complete 
the  mobilization  of  her  army.  Japan  was  ready  to  attack  the  Rus- 
sian fleet  at  Port  Arthur  on  the  evening  of  February  8,  1904.  Is  it 
likely  that  she  could  have  been  induced  to  give  the  Russians  another 
month  during  which  to  transport  more  troops  to  Manchuria  ? "  ^* 

The  delegation  from  Haiti  suggested  a  modification  of  article  8 
with  a  view  of  securing  an  impartial  mediator,  viz,  that  the  two 
powers  selected  by  the  parties  at  variance  choose  a  third  power  to 
act  in  that  capacity.  But  this  proposal  was  evidently  founded  upon 
a  misunderstanding  of  the  real  character  of  mediation,  and  it  was 
unanimously  rejected  by  the  committee.^* 

The  convention  of  1907  devotes  twenty-eight  articles  (arts.  19- 
37)  to  commissions  of  inquiry  instead  of  the  six  articles  of  the  con- 
vention of  1899.  The  additional  articles  relate  mainly  to  matters 
of  organization  and  procedure. 

After  much  deliberation  it  was  decided  to  leave  article  9  intact,*^ 
except  for  the  addition  of  the  phrase  and  desirable  after  the  word 
useful.  An  amendment  proposed  by  Haiti  that,  as  in  the  case  of 
arbitration  and  mediation,  "  the  signatory  powers  may  equally  sug- 
gest to  the  parties  in  controversy  recourse  to  international  commis- 
sions of  inquiry,"  was  rejected  for  the  same  reasons  that  the  Haitian 
proposal  regarding  special  mediation  had  been  set  aside.*®  This 
action  was  most  unfortunate.  It  was  apparently  based  on  a  failure 
to  distinguish  between  the  two  Haitian  propositions,  which  were 
wholly  dissimilar  in  character  and  import. 

The  discussion  turned  mainly  on  the  Russian  proposal  to  sub- 
stitute the  term  agree  for  the  words  consider  useful  and  to  grant  to 
commissions  of  inquiry  the  right  to  fix  responsibility  as  well  as 
elucidate  facts. 

'*  Citation  from  the  writer's  letter  to  the  New  York  Evening  Post  for  June  15, 
1907. 

10  On  the  Haitian  proposition,  see  M.  le  Baron  Guillaume's  Report,  pp.  5  and 
201,  and  Le  Courrier  de  la  Conference  for  July  9,  1907. 

17  See  supra,  p.  32. 

18  See  the  Report  of  M.  le  Baron  Guillaume,  pp.  6  and  202. 
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The  text  of  the  Russian  proposal  was  as  follows : 

In  differences  of  an  international  nature  involving  neither  honor  nor 
independence,^^  and  arising  from  a  difference  of  opinion  on  matters  of 
fact,  the  signatory  powers  agree,  if  circumstances  allow,  to  institute  a 
commission  of  inquiry  to  facilitate  a  peaceful  solution  of  these  differ- 
ences by  elucidating  the  facts  and  fixing  responsibilities,  in  case  there  are 
any,  by  an  impartial  and  conscientious  investigation.*® 

The  eminent  Russian  jurist,  M.  de  Martens,^^  argued  repeatedly 
and  at  length  in  favor  of  these  changes.  He  did  not  insist  upon  the 
word  responsibilities,  nor  wish  to  make  recourse  to  commissions  of 
inquiry  obligatory;  but  he  desired  to  render  their  use  easier  and 
more  frequent,  and  maintained  that  the  wording  of  the  article  as 
agreed  upon  was  extremely  defective.  He  pointed  out  that  the  con- 
ference had  failed  to  draw  adequate  profit  from  the  teaching  afforded 
by  the  experience  of  the  North  Sea  Commission  of  Inquiry  which 
met  in  Paris  in  January,  1905  —  a  commission  which  not  only 
investigated  the  facts,  but  also  passed  upon  the  questions  of  re- 
sponsibility and  degree  of  blame,  in  connection  with  the  North  Sea 
incident. 

But  the  Russian  jurist  was  unable  to  convince  his  colleagues  of 
the  first  commission,  who  seemed  to  fear  that  the  acceptance  of  these 
enlightened  views  would  tend  to  render  the  use  of  commissions  of 
inquiry  compulsory.  The  main  opponents  of  the  Russian  proposi- 
tion appear  to  have  been  Count  Tomielli,  of  Italy,  Sir  Edward  Fry, 
Baron  Marschall  von  Bieberstein,  of  Germany,  Turkhan  Pacha,  and 
M.  Beldiraan,  of  Roumania,  the  leader  of  the  opposition  to  commis- 
sions of  inquiry  in  the  Hague  Conference  of  1899.^^ 

i»  In  the  Russian  draft  the  word  independence  is  substituted  for  the  phrase 
vital  interests. 

20  For  the  Russian  text,  see  Baron  Guillaume*s  Report,  p.  195.  The  additions 
and  variations  of  the  Russian  draft  have  been  placed  in  italics.  There  is  also 
an  important  omission  of  the  phrase  "  parties  who  have  not  been  able  to  come 
to  an  agreement  by  diplomatic  methods." 

21  For  the  views  of  Professor  de  Martens  on  commissions  of  inquiry,  see  the 
Report  of  Baron  Guillaume,  pp.  6-7;  Premifere  Commission,  troisieme  stance, 
pp.  3-4;  Lc  Courrier  de  la  Conference  for  July  10,  1907;  and  Holls,  op.  cit.,  pp. 
206-210. 

22  Le  Courrier  dc  la  Conf&rence  for  July  10,  1907;  and  Holls,  op.  cit.,  pp.  210- 
214. 
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Although  it  is  true,  as  claimed,  that  sovereign  states  are  in  no 
wise  bound  by  the  apparent  limitations  of  article  9,  yet  it  is  to  be 
feared  lest  some  of  the  powers  may  interpret  it  to  mean  that  recourse 
to  such  commissions  in  eases  which  involve  questions  of  so-called 
national  honor  or  vital  interests  are  forbidden  by  the  convention,  or 
at  least  that  such  recourse  may  be  discouraged  to  some  extent.  There 
seems  to  be  no  valid  ground  for  the  timid  or  conservative  attitude 
of  the  conference  on  this  subject  On  the  contrary,  "  the  successful 
application  of  this  method  at  a  time  of  great  public  passion  and 
excitement  shows  that  it  is  particularly  well  adapted  to  meet  crises 
or  emergencies.  It  would  also  seem  to  be  an  appropriate  means  for 
securing  a  calm  consideration  of  those  questions  which  are  supposed 
to  affect  the  honor,  dignity,  and  vital  interests  of  a  nation  and  which, 
it  is  held,  are  not  proper  subjects  for  arbitration.  A  calm  and  im- 
partial inquiry  into  the  facts  gives  time  for  passions  to  cool  and  for 
conservative  tendencies  and  sober  second  thought  of  the  nation  to 
assert  themselves.  If,  as  has  been  claimed,  war  is  sometimes  due  to 
modem  or  '  yellow '  journalistic  methods,  it  would  give  the  news- 
papers a  chance  to  sell  their  successive  editions  without  actually 
precipitating  war."  ^ 

The  remaining  articles  relating  to  commissions  of  inquiry  deal 
with  matters  of  organization  and  procedure  and  need  not  be  con- 
sidered here  in  great  detail.  As  in  the  convention  of  1899,  it  is 
stipulated  that  "  international  commissions  of  inquiry  shall  be  con- 
stituted by  special  agreement  between  the  parties  at  variance." 
This  agreement  shall  specify  the  facts  to  be  examined ;  it  may  de- 
termine the  procedure  to  be  followed,  the  extent  of  the  powers  of 
the  commissioners,  the  languages  to  be  employed,  the  place  of  sitting, 
etc.  (art.  10).  If  the  special  agreement  does  not  indicate  the  place 
of  meeting,  the  commission  shall  sit  at  The  Hague.  If  it  does  not 
determine  the  languages  to  be  employed,  these  shall  be  decided  upon 
by  the  commission  (art  11). 

As  article  11  of  the  convention  of  1899  declared  that  "  unless 
otherwise  stipulated,  the  international  commissions  of  inquiry  shall 
be  formed  in  the  manner  fixed  by  article  32,"  so  article  12  provided 

2«  From  the*  writer's  letter  to  the  New  York  Evening  Post  for  June  15,  1907. 
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that  they  shall  be  formed  in  the  manner  determined  by  articles  45 
to  57  of  the  convention  of  1907.^^ 

Article  13  is  a  reproduction  of  article  35  of  the  convention  of 
1899.  It  provides  that  "  in  case  of  the  death,  resignation,  or  absence 
for  any  cause,  of  one  of  the  members  of  the  Commission  of  Inquiry, 
his  place  shall  be  filled  in  the  manner  provided  for  his  appointment." 

Article  14  was  inspired  by  article  37  of  the  convention  of  1899. 
It  declares  that  "  the  parties  shall  have  the  right  to  appoint  special 
agents  to  represent  them  and  to  serve  as  intermediaries  between 
them  and  the  commission,"  and  authorizes  them  to  employ  counsel 
for  the  defense  of  their  interests. 

Article  15  prescribes  that  "  the  International  Bureau  of  the  Per- 
manent Court  of  Arbitration  shall  serve  as  the  record  office  for 
commissions  which  sit  at  The  Hague ;  "  but  if  "  the  commission  sits 
elsewhere  than  at  The  Hague,  it  shall  appoint  a  general  secretary  " 
for  this  purpose  (art  16). 

Article  17  declares  that  "  with  a  view  of  facilitating  the  institu- 
tion and  operation  of  commissions  of  inquiry,  the  contracting  powers 
recommend  the  following  rules  which  shall  be  applicable  to  the  pro- 
cedure of  such  commissions  in  so  far  as  the  parties  do  not  adopt 
other  rules." 

These  rules  are  contained  in  articles  18-35.  They  are  purely 
optional  and  largely  based  upon  the  experiences  of  the  North  Sea 
Commission.  They  provide  for  the  securing  and  furnishing  of  in- 
formation; the  securing  and  interrogation  of  witnesses  and  experts; 
and  prescribe  the  duties  of  agents  and  counsel.  The  deliberations 
and  sessions  of  the  commission  are  to  be  and  remain  secret,  and  the 
reports  of  proceedings  and  all  documents  bearing  upon  the  inquiry 
shall  not  be  published  unless  with  the  consent  of  the  parties  and  the 
commission.  The  report  of  the  commission  is,  however,  to  be  read 
in  public  session  in  the  presence  of  the  agents  and  counsel  of  the 
parties  concerned.  Every  decision  shall  be  by  a  majority  vote,  but 
the  report  shall  be  signed  by  all  members  of  the  commission.  If  one 
of  the  members  refuses  to  sign,  mention  of  this  fact  shall  be  made. 
Such  refusal  shall  not,  however,  invalidate  the  report. 

24  See  infra,  pp.  41-45. 
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Article  18  prescribes  that  the  commission  itself  shall  regulate  the 
details  of  procedure  which  have  not  been  provided  for  either  by  the 
special  convention  or  inquiry  or  the  present  convention. 

Article  35  reproduces  the  limitations  of  article  14  of  the  conven- 
tion of  1899,  which  asserted  that  "  the  report  of  the  international 
commission  of  inquiry  shall  be  limited  to  a  statement  of  the  facts, 
and  shall  in  no  wise  have  the  character  of  an  arbitral  award."  As 
stated  above,^^  this  direction  was  not  observed  by  Great  Britain  and 
Russia  in  their  institution  of  the  North  Sea  Commission,  which 
combined  the  functions  of  court  of  arbitration  with  those  of  a  com- 
mission of  inquiry. 

The  Russian  delegation  had  proposed  the  following  modification 
of  article  35 : 

The  powers  at  variance,  having  obtained  knowledge  of  the  ascertain- 
ment of  facts  and  responsibilities  as  declared  by  the  international  com- 
mission of  inquiry,  are  free  either  to  conclude  an  amicable  arrangement 
or  have  recourse  to  the  Permanent  Court  of  Arbitration  at  The  Hague. 

This  proposal  seems  to  have  been  rejected  by  Committee  A  on  the 
ground  that  it  implied  obligatory  arbitration  as  a  necessary  con- 
sequence of  recourse  to  commissions  of  inquiry,  whose  use  it  would 
thus  tend  to  discourage.^® 

In  this  matter,  again,  the  leaders  of  the  conference  appear  to  have 
exhibited  undue  timidity  and  conservatism.  It  is  difficult  to  see 
how  the  principle  of  obligatory  arbitration  was  necessarily  involved; 
even  had  this  been  the  case,  it  need  not  necessarily  have  been  a  fatal 
objection  to  the  Russian  proposition. 

The  most  important  part  of  the  convention  for  the  peaceful  ad- 
justment of  international  differences  is  that  portion  relating  to 
international  arbitration,  which  consists  of  fifty-four  articles, 
divided  into  four  chapters  under  the  head  of  Title  IV. 

Chapter  I  on  "  Arbitral  Justice " ,  consists  of  articles  37-41. 
Article  37  combines  articles  15  and  18  of  the  convention  of  1899. 
It  now  reads : 

2*  See  supra,  p.  36. 

36  Baron  Guillaume's  Report,  p.  19. 
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International  arbitration  has  for  its  object  the  determination  of  con- 
troversies Ijetween  states  by  jodges  of  their  own  choice^  upon  the  basis 
of  respect  for  law. 

I{ecoorse  to  arbitration  implies  the  obligation  to  submit  in  good  faith 
to  the  decision. 

Article  16  has  been  called  the  comer-stone  of  the  convention  of 
1899.  It  was  around  this  article  that  the  various  propositions^ 
regarding  obligatory  arbitration,  naturally  grouped  themselves.  It 
read: 

In  questions  of  a  judicial  character,  and  especially  in  questions  r^ard- 
ing  the  interpretation  of  application  of  international  conventions,  arbitra- 
tion is  recognized  by  the  signatory  powers  as  the  most  efficacious  and, 
at  the  same  time,  the  most  equitable,  means  of  deciding  controversies 
which  have  not  been  settled  by  diplomatic  methods. 

Except  for  the  substitution  of  the  phrase  cordracting  powers  for 
signatory  powers  —  a  substitution  which  is  made  in  every  instance 
where  this  expression  is  used  in  the  convention  of  1907  —  article  16 
of  the  convention  of  1899  remains  intact,  as  article  38  in  that  of 
1907.  On  the  motion  of  M.  de  Merey,  of  Austria-Hungary,  the  fol* 
lowing  paragraph  to  article  38  was  added : 

Conserjuently,  it  would  be  desirable  that,  in  differences  upon  questions 
of  the  kind  above  mentioned,  the  contracting  powers  should  have  recourse 
to  arbitration,  in  so  far  as  circumstances  may  allow. 

Articles  17  and  19  of  the  convention  of  1899  were  retained  as 
articles  39  and  40  without  any  modification.  The  contracting  powers 
reserve  the  right  to  arbitrate  any  kind  of  controversy  or  enter  into 
general  or  special  agreements  with  a  view  to  extending  arbitration 
to  any  or  all  cases  which  they  consider  suitable  for  such  submission. 

Chapter  IT  on  "The  Permanent  Court  of  Arbitration"  consists 
of  articles  41  to  51.  Articles  41  and  42  are  a  reproduction  of  articles 
26  and  21  of  the  convention  of  1899.  They  provide  for  the  mainte- 
nance of  the  "  Permanent  Court  of  Arbitration  established  by  the 
First  Peace  Conference."  This  court  shall  be  "  accessible  at  all 
times,"  and  sliall  have  "  jurisdiction  of  all  cases  of  arbitration, 
unless  there  Khali  Ik*  an  n^rooment  between  the  parties  for  the  estab- 
lishment of  a  8i)ecial  tribunal." 
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Article  43,  which  corresponds  to  article  22  of  the  convention  of 
1899,  prescribes  the  main  duties  of  the  Internatural  Bureau  at  The 
Hague.  "  It  shall  serve  as  the  record  office  for  the  court  and  as  its 
medium  of  communication.  It  shall  have  the  custody  of  the  archives 
and  conduct  all  the  administrative  business." 

Article  44,  which  almost  literally  reproduces  article  23  of  the 
convention  of  1899,  provides  for  the  selection  by  each  contracting 
power  of  "  not  more  than  four  persons  of  recognized  competence  in 
questions  of  international  law,  enjoying  the  highest  moral  reputa- 
tion, and  disposed  to  accept  the  duties  of  arbitrators.  The  persons 
thus  selected  shall  be  enrolled  as  members  of  the  court,  upon  a  list 
which  shall  be  communicated  by  the  Bureau  to  all  the  contracting 
powers.  *  *  *  "  Their  term  of  appointment  is  for  six  years^ 
subject  to  renewal. 

Article  24  of  the  convention  of  1899  stipulated  that 

whenever  the  signatory  powers  wish  to  have  recourse  to  the  Perma- 
nent Court  for  the  settlement  of  a  difference  that  has  arisen  between 
them,  the  arbitrators  selected  to  constitute  the  tribunal  which  shall 
have  jurisdiction  to  determine  such  difference,  shall  be  chosen  from  the 
general  list  of  members  of  the  court.  If  such  arbitral  tribunal  be 
not  constituted  by  the  special  agreement  of  the  parties,  it  shall  be 
formed  in  the  following  manner :  Each  party  shall  name  two  arbitrators, 
and  these  together  shall  choose  an  umpire.  If  the  votes  shall  be  equal, 
the  choice  of  the  umpire  shall  be  intrusted  to  a  third  power  selected  by 
the  parties  by  common  accord.  If  an  agreement  is  not  arrived  at  on  this, 
subject,  each  party  shall  select  a  different  power,  and  the  choice  of  the 
umpire  shall  be  made  by  the  united  action  of  the  powers  thus  selected. 
The  tribunal  being  thus  constituted,  the  parties  shall  communicate  to 
the  Bureau  their  decision  to  have  recourse  to  the  court,  and  the  names 
of  the  arbitrators.  The  Tribunal  of  Arbitration  shall  meet  at  the  time 
fixed  by  the  parties.  The  members  of  the  court,  in  the  discharge  of 
their  duties,  and  outside  of  their  own  country,  shall  enjoy  diplomatic 
privileges  and  immunities. 

The  above  provisions  have,  with  a  few  slight  additions,  been  in- 
corporated into  articles  45  and  46  of  the  convention  of  1907.  But 
one  paragraph  has  been  modified  and  a  new  one  added : 

Each  party  shall  name  two  arbitrators  of  whom  only  one  may  be  8 
national  or  chosen  from  among  those  who  have  been  designated  by  it  as^ 
members  of  the  Permanent  Court. 
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If,  after  a  delay  of  two  months,  tliese  two  powers  have  not  been  able  to 
come  to  an  agreement,  each  of  them  shall  present  two  candidates  taken 
from  tlie  list  of  members  of  the  Permanent  Court  (these  not  being 
nationals  of  either  of  them),  beyond  the  members  designated  by  the 
parties.  It  shall  determine  by  lot  which  of  the  candidates  thus  presented 
shall  be  the  umpire : 

Article  48  contains  what  is  perhaps  the  most  unique  and  interest- 
ing innovation  in  the  entire  convention  for  the  peaceful  adjustment 
of  international  differences.  Article  27  of  the  convention  of  1899 
had  asserted  that  *'  the  signatory  powers  consider  it  their  duty,  in 
case  a  serious  dispute  threatens  to  break  out  between  two  or  more  of 
them,  to  remind  these  latter  that  the  Permanent  Court  of  Arbitration 
is  open  to  them."  Much  was  hoped  from  this  declaration  of  the 
powers  proposed  by  France,  and  Mr.  IIolls  was  of  the  opinion  that 
^*  next  to  the  establishment  of  the  Permanent  Court  of  Arbitration 
this  article  undoubtedly  marks  the  highest  achievement  of  the  con- 
ference.'' ^^  But  it  remained  practically  a  dead  letter  and,  so  far 
as  the  writer  is  aware,  the  only  applications  which  have  been  made 
of  article  27  have  been  by  President  Roosevelt  in  Latin  American 
affairs. 

In  order  to  encourage  and  facilitate  the  arbitration  of  grave  politi- 
cal controversies,  the  Peruvian  delegation  proposed  that  in  case  of  a 
controversy  between  two  powers  one  of  them  may  address  to  the 
International  Bureau  of  The  Hague  a  note  declaring  that  it  is  dis- 
posed to  submit  the  difference  in  question  to  arbitration.  "  This  note 
shall  also  indicate  the  point  of  view  of  the  power  making  the  declara- 
tion as  to  its  rights  in  the  matter.  The  International  Bureau  shall 
communicate  this  declaration  to  the  other  power,  and  place  itself  at 
the  disposition  of  both  powers  in  order  to  facilitate  an  exchange  of 
views  between  them  leading  to  a  mutual  agreement." 

A  similar  proposition  was  made  by  the  Chilean  delegation,  which, 
however,  aimed  to  avoid  the  imposition  upon  the  International 
Bureau  of  the  duties  of  obligatory  mediation  —  a  function  for  the 
exercise  of  which  it  was  not  designed.  The  Chilean  proposition 
simply  provided  that  "  the  International  Bureau  shall  immediately 

2T  Hoi  Is,  Peace  Conference,  p.  269. 
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-communicate  the  above  declaration  to  the  interested  government 
It  shall  also  communicate  this  declaration,  as  also  the  reply  thereto, 
to  the  signatory  government  of  the  present  convention." 

The  Peruvian  proposal,  as  amended  by  Chile,  was  warmly  sup- 
ported by  the  delegations  from  France,  the  United  States,  Great 
Britain,  Russia,  and  Brazil ;  but  opposed  by  Germany,  Austria,  Bel- 
gium, and  Greece.  As  a  result  of  this  discussion,  the  following  para- 
graphs were  finally  added  to  the  ^*  duty  "  sections  of  article  48. 

In  case  of  controversy  between  two  powers,  one  of  them  may  always 
address  to  the  International  Bureau  a  note  declaring  that  it  is  disposed 
to  submit  the  difference  to  arbitration. 

The  Bureau  shall  immediately  communicate  this  declaration  to  the 
t)ther  powers.^^ 

It  remains  to  be  seen  whether  article  48  of  the  convention  of  1907 
will  meet  wuth  a  more  cordial  reception  than  did  article  27  of  the 
convention  of  1899.  There  are  undoubtedly  great  possibilities  in  it 
even  in  its  present  modified  form,  if  properly  and  extensively  ap^ 
plied.  In  commenting  upon  this  innovation.  Baron  d'Estoumelles 
de  Constant  says :  ^® 

Thanks  to  America,  a  very  important  article  was  voted,  article  48, 
which  authorizes  governments,  in  case  of  disputes,  to  address  the  Bureau 
of  The  Hague  directly  and  demand  or  propose  arbitration.  This 
mechanism  has  not  even  been  noticed  by  the  press,^®  and  yet  it  will  be 
amply  sufficient  to  put  all  the  resources  of  arbitration  in  motion.  Pre- 
viously, where  two  states  had  a  ground  of  quarrel  they  were  obliged  to 
agree  together  to  submit  the  question  to  arbitration.  And  such  an 
agreement  between  two  governments  whose  relations  have  become 
envenomed  is  almost  impossible.  To-day  it  is  in  the  power  of  one  of 
them  to  make  its  offer  openly,  and  thus  force  the  second  state  to  accept 
or  decline  that  offer  in  presence  of  public  opinion.  It  is  a  very  great 
progress,  although  it  may  appear  almost  imperceptible,  and  henceforth 
a  state  that  sincerely  wishes  to  avoid  war  can  reply  to  its  aggressor: 
" I  appeal  to  the  judges  at  The  Hague" 

"Baron  Guillaume's  Report,  pp.  25-26,  176,  218,  219;  Le  Courtier  de  la 
Conf^ence  for  October  2,  1907;  Holls,  op.  cit.,  pp.  267-269. 

2»ln  the  New  York  Independent  for  November  21,  1907. 

•oThis  statement  is  not  quite  accurate,  for  a  commendation  of  the  Peruvian 
proposition  by  the  writer  appeared  in  the  New  York  Evening  Post  for  July  27, 
1907. 
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There  is  another  phase  of  the  matter  which  deserves  oonsideratioiL. 
The  federation  of  the  world  is  often  regarded  as  a  mere  vision  of 
poets  or  a  dream  of  philosophers.  But  it  may  be  observed  that  in 
the  Hague  Tribunal,  or  Court  of  Arbitration,  we  actually  have, 
albeit  in  rudimentary  form,  a  world  judiciary;  in  the  system  of 
periodical  Hague  conferences,  we  have  at  least  the  rude  beginningB^ 
of  a  world  legislature;  and  in  the  International  Bureau  at  The- 
Hague,  we  may  in  time  discover  the  germ  of  a   world  executive.'* 

Article  49  relates  to  the  duties  of  the  permanent  Administrative- 
Council,  which  is  composed  of  the  diplomatic  representatives  of  the 
contracting  powers  accredited  to  The  Hague.  This  Council  is- 
charged  with  the  establishment  and  organization  of  the  International 
Bureau,  which  remains  under  its  direction  and  control.  This  article- 
replaces  article  28  of  the  convention  of  1899,  of  which  it  is  almost 
an  exact  copy.  But  it  provides  that  nine  instead  of  five  members- 
shall  constitute  a  quorum.  The  duties  of  this  Council  and  Bureau* 
relate  principally  to  the  operation  of  the  Hague  Tribunal,  for  which, 
it  serves  as  a  medium  of  communicating  with  the  contracting  powers*. 

Article  29  of  the  convention  of  1899  provided  that  "  the  expenses- 
of  the  Bureau  shall  be  borne  by  the  signatoiy  powers  in  the  propor- 
tion established  for  the  International  Bureau  of  the  International 
Postal  Union."  In  view  of  the  large  number  of  new  adhering 
powers,  it  was  deemed  equitable  to  add  to  article  50  of  the  convention 
of  1907,  the  following  paragraph : 

The  expenses  charged  to  the  adhering  powers  shall  be  counted  from 
the  date  of  their  adhesion. 

Chapter  III  on  "  Arbitral  Procedure  "  consists  of  articles  51  to 
86  and  need  not  be  considered  in  great  detail.     They  correspond  ta 

•1  In  an  article  entitled  "  The  Coming  Peace  Conference  at  The  Hague,"  pub- 
lished in  the  New  York  Independent  for  September  13,  1906,  the  writer  called 
attention  to  the  importance  of  appointing  a  "  permanent  committee  to  sit  during! 
the  interim  [i.  c,  between  successive  conferences]  in  order  to  watch  over  inter- 
national interests,  to  wte  its  influence  in  behalf  of  peace  and  the  enforcement  of 
law,  and  report  upon  desirable  changes,  or  improvements  in  international  law  at 
the  meeting  of  the  following  congress  or  conference."  This  suggestion  waa 
scarcely  noticed  at  the  time. 
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:afFticles  30  to  58  of  the  convention  of  1899  and,  like  these,  are  purely 
optional. 

Article  31  of  the  convention  of  1899  provided  that  "  The  powers 
which  resort  to  arbitration  shall  sign  a  special  act  (compromis)  in 
which  the  subject  of  the  difference  shall  be  precisely  defined,  as  well 
as  the  extent  of  the  powers  of  the  arbitrators.  This  act  implies  an 
4igreement  by  each  party  to  submit  in  good  faith  to  the  award." 
This  article  was  entirely  recast  in  article  52  of  the  convention  of 
1907  and  two  new  articles  (articles  53  and  54)  added.  Article  52 
-contains  very  specific  directions  as  to  what  matters  shall  be  included 
in  the  special  agreement  (compromis).  Article  53  declares  that  the 
Permanent  Court  is  competent  to  conclude  such  an  agreement  if  the 
parties  are  in  accord  upon  this  point  It  is  equally  competent,  even 
if  the  request  be  made  by  only  one  of  them  (after  a  failure  to  come 
to  an  agreement  by  diplomatic  methods)  in  certain  cases. 

The  question  of  the  choice  of  languages  gave  rise  to  some  dis- 
•cussion  in  committee.  Article  38  of  the  convention  of  1899  au- 
•thorized  the  Hague  Tribunal  to  decide  upon  the  choice  of  languages, 
but  Germany  and  Russia  were  of  the  opinion  that  the  parties  them- 
selves should  decide  this  matter.  Article  61  was  finally  edited  to 
read: 

If  the  agreement  has  not  determined  the  languages  to  be  employed, 
the  tribunal  shall  decide. 

Article  37  of  the  convention  of  1899  left  it  to  the  absolute  dis- 
<;retion  of  the  parties  to  employ  such  agents  and  counsel  as  they 
wished.  This  freedom  seems  to  have  been  abused  by  some  of  the 
parties  in  employing  as  counsel  members  of  the  Hague  Tribunal 
itself,  thus  inviting  severe  criticism  in  some  quarters.  In  view  of 
this  danger,  the  German  amendment  to  article  62  was  adopted : 

Members  of  the  Permanent  Court  can  only  exercise  the  function  of 
agents,  counsel,  or  advocates,  in  behalf  of  the  power  which  has  named 
them  members  of  the  court.'^ 

22  A  Russian  amendment  proposed  to  prohibit  the  practice  altogether.  It  had 
the  support  of  Great  Britain  and  the  United  States.  See  Baron  Guillaume'a 
Jleport,  p.  36. 
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The  question  of  the  publicity  of  discussions  does  not  seem  to  have 
given  rise  to  any  debate.  In  1907  as  in  1899  it  was  provided  tliat 
"  they  shall  be  public  only  in  case  it  shall  be  so  decided  by  the 
Tribunal,  with  the  assent  of  the  parties  "  (art.  66).  Of  course  it  is 
expected  that  publicity  will  be  the  rule.  To  the  declaration  of  article 
61  of  the  convention  of  1899  that  '*  the  deliberations  of  the  tribunal 
shall  take  place  with  closed  doors,"  article  78  of  the  convention  of 
1907  adds,  "  amd  remain  secreV^  Every  decision  is  to  be  by  a  ma- 
jority vote.  The  provision  (in  article  51)  that  "the  refusal  of  a 
member  to  vote  shall  be  noted  in  the  official  minutes  "  was  suppressed 
in  article  78. 

The  requirement  of  article  52  that  "  the  arbitral  award  must  be 
drawn  up  in  writing  and  signed  by  each  member  of  the  tribunal," 
as  also  the  permission  granted  to  those  voting  in  the  minority  to 
state,  in  unity,  the  grounds  of  their  dissent,  were  also  suppressed  in 
article  79 ;  but  the  provision  that  "  the  arbitral  award  shall  be  made 
by  a  majority  of  votes,  and  accompanied  by  a  statement  of  the 
reasons  upon  which  it  is  based,"  was  retained. 

Articles  53  and  54  of  the  convention  of  1899  remain  unchanged 
in  that  of  1907.  Articles  80  and  81  prescribe  that  the  award  which 
is  to  settle  the  dispute  finally  and  without  appeal  shall  be  read  in 
public  in  the  presence  of  the  agents  and  counsel  of  the  litigants. 
Article  82  is  altogether  new.  It  declares  that  "  Every  difference^ 
which  may  arise  between  the  parties  concerning  the  interpretation 
and  execution  of  the  award,  in  so  far  as  not  forbidden  by  special 
agreement,  shall  be  submitted  to  the  tribunal  that  made  it." 

The  Russian  delegation  asked  for  the  total  suppression  of  article 
55  of  the  convention  of  1899,  which  lays  down  the  conditions  under 
which  the  parties  may  reserve  the  right  to  demand  a  rehearing  of 
the  case.  These  are  the  "  discovery  of  new  facts,  of  such  a  character 
as  to  exercise  a  decisive  influence  upon  the  judgment,  and  which  at 
the  time  of  the  judgment  were  unknown  to  the  tribunal  itself  and 
to  the  parties  demanding  the  rehearing."  This  condition  must  be 
established  by  a  decision  of  the  tribunal  itself. 

In  1907,  as  in  1899,  M.  de  Martens  argued  strongly  against  the 
retention  of  article  55  on  the  ground  that  an  arbitral  award  should 
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terminate,  finally  and  forever,  the  conflict  between  litigants.  -  He 
maintained  that  a  rehearing  must  necessarily  provoke  new  discus- 
sions, again  inflame  public  passion,  and  once  more  menace  the  peace 
of  the  world. 

On  the  other  hand  it  was  urged  that  the  right  to  revision  is  essen- 
tial to  liberty ;  that  the  sole  end  of  arbitration  is  not  the  termination 
of  the  dispute ;  and  that  "  nothing  is  settled  until  it  is  settled 
right."  ^^  The  result  of  the  discussion  was  an  overwhelming  vote  in 
favor  of  the  retention  of  article  55  as  article  83  of  the  convention  of 
1907. 

Article  84  reproduces  with  slight  variations  article  56  of  the  con- 
vention of  1899.  Its  first  paragraph  provides  that  "  the  arbitral 
award  is  merely  obligatory  for  the  litigant  parties."  Article  85 
(article  57  of  the  convention  of  1899)  prescribes  that  "each  party 
shall  bear  its  own  expenses  and  an  equal  part  of  the  expenses  of  the 
tribunal." 

Chapter  IV  on  "  Summary  Procedure  of  Arbitration  "  is  wholly 
new  and  consists  of  five  articles  (86-90).  These  were  based  upon 
a  project  presented  by  the  French  delegation  which  was  designed  to 
aid  in  the  solution  of  disputes  of  a  special  or  technical  character  by 
furnishing  the  parties  with  tribunals  and  a  mode  of  procedure  more 
simple,  rapid,  and  less  expensive  than  that  elaborated  in  the  previous 
chapter.    They  are  as  follows: 

Art.  S6.  With  a  view  of  facilitating  the  operation  of  arbitral  justice 
in  differences  that  permit  of  a  summary  procedure,  the  contracting 
powers  agree  upon  the  following  rules  which  shall  be  observed  in  the 
absence  of  different  stipulations,  and  under  reserve,  should  the  case  arise, 
of  the  application  of  the  provisions  of  Chapter  III  which  are  not  con- 
trary to  them. 

Art.  87.  Each  of  the  parties  at  variance  shall  name  an  arbitrator. 
The  two  arbitrators  thus  designated  shall  choose  an  lunpire.  If  they  are 
miable  to  come  to  an  agreement  upon  this  subject,  each  shall  present 
two  candidates  taken  from  the  general  list  of  members  of  the  Permanent 
Court  (none  of  them  being  nationals  of  any  of  the  states  selecting  them) 
beyond  the  members  indicated  by  each  of  the  parties  themselves.  It 
shall  be  determined  by  lot  which  of  the  candidates  thus  presented  shall 
be  the  umpire. 

M  For  the  arguments  pro  and  corif  see  the  Report  by  Baron  Guillaume,  p.  42; 
Le  Courrier  de  la  Conference  for  August  25,  1907 ;  and  Holls,  op,  cit.,  pp.  2S6-303. 
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The  umpire  shall  preside  over  the  tribunal,  which  shall  render  its 
decisions  by  a  majority  of  votes. 

Art.  88.  In  default  of  previous  agreement,  the  tribunal,  as  soon  as 
it  is  constituted,  shall  fix  the  period  within  which  the  two  parties  must 
submit  to  it  their  respective  memoires. 

Art.  89.  Each  party  shall  be  represented  before  the  tribunal  by  an 
agent  who  shall  serve  as  intermediary  between  the  tribunal  and  the 
government  thrt  has  selected  him.  "^ 

Art.  90.  The  procedure  shall  be  exclusively  in  writing.  Each  party 
shall  have,  however,  the  right  to  demand  the  presence  of  witnesses  and 
experts.  The  tribunal,  on  its  side,  shall  have  the  power  of  requiring 
oral  explanations  from  the  agents  of  the  two  parties,  as  also  from  the 
experts  and  the  witnesses  whose  presence  it  considers  useful. 

Seven  articles  (91  to  97,  inclusive)  of  "  Final  Provisions  "  re- 
place the  four  articles  (58  to  61)  of  "  Greneral  Provisions"  of  the 
convention  of  1899.  They  include  the  customary  provisions  relat- 
ing to  the  date,  place,  and  mode  of  ratification ;  the  means  by  which 
nonsignatory  or  nonadhering  powers  may  become  parties  to  the 
convention;  and  the  conditions  under  which  withdrawals  may  take 
place. 

The  convention  for  the  peaceful  adjustment  of  international 
differences,  accompanied  by  a  voluminous  report  drawn  up  by  Baron 
Guillaurae  of  Belgium,  was  submitted  to  the  conference  at  its  ninth 
plenary  session  on  October  17,  1907,  and  adopted  unanimously. 
There  were,  however,  more  or  less  important  reserves  on  the  part 
of  Brazil,  Greece,  Japan,  Switzerland,  Turkey,  and  the  United 
States.^* 

The  reserve  of  the  United  States  related  to  the  Monroe  Doctrine 
and  was  made  with  reference  to  article  48 : 

Nothing  contained  in  this  convention  shall  be  so  construed  as  to 
require  the  United  States  of  America  to  depart  from  its  traditional  policy 
of  not  entering  upon,  interfering  with,  or  entangling  itself  in  the  political 
questions  or  internal  administration  of  any  foreign  State.  It  is  equally 
understood  that  nothing  contained  in  the  said  convention  shall  be  so 
construed  as  to  imply  the  relinquishment,  by  the  United  States  of 
America,  of  its  traditional  attitude  toward  purely  American  questions. 

On  the  whole,  the  convention  of  1907  must  be  pronounced  some- 
what disappointing  even  to  many  advocates  of  peace  and  arbitration 

8*  Le  Courricr  de  la  Conf^ience  for  October  17,  1907. 
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"who  do  not  belong  to  the  ^^  militant "  school  of  pacificists.  Aside 
^rom  its  failure  to  agree  upon  a  plan  for  obligatory  arbitration  or 
to  adopt  the  American  scheme  for  a  real  permanent  high  court  of 
abritral  justice  or  supreme  court  of  the  nations,  it  is  to  be  regretted 
that  the  Second  Hague  Peace  Conferenoe  did  not  see  its  way  clear 
to  recommend  that  third  powers  suggest  recourse  to  commissions  of 
inquiry  in  all  cases  of  serious  controversy  regarding  facts,  that  they 
did  not  make  the  use  of  such  commissions  obligatory,  at  least  in 
certain  cases,  and  give  them  the  right  to  fix  responsibility  and  appor- 
tion blame  as  well  as  to  elucidate  facts.  It  is  also  a  matter  for 
regret  that  the  functions  of  the  Administrative  Council  and  Inter- 
national Bureau  at  The  Hague  were  not  enlarged  to  enable  them  to 
exert  a  more  powerful  influence  in  behalf  of  peace  and  the  enforce- 
ment of  law;  and  that  the  employment  of  members  of  the  Hague 
Tribunal  as  agents  or  counsel  was  not  absolutely  prohibited. 

On  the  other  hand,  some  excellent  results  were  obtained.  Commis- 
sions of  inquiry  were  provided  with  a  form  of  organization  and  rules 
of  procedure  which,  although  purely  optional,  seem  sufficiently  de- 
tailed and  adequate  for  their  purpose.  The  rules  of  procedure  sug- 
gested for  the  use  of  the  Hague  Tribunal  were  considerably  enlarged 
and  strengthened,  and  the  functions  of  that  body  somewhat  increased. 
Special  tribunals  with  a  more  summary  mode  of  procedure  were 
devised  for  the  settlement  of  disputes  of  a  special  or  technical  char- 
acter. Most  important  of  all,  governments  desiring  arbitration  of 
a  given  dispute  are  authorized  by  article  48  to  appeal  directly  to  the 
International  Bureau  at  The  Hague,  which  must  immediately  com- 
municate this  fact  to  the  other  power. 

Surely  these  are  important  steps  in  advance  and,  taken  collectively, 
constitute  no  small  service  to  the  cause  of  peace  and  arbitration. 

A^ios.  S.  Hesshet. 


CONVENTION  RELATIVE  TO  THE  OPENING  OF 

HOSTILITIES  1 

Article  I. 

The  contracting  powers  agree  that  hostilities  between  them  should  not 
begin  without  a  previous  unequivocal  notice,  which  shall  be  either  in  the 
form  of  a  declaration  of  war  with  reasons  therefor,  or  of  an  ultimatum 
with  a  conditional  declaration  of  war. 

Article  II. 

A  state  of  war  shall  be  made  known  without  delay  to  the  neutral 
powers,  and  shall  not  be  eflfective  with  regard  to  them  until  they  receive 
a  notice,  which  may  be  given  even  by  telegraph.  However,  the  neutral 
powers  cannot  use  the  lack  of  a  notice  as  a  pretext  if  it  should  be  proven 
beyond  doubt  that  they  really  knew  of  the  state  of  war. 

The  convention  as  drawn  up  is  substantially  the  same  as  the  prop- 
osition submitted  by  the  French  delegation  —  and  that  proposition 
follows  in  the  main  the  text  adopted  by  the  Institute  de  Droit  Inter- 
national at  its  meeting  at  Ghent  (September,  1906),  when  the  whole 
subject  was  carefully  discussed.^ 

From  the  earliest  times  and  in  all  stages  of  civilization  we  find 
the  custom  of  declaring  war  before  commencing  hostilities.  Certain 
primitive  tribes  which  were  in  a  constant  state  of  feud  may  be  said 
to  have  lived  in  a  continual  state  of  war,  but  when  a  more  stable 
condition  was  reached  where  peaceable  conditions  were  maintained 
the  sentiment  was  also  developed  that  hostilities  ought  not  to  be 
commenced  without  previous  warning.  In  fact,  witliout  such  a  senti- 
ment peace  between  two  contiguous  and  jealous  communities  could 
not  have  lasted  any  length  of  time.  The  explanation  which  satisfied 
the  minds  of  the  chiefs  may  have  been  that  any  breach  of  peace  in 
which  the  adversary  was  taken  by  surprise  would  be  a  sacrilegious 
violation  of  an  oath;  for  peace  was  based  on  oaths  sworn  to  the 

1  For  the  full  text  of  the  Convention  with  translation,  see  Supplement. 
2Annuair6  De  rinstitute  de  Droit  International,  session  de  Gand  1906. 
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gods.  The  real  reason,  however,  which  gave  rise  to  such  a  custom 
must  have  been  the  social  necessity  of  some  security  in  the  re- 
lations between  different  communities  and  until  such  a  custom  had 
developed  there  would  be  no  security  from  sudden  attack,  to  guard 
against  which  the  greater  part  of  the  communities'  productive  energy 
would  be  turned  toward  armament  and  guard  duty.  It  is  not 
unlikely  that  the  reason  may  go  still  deeper.  Sir  Henry  Maine,  in 
seeking  an  explanation  for  the  prohibition  against  the  poisoning  of 
sources,  recognized  as  a  rule  of  war  from  the  dawn  of  history, 
thinks  that  perhaps  the  explanation  is  to  be  found  in  the  feeling 
that  a  contest  should  be  decided  by  the  victory  of  the  stronger  in  a 
fair  fight.^  If  we  carry  further  his  suggestion,  might  we  not  be  led 
to  the  conclusion  that  primitive  society,  depending,  as  it  did,  so  much 
upon  the  fighting  strength  of  the  individual,  would  unconsciously 
tend  to  give  its  combined  support  to  foster  those  conditions  which 
should  be  most  conducive  to  the  survival  and  predominance  of  those 
most  skilled  in  arms  ?  If  this  be  true  no  condition  would  meet  with 
greater  favor  than  the  requirements  of  a  fair  fight  and  the  avoid- 
ance of  all  taking  by  surprise.  Another  powerful  motive  for  requir- 
ing a  fair  fight  may  have  been  to  avoid  the  family  feuds  which 
would  result  from  a  death  caused  by  a  treacherous  attack.  The  com- 
mon recognition  of  the  right  of  the  stronger  to  predominate  and  de- 
stroy his  opponent  would  in  the  case  of  killing  in  a  fair  fight  obviate, 
in  a  great  measure,  the  resentment  which  would  follow  a  treacherous 
attack.  Analogy  would  speedily  make  this  principle  one  of  the  rules 
of  intertribal  intercourse,  and  any  tribe  which  violated  this  prin- 
ciple would  rouse  its  opponents  to  that  frenzy  of  indignation  which 
is  the  strongest  guardian  of  all  rules  of  law.  If  the  force  bom  of 
this  frenzy  were  sufficient  to.  overcome  the  tribe  which  had  trans- 
gressed the  rule,  annihilation  would  probably  be  the  penalty,  and 
any  tendency  to  repetition  and  the  engendering  of  such  a  practice  by 
that  tribe  would  have  disappeared;  at  the  same  time  the  example 

s  International  Law,  2d  ed.,  1804,  p.  135,  "  or  it  may  have  been  the  idea  that 
poisoning  was  not  fair  fighting  —  and  this  shows  itself  as  a  very  strong  feeling 
in  very  ancient  days  —  that  on  the  whole  each  combatant  ought  to  have  the 
means  of  employing  his  skill  in  resistance." 
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would  long  act  as  a  lesson  to  deter  others.  It  is  equally  true  that 
only  the  weaker  tribes  would  hava  been  tempted  to  transgress  the 
rule,  and  from  that  very  fact  the  chances  in  favor  of  the  annihila- 
tion of  the  transgressor  would  be  the  greater. 

All  through  the  Middle  Ages  chivalry,  itself  the  expression  of 
the  needs  of  the  age,  strengthened  the  influence  of  the  principle  of 
a  fair  fight,  which  of  course  has  for  its  very  foundation  the  idea 
of  shunning  all  taking  by  surprise,  but  with  the  advances  in  civili- 
zation the  brain  power  of  the  general  and  statesmen  began  to  be 
more  highly  considered  than  the  physical  prowess  of  a  Richard 
Coeur  de  Lion,  and  it  quickly  came  to  be  felt  that  the  organization 
of  the  state  was  fully  as  important  as  the  physical  strength  of  its 
citizens  or  the  mere  numbers  of  its  armies.  Improved  weapons  and 
gunpowder  came  to  lessen  still  more  the  value  of  the  fighting  strength 
of  the  individual.  All  this  has  shaken  to  the  very  foundation  that 
oldest  of  principles  —  that  the  strong  man  should  have  his  way  over 
the  weaker.  Public  opinion  began  to  recognize  the  necessity  for  the 
precedence  of  the  thinker  over  the  mere  fighter.  This  was  one  of 
the  causes  for  putting  down  duelling,  which  was  no  longer  useful 
as  a  means  of  bringing  to  light  leaders  of  physical  prowess  of  which 
a  former  age  had  stood  so  much  in  need.  Duels  were  likely  now 
to  destroy  the  most  useful  men.  Examinations  and  degrees  had 
begun  to  replace  the  wager  of  battle  or  the  drinking  bout.  Other 
causes  which  contributed  to  do  away  with  formal  declarations  of 
war  were  the  reasons  for  entering  into  such  wars.  The  royal  mar- 
riages of  Europe  gave  rise  to  many  complications  respecting  the 
rival  claims  to  territory  —  nothing  more  natural  in  such  cases  than 
for  one  of  the  claimants  to  invade  the  territory,  and  war  would  result 
without  a  declaration.  Again,  hate,  due  to  religious  differences, 
undoubtedly  weakened  the  feeling  of  the  existence  of  any  set  of  rules 
common  to  Catholic  and  Protestant;  but  strongest  of  all  must  have 
been  the  growing  feeling  that  the  state  must  secure  its  victories  at 
the  least  cost 

The  constant  fear  of  attack  which  accompanies  the  doing  away 
with  a  declaration  of  war  was  no  longer  so  destructive  to  the  inter- 
ests of  society.     In  the  case  of  great  states  with  standing  armies 
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and  fortified  frontiers  readiness  for  attack  became  the  normal  con- 
dition. The  power  to  strike  quickly  and  surely  and  the  judgment 
of  when  to  do  so  were  the  means  at  the  disposal  of  the  highly  or- 
ganized and  powerful  states.  And  among  the  powerful  and  warlike 
states  which  have  in  the  past  developed  the  rules  of  war  there  was, 
during  a  certain  period,  no  desire  to  return  to  the  old  rule,  necessi- 
tating a  declaration.  Within  the  shelter  of  the  state's  fortified 
frontiers  citizens  pursued  their  ordinary  occupations,  leaving  to 
their  government  questions  of  war  and  foreign  policy,  but  as  soon 
as  the  rivalry  of  the  great  states  began  to  change  from  military  to 
commercial ;  as  soon  as  the  importance  of  striking  first  had  become 
so  magnified  that  a  small  military  state  of  secondary  importance 
could  vanquish  a  more  powerful  state  taken  unawares;  as  soon  as 
the  progressive  states  found  themselves  utterly  exhausted  after  the 
completion  of  even  a  successful  war,  the  sentiment  turned  in  favor 
^>i  a  declaration  previous  to  the  commencement  of  hostilities.  The 
extent  to  which  this  sentiment  is  entertained,  at  the  present  day, 
varies  from  state  to  state.  Those  which  have  large  fleets  and  stand- 
ing armies  ever  ready  to  strike  wish  to  retain  this  advantage,  but 
yet  they  do  not  wish  another  state  to  commence  war  suddenly  from 
the  fear  that  it  is  itself  about  to  be  attacked.  Hence  it  is  that  all 
agree  that  a  declaration  must  be  given. 

During  the  discussion  at  The  Hague  some  powers  wished  to  fix 
an  interval  before  which  hostilities  could  not  begin,  and  General 
den  Beer  Poortugael  argued  that  it  was  strange  to  have  no  interval 
before  passing  from  peace  to  war,  when  it  was  necessary  to  fix  one 
in  the  less  momentous  renewal  of  hostilities  after  an  armistice.^  The 
cases  are  not  parallel.  At  the  moment  of  drawing  up  an  armistice, 
it  generally  happens  that  neither  side  looks  to  gain  any  advantage 
from  a  sudden  attack ;  also  if  no  delay  were  given  before  the  renewal 
of  hostilities  there  could  be  no  surprise,  because  each  side  would 
rest  upon  its  arms.  A  stronger  argument  advanced  by  General  den 
Beer,  as  well  as  others,  is  the  desirability  of  doing  away  with  the 
additional  military  burden  on  the  powers,  made  necessary  by  being 

constantly  on  a  war  footing  and  ready  to  mobilize  instantly.     Here, 

• 
4  Second  commission;  second  subcommission ;  third  session,  July  12. 
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as  Mr.  Renault  says,  in  his  truly  remarkable  report,  is  a  practical 
opportunity  of  lessening  the  burdens  of  armament,  but,  he  adds, 
the  time  is  not  yet  ripe  for  such  an  advance. 

Every  coimtry  will,  then,  in  making  a  declaration  of  war,  fix  the 
interval,  if  any,  which  it  shall  deem  best  suited  to  its  interests ;  but 
we  must  remember  that  public  opinion  has  never  given  up  those  old 
ideas  of  the  fair  man-to-man  fight,  and  the  country  which  gives  so 
short  an  interval  as  to  take  its  adversary  by  surprise  will,  to  its 
regret,  find  itself  condemned  the  world  over.  The  fear  of  becoming 
a  steilch  in  the  nostrils  of  the  nations  will  act  as  an  incentive  to 
make  every  government  declaring  war  fix  a  fair  interval. 

Although  the  convention  does  not  provide  for  an  interval,  it  does 
stipulate  that  the  declaration  of  war  must  give  the  reason  necessi- 
tating a  resort  to  arms.    As  Mr.  Renault  says : 

Governments  ought  not  to  employ  such  an  extreme  measure  as  a  reeort 
to  arms  without  giving  the  reasons.  Everyone,  whether  citizen  of  the 
countries  about  to  become  belligerents  or  of  neutral  powers,  should  know 
why  there  is  to  be  a  war  in  order  to  judge  of  the  conduct  of  the  two 
adversaries.  This  does  not  mean  that  we  are  to  cherish  the  illusion  that 
the  real  reasons  for  a  war  will  always  be  given;  but  the  difficulty  of 
formulating  reasons,  the  finding  it  necessary  to  give  those  which  are 
without  foundation  or  out  of  proportion  to  the  gravity  of  war  itself  — 
all  this  will  have  the  effect  of  attracting  the  attention  of  neutral  states 
and  of  enlightening  public  opinion. 

Tlie  first  article  of  the  convention  offers  an  alternative  form  of 
declaration  in  the  ultimatum  which  has  the  added  advantage  of 
fixing  an  inter\'al,  the  reason  for  the  war  being  made  manifest  in 
the  refusal  to  comply  with  the  conditions  laid  down.  However, 
here  again  the  demands  contained  in  the  ultimatum  may  have  no 
real  connection  with  the  real  cause  in  dispute.  At  the  present  time 
an  ultimatum  which  demanded  the  performance  of  a  particular 
act  on  the  part  of  the  adversary'  would  be  most  likely  to  lead  to  war. 
So  generally  is  this  realized  that  the  reasons  for  making  the  ulti- 
matum would  most  probably  be  looked  to  rather  than  the  demand 
it  contained.  Nevertheless,  a  state  wishing  to  avoid  giving  its 
reasons  for  declaring  war  may  prefer  to  give  out  an  ultimatum 
containing  some  demand  cx>mpliance  with  which  it  does  not  expect. 
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The  Chinese  military  delegate  was  desirous  of  obtaining  a  defini- 
tion of  what  constitutes  war,  his  country  having  been  upon  several 
occasions  in  the  past  the  object  of  military  expeditions  carried 
on  by  powers  who  maintained  that  they  were  not  at  war.  Further, 
he  asked  if  a  declaration  of  war  might  be  considered  by  the  state 
against  which  it  was  directed  as  an  unilateral  act  without  effect^ 

No  one  replied  to  those  embarrassing  questions.  Governments 
are  not  loath  to  have  the  definition  of  what  constitutes  war  shrouded 
in  mystery ;  for  in  the  greater  number  of  states  possessing  a  parlia- 
mentary form  of  government  the  deciding  to  make  war  is  hedged 
about  with  formalities  and  special  constitutional  requirements,  and 
governments  have  in  the  past  and  are  likely  in  the  future  to  find 
it  convenient  for  reasons  of  domestic  and  foreign  policy  to  resort 
to  measures  of  war  while  maintaining  that  no  war  exists.  But  even 
were  the  powers  desirous  of  defining  war,  the  task  would  be  most 
difficult,  because  it  would  have  to  be  decided  whether  a  pacific 
blockade  was  a  measure  of  war  and  at  just  what  point  to  draw  the 
line  separating  reprisals  from  war. 

However,  China  may  rest  assured  that  the  country  which  declares 
war,  even  though  it  meet  with  no  response,  may  apply  to  the  country 
against  which  the  declaration  is  addressed  all  the  condition  of  regu- 
lar warfare,  and  may  avail  itself  of  any  or  all  of  the  effects,  such 
as  abrogation  of  political  treaties,  etc.,  which  are  among  the  con- 
sequences of  a  state  of  war. 

During  the  discussion  the  delegates  of  certain  countries  ®  feared 
that  an  international  convention  respecting  the  declaration  of  war 
might  be  contrary  to  their  constitutional  provisions,  but  it  was 
explained  to  the  satisfaction  of  all  that  the  proposed  convention  in 
no  way  affected  the  deciding  for  or  against  the  entering  into  a  war, 
but  after  the  constitutionally  competent  body  had  in  accordance 
with  the  constitutional  provisions  decided  upon  war  it  was  for  the 
executive  or  organ  of  the  government  charged  with  the  conduct  of 
its  foreign  affairs  to  declare  the  war.     The  convention  only  relates 

■Second  commission;  second  subcommission ;  third  session,  July  12   (remarks 
of  Colonel  Tinge). 
•  Second  commission;  second  subcommission;  third  session,  July  12. 
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to  this  declaring  of  the  war  and  not  to  deciding  that  it  shall  be 
declared. 

In  the  case  of  the  United  States,  there  might  be  a  question  as  to 
whether  a  declaration  of  war  by  Congress  in  accordance  with  the 
provision  of  the  Constitution  was  not  a  declaration  from  an  inter- 
national point  of  view;  .the  transmission  by  the  President  of  the 
declaration  made  by  Congress  to  the  adverse  state  being  merely 
perfunctory.  In  the  present  state  of  confusion  as  to  the  extent  to 
which  provisions  and  organs  of  the  Constitution  are  to  be  recognized 
internationally,  it  would  be  impossible  to  reach  any  definite  con- 
clusion. But  as  the  President  is  Commander-in-Chief  of  the  armed 
forces  and  no  attack  can  be  made  until  he  gives  the  order,  he  cer- 
tainly has  the  effective  power  of  making  the  war;  hence  it  would 
seem  natural  for  him  to  have  the  power  of  declaring  it,  for  were  he 
to  say  he  would  not  commence  an  attack  before  a  certain  date 
there  would  seem  to  be  no  constitutional  objection,  and  practically 
war  would  begin  at  that  date,  though  the  Federal  courts  might  con- 
sider abrogation  of  treaties  and  other  effects  of  war  to  date  from  the 
declaration  by  Congress. 

When  one  state  declares  war  against  another,  giving  an  inter\^al 
before  the  opening  of  hostilities,  it  goes  without  saying  that  the  state 
against  which  war  is  declared  may  in  turn  declare  war  at  once,  or 
it  may  allow  a  shorter  interval  before  the  commencing  of  hostilities. 
But  what  if  it  make  no  rejoinder  —  may  it  begin  hostilities  at  the 
expiration  of  the  interval?  Yes,  because  if  attacked  it  would  cer- 
tainly defend  itself,  and  the  measures  of  defense  necessary  to  its 
security  must  in  some  instances  go  to  the  extent  of  attacking  the 
declaring  jstate. 

The  second  article  of  the  convention,  relative  to  the  opening  of 
hostilities,  treats  of  the  notification  of  the  state  of  war  to  neutral 
powers  and  provides  that  they  are  not  to  be  held  responsible  for  the 
observance  of  neutrality  until  the  receipt  of  such  notioe,  or  unless 
it  be  proven  beyond  a  doubt  that  they  did  actually  know  of  the  exist- 
ence of  the  war. 

The  Belgian  delegation  had  proposed  to  fix  an  interval  of  forty- 
eight  hours  after  receipt  of  the  notification  before  the  expiration  of 
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which  period  the  notification  should  not  affect  neutral  powers.^  The  . 
intention  was  to  give  neutral  states  the  necessary  time  to  take  meas- 
ures for  complying  with  the  requirements  of  neutrality,  but  as  this 
provision  would  seem  to  authorize  violations  of  neutrality  before 
the  expiration  of  the  interval,  and  as,  furthermore,  the  interval  re- 
quired by  one  state  would  differ  from  that  indispensable  to  another, 
it  was  thought  best  not  to  fix  any.  It  remains,  as  formerly,  entirely 
a  question  of  fact  as  to  whether  the  neutral,  after  learning  of  the 
existence  of  the  war,  did  or  did  not  maintain  an  attitude  of  strict 
neutrality  and  use  due  diligence  in  its  enforcement. 

And  so  humanity,  developing  in  a  spiral,  has  come  again  to 
require  a  declaration  of  war  previous  to  the  commencing  of  hos- 
tilities. We  must  not  forget  that  this  convention  accepted  by  the 
plenipotentiaries  of  all  the  powers  at  The  Hague  modifies  the  law 
which  existed  previously,  and  that  is  a  real  piece  of  international 
legislation;  it  is  drawn  in  the  form  of  a  convention,  which  can  be 
denounced  by  giving  a  year's  notice,  yet  there  can  be  no  doubt  that 
it  is  intended  to  endure  as  long  as  war  shall  be. 

Ellbey  C.  Stowell. 


HISTORICAL    extracts    SHOWING    WHEN    HOSTILITIES    BEGAN    WITHOUT 

DECLARATIONS  OF  WAR.® 

The  year  1700  opened  with  profound  peace,  yet  on  March  12,  without 
public  declaration  of  war,  40,000  Saxons  under  General  Fleming  swept 
down  before  Riga,  then  belonging  to  Sweden. 

In  the  month  of  December,  1700,  French  troops  arrived  by  night  and 
took  possession  of  the  strongest  places  in  Spanish  Flanders. 

On  July  28,  1701,  Marshal  Catinat,  with  a  French  corps  d'arm^e,  took 
possession  of  the  Alpine  passes  and  descended  into  Lombardy. 

During  the  early  part  of  the  winter  of  1701,  Prince  Eugene  seized, 
without  declaration  of  war,  Canneto  and  other  places  in  the  territories 
of  Guastalla,  Parma,  and  Modena. 

Throughout  1701  a  naval  war  was  carried  on  by  England  and  Holland 
against  France,  but  a  formal  declaration  of  war  was  not  declared  for 
several  months  after  hostilities  had  been  carried  on. 

T  Belgian  Amendment  to  the  French  proposition ;  annexe  3a,  second  commission ; 
second  subcommission. 
•  House  Report  754,  p.  9,  52d  Congress,  Ist  session. 
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In  1708  the  Pope  of  Borne  attacked  by  sarprise  a  body  of  German 
imperial  troops  and  ordered  them  cut  to  pieces  with  great  barbarity; 
also. 

In  1708,  the  English  fleet  suddenly  appeared  at  Cirita  Vecchia  and  by 
tftirprise  dictated  terms  to  the  Pope. 

In  1714  the  Turks,  by  sudden  invasion,  seized  from  Venice  the  Morea 
without  declaration  of  war. 

In  1715  England  in  peace  seized  Swedish  provinces. 

In  August,  1717,  during  peace,  a  fleet  of  war  vessels  carrying  9,000 
men  left  Barcelona  secretly  for  Sardinia.  Cagliari,  the  capital,  was 
surrendered  to  the  Spaniards. 

In  1719  Spain  secretly  prepared  an  expedition  and  seized  Messina  and 
the  greater  part  of  Sicily. 

The  first  case  in  the  eighteenth  century  when  declaration  preceded 
war  was  in  1719,  when  France  and  England  joined  in  war  against  Spain. 

In  1726,  without  declaration  of  war,  a  British  squadron  under 
Admiral  Hosin  was  sent  to  the  West  Indies  and  blockaded  Porte  Bello. 

In  1727  Spain,  at  peace  with  England,  laid  siege  to  Gibraltar  from 
February  11  to  November  23. 

In  1733  Russia  invaded  Poland  without  a  declaration  of  war. 

In  1739  reprisals  preceded  war  between  Spain  and  England.  War 
was  declared  by  England  October,  1739. 

1740,  the  first  Silesian  war. 

1741,  naval  fights  between  France  and  England  without  declaration 
of  war. 

In  1742,  without  declaration  of  war,  Naples,  by  action  of  an  English 
admiral,  forced  to  become  neutral. 

On  June  27,  1743,  the  battle  of  Dettingen  was  fought,  at  which  time 
no  declaration  of  war  had  been  made,  nor  was  it  made  until  March  20, 
1744,  when  France  declared  war  against  England. 

On  August  9,  1744,  Saxony  and  Bohemia  were  invaded  by  Frederick 
without  declaration  of  war. 

In  1747  sudden  invasion  of  Holland  by  the  French,  in  which  the 
French  secured  all  the  advantages  of  sudden  attack. 

In  1754  France  and  England  put  forth  hostile  claims  in  America 
without  declaration  of  war  or  notice.  Fightins:  commenced  between 
English  and  Vir^nia  troops  on  the  one  hand  and  French  on  the  other. 

On  May  17,  1756,  England  declared  war  on  France. 

In  Aufi^flt,  1756,  Frederick  the  Great  suddenly  invaded  Saxony  with 
75,000  men.  He  did  not  publish  a  declaration  until  after  crossing  the 
frontier. 

In  1750  the  Dutch  commenced  hostilities  in  India  against  the  English 
without  proclamation  of  war. 

In  June,  1770,  1.700  Spanish  soldiers  and  mariners,  with  ^ve  frigates 
and  a  train  of  artillery  and  ordnance  stores,  arrived  at  Port  Egmont, 
when  only  two  sloops  of  war  and  a  miserable  blockhouse  with  four  guns 
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constituted  all  the  means  of  defense.      Articles  of  capitulation  were 
immediately  concluded. 

In  1777  Austrian  troops  numbering  many  thousands  entered  lower 
Bavaria  and  seized  every  important  place,  no  declaration  of  war  having 
been  previously  declared. 

On  February  6,  1778,  France  signed  secretly  a  treaty  with  Franklin, 
engaging  to  give  assistance  to  the  American  colonies.  France  did  not 
then  declare  war  upon  England. 

In  1779  Spain  joined  France  in  a  war  against  England. 

On  April  21,  1784,  Austria  sent  a  detachment  of  troops  into  Dutch 
territories  and  took  possession  of  Fort  Lillo. 

On  December  20,  1787,  before  the  declaration  of  war  was  issued, 
Austria  sent  six  regiments  into  Turkey  for  the  purpose  of  surprising  the 
Turkish  fortress  Belgrade.  Declaration  of  war  was  not  declared  until 
July  10,  1788. 

In  July,  1789,  a  Spanish  frigate  of  twenty-six  guns  captured  two 
English  vessels  and  seized  a  settlement. 

On  April  20,  1792,  France  declared  war  against  the  Empire  of 
Germany. 

On  September  28,  1792,  the  French  Republic  surprised  Nice,  Montal- 
bon,  and  Ville  Franche,  in  the  Kingdom  of  Sardinia,  during  peace. 

In  the  same  year,  without  declaration  of  war,  the  French  Republic 
ordered  invasion  of  neutral  Switzerland. 

On  July  1,  1793,  France  declared  war  upon  England,  Spain,  and  the 
Netherlands. 

In  1795  England  seized  Dutch  colonies,  capturing  the  island  of 
Ceylon  without  fighting,  no  declaration  of  war  having  previously  been 
made. 

In  1796  the  French  Republican  army,  without  declaration  of  war, 
seized  forts  and  territories  of  the  States  of  the  Church,  Naples,  Tuscany, 
Parma,  Modena,  etc. 

On  January  28,  1798,  France  suddenly  invaded  Switzerland.  Naples 
moved  against  France,  and  France  took  possession  of  Navarra,  Suza, 
and  Coni.     No  declaration  of  war  was  made  in  any  instance. 

On  September  5,  1800,  Russia  seized  two  British  ships  in  Russian 
ports  and  sent  their  crews  prisoners  into  the  interior  without  declaration 
of  war. 

On  July  14,  1801,  reprisals  were  ordered  by  the  English  Cabinet.  All 
Swedish,  Danish,  and  Russian  vessels  in  English  ports  were  seized 
and  a  large  English  fleet  under  Sir  Hyde  Parker  was  dispatched  to  the 
Baltic,  although  there  was  no  declaration  of  war. 

On  March  20  the  Swedish  inland  steamer  Bartholomew,  wholly  unpre- 
pared for  any  defense,  surrendered  at  the  first  summons  to  a  force  of 
three  regiments  of  foot  and  a  detachment  of  artillery  under  Lieutenant- 
Gfeneral  Trigge  and  a  squadron  under  Rear-Admiral  Duckworth. 

In  1802  Napoleon  sent  a  force  of  20,000  men  into  friendly  Switzer- 
land and  seized  by  surprises  Soleure,  Zurich,  and  Berne. 


60  THE   AMEBICAN    JOURNAL    OF    INTEBNATIONAL    LAW 

On  November  23,  1806,  the  Bussian  army,  during  negotiation  and 
after  full  concessions,  suddenly  invaded  Moldavia  and  seized  Chotsim, 
Bender,  and  Jassi. 

In  1806  England  sent  an  expedition  against  Curagao;  her  fleet  sud- 
denly entered  the  harbor,  and  Fort  Amsterdam  was  assaulted  and 
captured. 

On  March  6,  1807,  England  sent  an  expedition,  during  negotiations, 
into  Egypt,  and  on  the  21st  of  March  the  governor  of  Alexandria 
accepted  terms  of  capitulation. 

In  1807  the  English  man-of-war  Leopard,  fifty-two  guns,  demanded 
of  the  Chesapeake,  an  American  frigate  cruising  oflf  Virginia,  the 
requisition  of  some  English  deserters  on  board  the  Chesapeake,  The 
American  captain  denied  the  right  of  search,  whereupon  the  Leopard 
fired  a  broadside,  killing  and  wounding  several  Americans  in  time  of 
peace. 

In  1812  Napoleon,  by  sudden  attack  on  troops  of  Kowno,  declared  war 
with  Russia. 

On  Jime  18,  1812,  the  United  States  declared  war  against  Great 
Britain.  During  the  month  of  April  previous,  however,  a  general 
embargo  was  laid  by  Congress  upon  all  vessels  in  the  harbors  of  the 
United  States  for  seventy  days. 

In  1815  Murat,  King  of  Naples,  attacked  Austria  without  notice. 

In  1816  Portugal  invaded  the  Spanish  possessions  on  the  River  Plate 
without  explanation  or  previous  declaration. 

In  1818  the  United  States,  during  peace  with  Spain,  seized  Pensacola 
and  St.  Marks. 

In  1821  the  United  States  seized  a  French  ship  during  time  of  peace. 

In  1826  the  King  of  Spain  carried  on  hostilities  against  Portugal 
with  willful  falsehood  without  declaring  war,  but  professing  friendship. 

During  the  same  year  England,  without  declaration  of  war  on  Spain, 
dispatched  troops  to  fight  the  Spaniards. 

In  1827  the  Turkish  fleet  was  destroyed  by  Russia,  England,  and 
France  without  warning  of  war. 

In  1828  the  Russo-Turkish  war  occurred.  Hostilities  on  both  sides 
preceded  declaration  of  war. 

In  the  same  year  France  sent  an  expedition  against  the  Turks  in 
Greece  and  captured  five  fortresses. 

In  1831,  without  declaration  of  war,  Russia  fired  into,  sank,  and  cap- 
tured Greek  ships  and  joined  in  a  formal  attack  upon  Poros. 

During  this  same  year  a  French  admiral  carried  off  the  whole  Portu- 
guese fleet  and  converted  reprisals  into  war.  And  the  King  of  Holland 
pressed  his  troops  into  Belgium  and  in  nine  days  crushed  the  Belgian 
forces. 

On  February  22,  1832,  France  sent  a  squadron  with  troops  and 
captured  Ancona  by  sudden  surprise  during  absolute  peace  between 
France  and  Rome. 
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In  1834  the  Spanish  army,  without  notice,  crossed  the  Portuguese 
frontier  and,  by  a  forced  march,  surprised  and  defeated  the  force  under 
Don  Carlos. 

In  1835  the  inhabitants  of  Texas  raised  the  standard  of  revolt  against 
the  Mexican  Government,  and  declared  themselves  independent. 

During  the  year  1838,  an  invasion  of  Canada  took  place  under  circum- 
stances described  in  the  United  States  Congress  as  such  ^^that  the 
people  were  at  war  while  their  Governments  were  at  peace." 

On  the  17th  of  April,  1840,  the  British  ships  of  war  in  the  vicinity  of 
Naples  commenced  hostilities  and  captured  a  number  of  Neapolitan 
vessels,  and  an  embargo  was  laid  on  all  ports  of  Malta  that  bore  the 
Sicilian  flag. 

In  1844  hostilities  by  France  against  Morocco  commenced  by  Prince 
de  Joinville  on  not  receiving  a  satisfactory  answer  to  an  ultimatum. 

On  May  13,  1846,  the  Congress  of  the  United  States  passed  a  resolu- 
tion that,  by  virtue  of  the  constitutional  authority  vested  in  them, 
declared  that  a  state  of  war  existed  between  the  Republic  of  Mexico  and 
the  United  States.  The  President  in  his  message  recited  many  and 
various  acts  of  hostilities  prior  to  any  declaration  of  war. 

In  1847  a  revolutionary  junta  had  been  established  in  Portugal  and 
was  carrying  on  a  war  against  the  Queen.  The  war  having  dragged  on 
for  some  time,  England,  France,  and  Spain  agreed  to  interfere,  but  no 
declaration  of  war  was  made. 

In  1848  the  Italian  insurrectionary  war  broke  out ;  the  King  of  Pied- 
mont at  once  joined  his  armies  to  those  of  the  Italians,  and  the  war, 
from  its  nature,  was  carried  on  without  any  formal  notice. 

On  April  25,  1849,  the  French  General  Oudinot  entered  citadel 
Civita  Vecchia.  The  Roman  Assembly  protested  in  the  name  of  God 
and  the  people  against  this  unexpected  invasion.  A  short  time  after 
there  followed  the  siege  and  capture  of  Rome. 

In  1850  and  1851  the  United  States  waged  the  "  unofficial "  war 
against  Cuba. 

In  1853  and  1854  the  Crimean  war  was  waged.  Hostilities  preceded 
war  as  follows:  The  Russian  Government  seized  the  Danubian  princi- 
palities. 

On  May  31  the  order  for  the  passage  of  the  Pruth  was  passed. 

On  June  2,  before  it  was  known  in  London,  orders  were  sent  to 
English  and  French  admirals  to  move  up  the  Besike  Bay. 

On  October  22  the  Engflish  and  French  fleet,  under  orders  from 
London  and  Paris,  entered  the  Dardanelles  in  express  breach  of  treaty 
of  1841. 

On  October  23  Turkey  declared  war  upon  Russia  and  crossed  the 
Danube  to  expel  the  Russians. 

In  1859  France  and  Italy  against  Austria.  The  Austrian  Govern- 
ment alleged  that  the  actual  commencement  of  this  war  was  on  both 
sides  (as  between  France  and  Austria)  declared  to  be  due  to  prior 
hostile  acts,  not  words. 
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On  May  5,  1860,  Garibaldi  sailed  from  Genoa  with  2,000  troops  to 
wrest  Sicily  from  the  King  of  Naples. 

In  1863  war  between  Austria  and  Prussia  on  one  side  and  Denmark 
on  the  other  virtually  commenced  by  the  occupation  of  Holstein  and 
Lauenburg  by  the  troops  of  the  two  great  powers. 

In  1870  the  war  between  France  and  Germany.  The  declaration  of 
war  clearly  preceded  war. 
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With  a  view  to  the  systematic  discussion  of  the  questions  in- 
scribed upon  its  program,  the  membership  of  the  conference  was 
divided  into  four  great  committees,  to  each  of  which  a  related  group 
of  subjects  was  assigned  for  investigation  with  a  view  to  the  formu- 
lation of  such  stipulations  as  might  be  deemed  worthy  of  insertion 
in  a  general  convention.  The  second  of  these  committees  was 
charged  with  the  investigation  of  all  questions  having  to  do  with 
the  operations  of  war  on  land.  While  it  was  assumed  that  the 
Second  Committee  would  address  itself  to  the  amelioration  of  the 
existing  rules  and  usages  of  war,  as  embodied  in  the  convention 
framed  by  the  First  Peace  Conference,  it  was  also  expected  that 
considerable  time  would  be  devoted  to  the  serious  consideration  of 
questions  which,  though  they  were  not  touched  by  the  First  Con- 
ference, were  now  believed  to  be  ripe  for  conventional  regulation. 
To  that  end  the  following  subjects  were  formally  assigned  to  the 
Second  Committee  at  the  second  plenary  session  of  the  conference: 

a.  The  modification  and  amelioration  of  the  rules  of  war  on  land ; 

b.  The  opening  of  hostilities ; 

c.  The  declarations  of  1899 ; 

d.  The  rights  and  duties  of  neutrals  on  land. 

At  the  same  session  the  following  officers  were  chosen"  by  accla- 
mation : 

President :  A.  Beemaert,  Belgium, 

President-Adjoint :        T.  M.  C.  Asser,  The  Netherlands, 

Honorary  Presidents:  Baron  Marschall  de 

Bieberstein,  Germany, 

Gen.  Horace  Porter,  United  States, 

Marquis  de  Several,  Portugal, 

Vice-Presidents :  C.  Brun,  Denmark, 

Samas  Khan  Momtas- 

Es-Saltaneh,  Persia, 

Alexandre  Beldiman,  Roumania, 

Gaston  Carlin,  Switzerland. 
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The  first  meeting  of  the  oommittee  was  held  on  June  22  in  one 
of  the  council  rooms  of  the  Hall  of  the  Knights,  which  had  been 
set  apart  by  the  Government  of  the  Netherlands  for  the  use  of  the 
conference.  The  proceedings  were  opened  by  an  address  from 
President  Beemaert,  who  had  acted  as  president  of  the  committee 
charged  by  the  First  Peace  Conference  with  the  preparation  of  a 
code  of  rules  for  the  conduct  of  military  operations  on  land.  At 
this  session  the  delegates  of  China  and  Switzerland  announced  the 
adhesion  of  their  respective  Governments  to  the  convention  of  1899 
in  respect  to  the  laws  and  usages  of  war  on  land. 

A  proposition  to  apportion  the  work  assigned  to  the  committee 
among  two  subcommittees  was  adopted,  and  the  following  assign- 
ment of  subjects  was  unanimously  approved : 

To  the  First  Subcommittee,  under  the  presidency  of  M.  Beemaert: 

a.  Modifications  in  the  rules  governing  the  operations  of  war 

on  land ; 

b.  The  declarations  of  1899 ; 

To  the  Second  Subcommittee,  under  the  presidency  of  M.  Asser : 

c.  The  rights  and  duties  of  neutrals  on  land ; 

d.  The  opening  of  hostilities. 

Col.  Eugene  Borel,  a  distinguished  ofiicer  of  the  Swiss  Gteneral 
Staff,  was  charged  by  the  committee  with  the  exacting  and  respon- 
sible duties  of  rapporteur. 

■ 

THE    OPENING    OF    HOSTILITIES 

The  convention  concerning  the  opening  of  hostilities  applies  to 
naval  operations  as  well  as  to  land  warfare.  It  was  therefore  made 
a  separate  convention.  Nevertheless  the  matter  is  too  closely  con- 
nected with  the  convention  for  the  rules  of  war  on  land  to  pass  it 
by  without  remark  in  that  connection. 

At  the  first  session  of  the  Second  Committee  a  paper  was  read 
by  Major-Qeneral  Yermoloff,  the  Russian  military  delegate,  in 
which  the  attention  of  the  committee  was  drawn  to  the  important 
subject  of  hostilities  without  declaration.  At  the  same  session  the 
following  proposition  was  submitted  by  the  delegation  of  France : 
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I.  The  contracting  powers  acknowledge  that  hostilities  between 
them  ought  not  to  begin  without  a  previous  and  unequivocal  warn- 
ing, which  shall  take  the  fonn  of  a  justificatory  declaration  of  war, 
or  of  an  ultimatum  accompanied  by  a  conditional  declaration  of 
war; 

II.  Neutral  powers  should  be  advised  without  delay  of  the 
existence  of  a  state  of  war. 


Although  it  is  well  established  that  war  is  a  question  of  fact 
rather  than  of  intention,  that  a  state  of  war  dates  from  the  com- 
mission of  a  particular  act  of  hostility,  and  that  the  necessity  for 
a  formal  declaration  no  longer  exists,  it  was  the  view  of  the  com- 
mittee, and  subsequently  of  the  conference,  that  the  subject  proposed 
by  the  French  delegation  was  not  only  worthy  of  serious  considera- 
tion, but,  on  account  of  its  important  and  far-reaching  effects  upon 
the  relations  of  both  belligerent  and  neutral  powers,  stood  in  need, 
in  some  degree  at  least,  of  conventional  regulation. 

It  did  not  escape  the  attention  of  the  delegation  of  the  United 
States  that  a  general  proposition  the  effect  of  which  was  to  restrict 
or  modify  in  its  exercise  a  power  vested  in  Congress  by  the  Consti- 
tution was  one  which  exceeded  the  treaty-making  power.  For  that 
reason  it  was  deemed  wise  to  submit  the  following  declaration  in 
behalf  of  the  delegation,  with  a  view  to  make  clear  the  limitations 
which  are  imposed  upon  its  activity  in  the  Constitution  of  the 
United  States: 

The  delegation  of  the  United  States,  while  agreeing  heartily  with 
what  has  been  said  in  respect  to  the  opening  of  hostilities,  thinks  it 
desirable  to  invite  the  attention  of  the  committee  to  the  provision 
of  the  Federal  Constitution  which  confers  upon  Congress  the  exclu- 
sive power  to  declare  war,  in  the  following  terms : 

"  The  Congress  shall  have  power  to  declare  war,  grant  letters  of 
marque  and  reprisal,  and  make  rules  concerning  captures  on  land 
and  water." 

A  power  conferred  by  the  Constitution  is  not  susceptible  of  regu- 
lation or  modification  by  law  or  treaty  —  in  other  words,  it  is 
independent  of  the  legislative  and  treaty-making  power.  For  that 
reason  it  is  obvious  that  the  delegates  plenipotentiary  of  the  United 
States  find  it  impossible  to  support  a  proposition  which  is  calculated 
to  modify  or  diminish  a  power  vested,  by  the  Federal  Constitution, 
in  the  legislative  department  of  the  Government. 


^«r  . 
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care  which  was  given  to  its  adaptation  to  the  necessities  of  modem 
warfare,  by  the  First  Peace  Conference,  that  it  was  found  necessary 
to  modify  but  eleven  of  the  original  articles,  and  to  add  but  three 
paragraphs  to  the  code  as  adopted  by  the  conference  of  1899. 
The  amended  articles  will  be  discussed  in  their  numerical  order. 

ARTICLE   2 

This  article  relates  to  the  composition  of  the  forces  which  may 
be  employed  in  the  conduct  of  military  operations  on  land.  An 
amendment  was  submitted  by  the  delegation  of  Germany,  which 
provided  that  the  forces  hastily  organized  by  a  state,  with  a  view 
to  resist  a  threatened  invasion  of  its  territory,  should  wear  a  dis- 
tinguishing mark  or  badge,  easily  recognizable  at  a  distance,  the 
design  of  which  should  be  formally  notified  to  the  opposing  bellig- 
erent. After  some  discussion  the  amendment  was  withdrawn  and 
a  clause  was  adopted  providing  that  such  levies  should  carry  arms 
openly  and  should  respect  the  laws  and  customs  of  war  in  the  con- 
duct of  their  military  operations,  so  that  the  amended  article  reads : 

Article  2.  The  inhabitants  of  an  unoccupied  territory  who,  on  the 
approach  of  an  enemy,  spontaneously  take  up  arms  in  order  to  repel  the 
invading  troops,  without  having  had  time  to  organize  in  accordance  with 
article  1,  shall  be  considered  as  a  belligerent  if  they  bear  arms  openly 
and  respect  the  laws  and  customs  of  warfare. 

Article  2,  both  in  its  original  and  amended  forms,  is  conceived 
in  the  interest  of  those  states  which  habitually  maintain  small 
permanent  establishments,  and  who  insist  upon  the  right,  at  the 
outbreak  of  war,  of  employing  a  considerable  portion  of  their  arms- 
bearing  population  in  the  defense  of  their  territory  against  invasion. 
It  has  been  seen  that  the  amendment  embodies  the  requirement  that 
forces  so  raised  shall  carry  arms  openly  and  shall  conduct  their 
operations  in  conformity  to  the  accepted  rules  and  usages  of  war. 

article  5 

This  article  contains  those  provisions  of  the  code  which  are  in- 
tended to  regulate  the  internment  of  prisoners  in  time  of  war.  In- 
ternment is  a  measure  involving  a  minimum  of  restraint  upon  the 
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fresedom  of  morement  of  those  who  are  subjected  to  its  opentiaBy 
and  is  tbe  Dormal  status  of  prisoners  of  war.  Confinewuni  is  a  more 
rigofoiu  form  of  detention  and«  according  u>  the  terms  of  the  ardde^ 
can  only  be  resorted  to  by  a  captor  in  a  case  in  which  sudi  a  mea&me 
of  restraint  is  warranted  by  the  conduct  of  a  particular  pridooer; 
aa  where  there  has  been  serions  misconduct,  repeated  attempts  to 
escape,  violation  of  a  parole  given,  or  the  like ;  or  where  a  prisoner 
is  held  awaiting  trial  for  a  criminal  offence.  As  amended  by  the 
committee  the  article  reads:  ^ 

Akticle  5.  Prisoners  of  war  mar  be  subjected  to  internment  in  a  citr, 
fortress,  camp,  or  other  place,  and  may  be  required  not  to  go  beyond  cer- 
tain filed  limits.  However,  they  frhall  not  be  confined  except  as  an 
indispensable  measure  of  safety,  and  then  only  during  ike  coHtinmame§ 
of  the  circumstances  which  necessitate  this  measure, 

ARTICLE   6 

Two  slight  modifications  are  introduced  in  this  article;  one  in 
paragrapli  1  exempts  commissioned  officers  from  its  general  opera* 
tion;  the  ficcond,  in  paragraph  3,  furnishes  a  more  exact  scale  of 
comf>eneation  than  was  provided  in  the  original  article,  so  that  the 
article  now  reads  as  follows: 

Article  0.  A  government  may  employ  prisoners  of  war,  except  officers, 
M  lal>orers,  according  to  their  grade  or  aptitude.  The  labor  shall  not 
\)ii  ffxcessive  and  Fhall  liave  no  connection  with  the  war  operations. 

Priponers  of  war  may  l>e  permitted  to  work  for  the  benefit  of  public 
depaitrnentK  or  private  parties,  or  for  tlieir  own  benefit. 

Lal^or  [>erforniecJ  for  tlie  government  shall  be  paid  for  according  to 
the  Mrliedules  in  force  for  soldiers  of  the  national  army  performing  the 
same  lalK)r,  or,  if  there  is  no  such  schedule,  then  at  rates  commensurate 
with  the  work  performed. 

This  change  was  made  upon  the  roproscntation  of  several  dele- 
gates that  the  laws  and  regulations  of  the  states  which  they  repre- 
sented made  no  provision  for  the  compensation  of  prisoners  of  war 
for  services  rendered  to  the  captor  state,  or  to  individuals  or  cor- 
porations with  the  consent  of  that  government. 

2  Clian^^eA  in  or  additions  to  the  text  of  the  articles  of  1809  are  indicated  in 
italicf. 
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ABTICLE    14 

The  requirements  of  article  14,  in  respect  to  the  bureau  of  in- 
formation, have  been  found  to  some  extent  defective;  this  for  the 
reason  that  inadequate  provision  is  made  for  the  keeping  of  the 
records  of  individual  prisoners  of  war,  or  for  tlie  disposition  of 
these  records  at  the  conclusion  of  peace.  This  defect  has  been 
remedied  by  the  following  amendments: 

Article  14.  A  bureau  of  information  regarding  prisoners  of  war  shall 
be  established  in  each  of  the  belligerent  states  at  the  beginning  of 
hostilities,  as  well  as  in  any  neutral  countries  which  may  have  received 
belligerents  in  their  territory.  This  bureau  shall  answer  all  inquiries 
made  concerning  the  prisoners,  and  sliall  receive  from  the  several  branches 
of  the  service  all  data  regarding  internments,  transfers,  releases  on 
parole,  exchanges,  escapes,  entries  into  hospitals,  deaths,  and  other 
information  necessary  in  order  to  prepare  and  keep  up  to  date  an  indi- 
vidual descriptive  card  for  each  prisoner  of  war.  The  bureau  should 
keep  on  this  card  the  matriculution  numher,  name,  age,  place  of  residence, 
grade,  regiment  or  corps,  wounds,  date  and  place  of  capture,  date  of 
internment,  wounding  or  death,  as  well  as  all  special  entries.  Upon  the 
conclusion  of  peace  the  descriptive  card  shall  be  delivered  to  the  govern- 
ment of  the  other  belligerent. 

It  shall  also  be  the  duty  of  the  information  bureau  to  gather  and  keep 
together  all  articles  of  personal  use,  valuable  papers,  letters,  etc.,  which* 
are  found  on  the  fields  of  battle  or  left  behind  by  prisoners  released  on 
parole,  exchanged,  or  escaping,  or  dying  in  hospitals  or  ambulances,  and 
to  transmit  them  to  the  interested  parties. 

The  purpose  of  the  foregoing  amendments  is  to  require  the 
belligerent  to  keep  an  accurate  record  of  each  prisoner  of  war  in 
its  hands,  with  a  view  to  the  completion  of  his  individual  history 
in  the  proper  office  or  bureau  of  the  government  under  whose  flag 
he  serves. 

ARTICLE    17 

The  original  article  involved  an  application  of  the  principle  of 
reciprocity,  and  provided  that  a  commissioned  officer  who  occupies 
the  status  of  a  prisoner  of  war  should  receive  such  portion  of  his 
monthly  pay  as  was  allowed  by  his  oAvn  government  to  prisoners 
of  war  in  its  custody.  As  there  has  been  found  to  be  considerable 
variation  in  these  rates  of  allowance,  and  as  some  governments  — 
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among  them  that  of  the  United  States  —  make  no  provision  for  such 
a  case,  it  was  deemed  proper  to  allow  pay  to  each  officer  at  a  rate 
corresponding  to  his  rank  and  grade  in  the  service  of  the  captor; 
that  government  to  be  reimbursed  for  payments  made  to  prisoners 
of  war  in  conformity  to  the  requirements  of  the  conventional  stipu- 
lation.   As  so  modified  the  article  reads : 

Article  17.  Officers  who  become  prisoners  shall  receive  the  pay  to 
which  officers  of  the  same  grade  are  entitled  in  the  country  where  they 
are  being  detained,  the  amount  to  be  repaid  by  their  government, 

article  23 

• 

In  this  article  a  number  of  acts  are  described  to  which  neither 
belligerent  is  permitted  to  resort  in  the  conduct  of  his  military 
operations.  It  was  the  well-understood  purpose  of  the  convention 
of  1899  to  impose  certain  reasonable  and  wholesome  restrictions 
upon  the  authority  of  commanding  generals  and  their  subordinates 
in  the  tlieater  of  belligerent  activity.  It  is  more  than  probable  that 
this  humane  and  commendable  purpose  would  fail  of  accomplish- 
ment if  a  military  commander  conceived  it  to  be  within  his  authority 
to  suspend  or  nullify  their  operation,  or  to  regard  their  applica- 
tion in  certain  cases  as  a  matter  falling  within  his  administrative 
discretion.  Especially  is  this  true  where  a  military  officer  refuses 
to  receive  well-grounded  complaints,  or  declines  to  receive  demands 
for  redress,  in  respect  to  the  acts  or  conduct  of  the  troops  under  his 
command,  from  persons  subject  to  the  jurisdiction  of  the  enemy  who 
find  themselves,  for  the  time  being,  in  the  territory  which  he  holds 
in  military  occupation.  To  provide  against  such  a  contingency  it 
was  deemed  wise  to  add  an  appropriate  declaratory  clause  to  the 
prohibitions  of  article  23 : 

Article  23.  Besides  the  prohibitions  established  by  special  conven- 
tions, it  is  particularly  forbidden : 

4i  4i  4i  *  4i  4i  4i 

(h)  To  declare  extinguished,  suspended,  or  barred  the  rights  and 
choscs  in  action  of  the  nationals  of  the  adversary. 

The  experience  gained  in  the  practical  appliciition  of  the  rules 
of  war  adopted  by  the  conference  of  1890  has  made  it  apparent 


AMELIORATION    OF   THE   RULES   OF    WAR   ON    LAND  71 

that  the  limitations  imposed  in  that  undertaking  upon  the  authority 
of  an  invading  belligerent,  in  the  matter  of  requiring  services  from 
the  population  of  the  territory  in  his  military  occupation,  were 
not  expressed  with  sufficient  clearness  to  assure  to  the  population 
of  the  invaded  district  that  immunity  from  the  operations  of  war 
which  it  was  the  purpose  of  its  framers  to  secure. 

With  a  view  to  apply  a  remedy  to  this  state  of  aflPairs,  and  to 
make  clear  the  humane  requirements  of  the  original  convention,  a 
clause  was  adopted  in  committee  with  a  view  to  impose  an  additional 
restraint  upon  the  power  of  belligerents  in  that  regard.  The  new 
regulation  is  conceived  in  the  following  terms : 

A  belligerent  is  also  prohibited  from  compelling  the  subjects  of  the 
adversary  to  take  part  in  military  operations  against  their  country,  even 
in  case  they  were  in  his  service  before  the  commencement  of  the  war. 

ARTICLE   25 

This  article,  in  its  original  form,  forbade  belligerents  to  bombard 
towns,  villages,  dwelling  places,  or  buildings  which  were  not  gar- 
risoned or  defended.  The  act  forbidden  was  a  bombardment  with 
cannon  of  the  types  habitually  used  in  field  or  siege  operations. 
In  view  of  the  increased  employment  of  balloons  in  military  opera- 
tions, it  was  believed  to  be  not  only  prudent,  but  in  the  highest 
degree  expedient,  to  give  such  an  extension  to  its  terms  as  to  include 
within  the  scope  of  the  prohibition  a  possible  resort  to  balloons,  or 
airships,  as  agencies  of  aggressive  attack.  This  purpose  was  accom- 
plished by  adding  the  words  "  whatever  be  the  means  employed," 
so  that  the  amended  article  reads : 

Article  25.  It  is  forbidden  to  attack  or  bombard  undefended  cities, 
villages,  dwellings,  or  buildings,  whatever  be  the  means  employed. 

article  27 

It  is  the  purpose  of  the  amended  article  to  secure  to  historical 
monuments  the  same  measure  of  protection  from  the  vicissitudes 
of  siege  operations  that  is  accorded  to  the  classes  of  structures 
which  are  named  in  the  original  convention.    To  that  end  the  proper 
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terms  of  description  have  been  inserted  in  the  amended  article,  so 
that  the  clause  now  reads: 

Article  27.  During  sieges  and  bombardments  all  necessary  measures 
should  be  taken  to  spare,  as  far  as  possible,  buildings  devoted  to  religious 
worship,  arts,  science,  and  charity,  historical  monuments,  hospitals,  and 
places  of  assembly  of  sick  and  wounded,  provided  they  be  not  used  at 
the  same  time  for  a  military  purpose. 

It  shall  be  the  duty  of  the  besieged  to  designate  these  buildings  or 
places  of  assembly  by  special  visible  signs  which  shall  be  made  Imown 
beforehand  to  the  besieger. 

AETICLE   44 

It  has  been  seen  that  the  substance  of  the  prohibition,  which  was 
originally  contained  in  this  article,  has  already  been  embodied  in 
article  23  of  the  amended  code.  As  a  result  of  the  experience  gained 
in  recent  wars  it  has  been  deemed  best  to  forbid  a  belligerent,  in 
somewhat  more  explicit  terms,  to  resort  to  force  or  constraint  with 
a  view  to  compel  the  inhabitants  of  occupied  territory  to  furnish 
information  in  respect  to  the  positions,  operations,  or  intended  move- 
ments of  their  own  army.  With  this  end  in  view  an  appropriate 
regulation  was  adopted  by  the  committee  and  approved  by  the  con- 
ference.    The  new  rule  provides : 

Article  44.  A  belligerent  is  forbidden  to  compel  the  inhabitants  of 
an  occupied  territory  to  furnish  information  concerning  the  army  of  the 
other  belligerent  or  concerning  his  means  of  defense. 

ARTICLE   52 

The  article  in  its  original  form  was  intended  to  regulate  the  levy- 
ing of  requisitions  in  occupied  territory  of  the  enemy,  and  provided, 
in  its  last  paragraph,  that  levies  in  kind  should,  as  far  as  possible, 
be  paid  for  in  cash ;  if  not  paid  for,  the  article  contained  the  require- 
ment that  receipts  should  be  given  for  property  taken  in  the  exercise 
of  the  belligerent  right  of  requisition.  The  new  paragraph  contains 
the  additional  requirement  that  the  property  represented  by  these 
receipts  shall  be  paid  for  with  the  least  practicable  delay,  and  the 
article  as  amended  takes  the  following  form : 
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Article  52.  Requisitions  in  kind  and  services  can  only  be  levied  on 
communes  and  inhabitants  for  the  needs  of  the  army  of  occupation. 
They  shall  be  in  accordance  with  the  resources  of  the  country  and  of 
such  a  character  as  not  to  oblige  the  inhabitants  to  take  part  in  the  war 
operations  against  their  country. 

These  requisitions  and  services  shall  be  levied  only  by  authority  of 
the  commander  in  the  locality  occupied. 

Supplies  furnished  in  kind  shall  be  paid  for  in  cash  as  far  as  possible, 
otherwise  they  shall  be  verified  by  receipts  and  the  amounts  due  paid  as 
soon  as  possible. 

ARTICLE   53 

This  article,  in  its  new  form,  enlarges  to  some  extent  the  field  of 
application  of  the  original  paragraph  by  bringing  within  its  opera- 
tion all  means  of  communication  of  every  kind  which  are  intended 
for  the  transportation  or  conveyance  of  persons,  property,  or  in- 
telligence. The  final  paragraph  forbids  the  destruction  of  sub- 
marine cables  except  in  case  of  absolute  and  over-ruling  military 
necessity.  When  such  lines  are  taken  and  used,  they  are  to  be  re- 
stored, with  suitable  indemnities,  on  the  conclusion  of  peace.  As 
amended,  the  article  has  been  given  the  following  form : 

Article  53.  An  army  occupying  a  territory  may  seize  only  the  specie, 
funds,  and  bills  receivable  which  are  actually  the  property  of  the 
state,  depots  of  arms,  means  of  transportation,  stores,  and  provisions, 
and,  in  general,  all  movable  property  of  the  government  capable  of 
being  used  in  the  military  operations. 

All  means  used  on  land,  sea,  or  in  the  air  for  the  transmission  of 
information  or  the  transportation  of  passengers  or  freight,  except  where 
governed  by  maritime  law,  stores  of  arms,  and,  in  general,  all  kinds  of 
munitions  of  war,  may  be  seized  even  if  they  belong  to  private  parties, 
but  they  must  be  restored  and  the  indemnities  shall  be  fixed  upon  the 
conclusion  of  peace. 

Article  54.  Submarine  cables  connecting  an  occupied  territory  with  a 
neutral  territory  shall  not  be  seized  or  destroyed  except  in  case  of  absolute 
necessity.  They  must  also  be  restored  and  the  indemnities  adjusted 
upon  the  conclusion  of  peace. 

FINAL    article 

The  following  article  was  adopted  by  the  committee  and  approved 
by  the  conference  in  plenary  session  with  a  view  to  its  insertion  as 
a  final  paragraph  of  the  rules  of  war  on  land : 
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The  belligerent  party  who  shall  violate  the  requirements  of  those 
regulations  shall  be  held  to  indemnity  in  a  proper  case.  He  will 
be  responsible  for  all  acts  committed  by  persons  forming  a  part  of 
his  armed  forces. 

It  is  one  of  the  most  essential  rules  of  international  good  neighbor- 
liood  that  the  states  composing  the  family  of  nations  shall  be  guided 
by  the  highest  good  faith  in  the  execution  of  their  treaty  obligations. 
The  rules  of  war  of  1899  form  no  exception  to  this  wholesome  and 
necessary  rule.  It  should  be  observed,  however,  that  the  several 
requirements  of  the  undertaking  are  carried  into  effect,  not  under 
the  immediate  control  and  direction  of  the  foreign  offices  of  the 
signatory'  powers,  but  by  military  officers  in  the  theater  of  hostile 
activity,  each  acting  within  the  sphere  of  his  command  and  duty  in 
the  military  establishment  of  the  belligerent  under  whose  flag  he 
ser\'es.  It  is  not  surprising  that  differences  of  interpretation  and 
of  execution  should  have  arisen  in  the  application  of  the  convention 
of  1899,  or  that  undue  severity  should  have  been  shown,  from  time 
to  time,  in  the  exercise  of  authority  by  subordinate  commanders. 
To  correct  this  dangerous  tendency  and  give  due  emphasis  to  the 
well-established  administrative  principle  that  the  state  itself  is  re- 
sponsible for  the  acts  of  its  military  commanders  and  subordinate 
agents,  it  was  determined  to  add  a  concluding  paragraph  having 
some  of  the  aspects  of  a  penal  clause.  Its  operation  will  be  to  require 
those  charged  by  their  governments  with  the  exercise  of  high  mili- 
tary command  to  maintain  such  a  constant  supervision  over  the  acts 
of  their  subordinates  as  will  be  calculated  to  secure  the  exact  and 
rigorous  enforcement  of  the  several  requirements  of  the  convention. 

If  the  circumstances  of  a  particular  war  are  such  as  to  suggest 
the  application  of  a  rule  of  limitation  to  cases  arising  under  the 
article,  such  mutual  stipulations  in  that  regard  as  are  warranted  by 
the  facts  may  properly  find  a  place  in  the  treaty  of  peace. 

THE    DECLARATIONS    OF    1899 

The  convention  of  1899  contained  three  declarations.  In  the  first 
the  siornatory  powers  agreed  to  forbid,  for  the  period  of  five  years, 
the   throwing  of  projectiles   and   explosives   from   balloons.      This 
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<l6claration  expired  by  its  own  limitation  on  July  29,  1904.  The 
second  declaration  forbade  the  employment  of  projectiles  having 
ior  their  sole  purpose  to  diffuse  asphyxiating  or  deleterious  gases. 
The  third  and  last  of  the  declarations  forbade  the  use  of  small-arm 
projectiles  "  which  expand  or  flatten  easily  in  the  human  body  — 
such  as  those  having  jackets  which  do  not  entirely  cover  the  core  or 
are  provided  with  incisions."  The  last-named  prohibition  the 
United  States  declined  to  accept  and  that  Government  has  never, 
ly  accession  or  adherence,  become  a  party  to  its  operation. 

It  will  be  observed  that  the  declaration  of  1899  on  the  subject  of 
«inall-arm  projectiles  makes  the  prohibition  to  depend  upon  a  par- 
ticular injury  to  the  tissues  caused  by  a  bullet  having  the  mechanical 
^construction  described  in  the  declaration.  Other  forms  of  bullet, 
of  which  there  are  a  great  number,  some  of  which  inflict  wounds 
"that  exceed  in  cruelty  those  described  in  the  convention,  do  not  fall 
^thin  the  scope  of  the  prohibition  and,  as  the  declaration  contains 
TLO  general  terms  of  restriction,  may  be  employed  with  impunity. 

For  that  reason  an  amendment  was  submitted  to  the  First  Peace 
"Conference,  by  General  Crozier  of  the  American  delegation,  which 
iorbade  the  use  of  bullets  "  which  inflicted  wounds  of  needless  or 
unnecessary  severity;  such,  for  example,  as  explosive  bullets  and, 
in  general,  every  kind  of  small-arm  projectile  which  exceeds  the 
limit  necessary  for  placing  a  man  immediately  hors  de  combatJ^ 
General  Crozier's  amendment,  though  lucidly  explained  and  sup- 
ported by  the  most  convincing  arguments,  failed  of  adoption,  and 
the  declaration,  in  the  form  proposed  by  the  subcommittee,  was 
approved  by  the  conference  and  inserted  in  the  convention. 

General  Crozier's  sound  and  well-considered  views  have  been  fullv 
vindicated  by  the  test  of  subsequent  practical  experience,  and  his 
reasoning  has  lost  none  of  its  cogency  or  force  in  the  years  which  have 
elapsed  since  his  amendment  was  rejected.  Small-arm  projectiles 
having  the  mechanical  construction,  or  causing  the  wounds  which 
are  particularly  described  in  the  declaration,  have  ceased  to  be  manu- 
factured; and  the  forms  now  in  use,  some  of  which  inflict  wounds 
of  great  and  unnecessary  severity,  are  no  longer  within  the  narrow 
and  illogical  terms  of  the  prohibition.    Had  the  Crozier  amendment 


76  TUB   AMEBICAN    JOURNAL    OF    INTERNATIONAL    LAW 

been  adopted,  it  is  highly  probable  that  a  type  of  small-arm  projectile- 
would  have,  been  developed  which  would  have  met  all  reasonable 
requirements  in  respect  to  velocity,  range,  and  flatness  of  trajectory^ 
without  the  needless  and  inhuman  laceration  of  tissues  which  attend 
those  now  in  use,  or  which  are  proposed  for  adoption  in  the  armies 
of  some  civilized  powers. 

Although  the  United  States  was  not  able  to  accept  the  declaration 
of  1899  in  the  form  in  which  it  appears  in  the  convention,  it  has 
always  regarded  the  restriction  as  an  appropriate  subject  for  con- 
ventional regulation,  supplementing,  as  it  does,  the  humane  require- 
ments of  the  St  Petersburg  declaration  of  1868. 

The  declaration  of  1899,  while  conceived  in  a  highly  humane 
spirit,  made  the  prohibition  in  respect  to  the  use  of  small-arm  pro- 
jectiles to  depend,  not  upon  their  effects  upon  the  human  body,  or 
upon  their  efficiency  in  placing  a  man  hors  de  comhal,  but,  to  some 
extent,  upon  their  mechanical  construction,  and  upon  certain  specific 
effects  upon  the  tissues  which  were  expressly  stated  in  the  declara- 
tion. It  will  be  apparent  that  any  restriction  which  it  may  be 
determined  to  impose,  by  treaty  or  otherwise,  upon  the  use  of  certain 
small-arm  projectiles  should  be  logically  conceived,  clearly  stated, 
and  should  be  made  to  depend  upon  the  wound  occasioned  by  their 
use.  In  other  words,  it  should  be  based  upon  the  character  and 
extent  of  the  injury  inflicted  —  upon  the  destruction  of  tissues 
rather  than  upon  the  mechanical  construction  of  the  projectile  which 
causes  the  destruction. 

It  was  believed  that  the  time  had  come  for  the  adoption  of  a  sound 
and  wholesome  prohibition  upon  the  use  of  small-arm  projectiles 
the  effects  of  which  upon  the  human  body  are  in  excess  of  the  re- 
quirements of  civilized  warfare.  A  government  has  tlie  right  to^ 
use  a  projectile  which,  by  its  shock  of  impact,  will  place  an  individ- 
ual combatant  hors  de  comhat.  So  much  of  injur\^  is  lawful,  but  all 
injury  in  excess  of  the  limit  so  imposed  is  unlawful,  l:)ecaiise  it  is 
cruel,  inhuman,  accomplishes  no  military  purpose,  and  exceeds  the 
standards  of  reasonable  military  necessity. 

A  proposition  couched  in  the  following  language,  which  is  iden- 
tical with  that  used  by  General  Crozier  in  1899,  was  prepared,  and 


AMELIORATION    OF   THE   KULES   OF   WAR   ON    LAND  77 

printed  and  distributed  in  the  manner  prescribed  by  the  niles  gov- 
•eming  the  procedure  of  the  conference  and  its  committees : 

The  use  of  bullets  which  inflict  unnecessarily  cruel  wounds  — 
such  as  explosive  bullets  and,  in  general,  every  kind  of  bullet  which 
exceeds  the  limit  necessary  for  placing  a  man  immediately  hors  de 
combat  —  should  be  forbidden. 

On  the  day  set  apart  for  the  discussion  of  the  declaration  it  was 
•called  up,  but  was  ruled  out  of  order  by  the  president  of  the  Second 
Committee  on  the  ground  that  the  amendment  of  the  two  declarations 
which  were  still  in  force  was  not  included  in  the  program,  and 
upon  the  further  ground  that  a  treaty  stipulation,  in  the  form  of  a 
declaration,  could  only  be  amended  at  the  suggestion  of  a  power 
which  had  formally  denounced  it. 

It  was  suggested  to  the  chair  that,  as  the  United  States  had  never 
become  a  party  to  the  declaration,  it  was  in  substantially  the  same 
position,  in  so  far  as  its  amendment  and  adoption  were  concerned, 
as  if  it  had  adhered  to  the  stipulation  and  had  subsequently  de- 
nounced it ;  but  this  suggestion  was  not  accepted. 

Formal  exception  was  then  taken  to  these  rulings,  but,  as  they 
seemed  to  have  received  the  tacit  approval  of  the  delegates  who  com- 
posed the  membership  of  the  committee,  it  was  not  deemed  expedient 
to  appeal  from  the  decision  of  the  chair  in  respect  to  an  interpreta- 
tion of  a  conventional  stipulation  which  would  not  have  been  reached 
by  an  application  of  any  of  the  rules  for  the  interpretation  of  treaties 
and  statutes  which  are  known  to  the  common  law.  Had  the  ques- 
tion been  submitted  to  discussion  it  is  only  too  apparent  that  a  con- 
<?lusion  would  have  been  reached  couched  in  terms  as  vague,  uncer- 
tain, and  barren  of  practical  results  as  is  the  obsolete  declaration  in 
that  regard  of  the  conference  of  1899. 

George  B.  Davis. 


HAGUE  CONVENTION  RESTRICTING  THE  USE  OF 
FORCE  TO  RECOVER  ON  CONTRACT  CLAIMS 

The  convention  of  \he  Second  Hague  Conference  respecting  the 
subject  of  contract  claims  alleged  to  be  due  by  one  state  to  the  sub- 
jects of  another  has  a  special  interest  to  the  citizens  of  the  twenty- 
one  American  republics,  particularly  the  first  article  of  the  con- 
vention, which  reads  as  follows : 

Les  Puissances  contractantes  eont  convenues  de  ne  pas  avoir  recours 
k  la  force  armee  pour  le  recouvrement  de  dettes  contractuelles  r^clam^ 
au  Gouvernement  d'un  pays  par  le  Gouvemement  d'un  autre  pays  comme 
dues  k  ses  nationaux. 

Toutefois,  cette  stipulation  ne  pourra  etre  appliqu6e  quand  I'Etat 
d^biteur  refuse  ou  laisse  sans  r^ponse  une  oflfre  d'arbitrage  ou,  en  cas 
d'acceptation,  rend  impossible  I'etablissement  du  compromis,  ou,  aprds 
I'arbitrage,  manque  de  se  conformer  a  la  sentence  rendue. 

OBLIGATORY    ARBITRATION 

On  its  face  the  convention  looks  to  invoke  a  definite  advance 
toward  obligatory  arbitration,  although  it  is  not  put  forward  in 
direct  terms,  as  was  the  original  Russian  proposal  at  the  First  Hague 
Conference  in  1899  regarding  international  arbitration,  which  pro- 
vided : 

"Arbitration  shall  be  obligatory  in  the  following  cases,  so  far  as  they  do 
not  affect  vital  interests  or  the  national  honor  of  the  contracting  states  : 

"  I.  In  the  case  of  differences  or  conflicts  regarding  pecimiary  damages 
suffered  by  a  state  or  its  citizens,  in  consequence  of  illegal  or  negligent 
action  on  the  part  of  any  state  or  the  citizens  of  the  latter. 

"  II.  In  the  case  of  disagreements  or  conflicts  regarding  the  interpreta- 
tion or  application  of  treaties  or  conventions  upon  "  certain  specified 
subjects. 

The  First  Hague  Conference  suppressed  the  proposals  to  make 
arbitration  in  any  way  obligators  It  set  up  an  arbitration  tribunal 
but  gave  to  arbitration  no  definite  jurisdiction.      An  arrangement 
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was  provided  for  the  arbitration  of  differences,  which  left  each  state 
free  to  decide  in  each  case  whether  it  would  invite  arbitration,  or, 
if  invited,  would  accept  it 

Somewhat  superfluously  the  signatory  powers  in  the  First  Hague 
Conference  stipulated  to  '*  reserve  to  themselves  the  right  to  con- 
clude *  *  *  new  agreements,  general  or  special,  with  a  view 
of  extending  the  obligation  to  submit  controversies  to  arbitration." 
The  "  epidemic "  of  arbitration  treaties  which  followed  the  First 
Hague  Conference  showed  the  same  hesitancy  on  the  part  of  nations 
to  give  to  arbitration  a  definite  and  unconditional  jurisdiction.  Of 
the  fifty-odd  treaties  which  were  signed  "  with  a  view  of  extending 
the  obligation  "  to  arbitrate,  only  three  or  four  made  this  method  of 
redress  obligatory  upon  the  contracting  powers.  With  these  three 
or  four  exceptions,  no  definite  subjects  of  international  dispute  were 
unconditionally  segr^ated  for  settlement  by  arbitration.  Each  state 
reserved  for  its  own  decision,  whenever  a  question  of  difference 
should  arise,  whether  the  particular  question  should  be  submitted. 
If  at  such  time,  which  would  ordinarily  be  a  time  of  more  or  less 
national  excitement  and  feeling,  the  state  should  decide  that  it  was 
compatible  with  its  "  vital  interests,"  "  national  honor,"  "  inde- 
pendence," or  "  constitution  "  to  arbitrate,  then  it  might  extend  an 
invitation,  or  accept  an  invitation,  to  adjust  the  difference  by  arbi- 
tration. In  short,  neither  the  conventions  of  the  First  Hague  Con- 
ference nor  those  which  followed  between  particular  states  "  extend- 
ing the  obligation"  (except  as  noted)  placed,  the  slightest  legal 
restriction  upon  the  use  of  force  in  order  to  secure  the  settlement 
of  an  international  dispute. 

Such  was  the  situation  which  faced  the  Second  Hague  Conference 
when  it  convened.  To  overcome  the  hesitancy  which  all  statesmen 
feel  about  solemnly  binding  their  governments  to  obligatory  arbitra- 
tion, the  subject  was  adroitly  approached  from  another  side.  It 
has  been  arranged  that  the  creditor  states,  who  may  from  time  to 
time  feel  the  necessity  of  protecting  their  subjects  against  the  de- 
linquencies of  debtor  states,  shall  agree  to  give  to  arbitration  a 
definite  jurisdiction  whenever  a  debtor  state,  with  whom  a  dispute 
has  arisen  in  respect  to  "  dettes  contractuelles,"  shows  a  willingness 
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to  have  the  controversy  settled  by  recourse  to  legal  principles  instead 
of  armed  force.  A  debtor  state  is  protected  by  the  law  until  it  puts 
itself  outside  the  law  —  that  is,  outside  of  the  three  reasonable 
resen-ations  of  the  present  convention.  When  a  debtor  state  in  a 
dispute  over  "  dettes  contractuelles  "  (1)  refuses  or  fails  to  respond 
to  an  offer  to  arbitrate,  or  (2)  in  case  of  acceptance  makes  impossible 
the  formulation  of  the  agreement  necessary  to  an  international  arbi- 
tration, or  (3)  after  the  arbitration  has  taken  place  fails  to  carry- 
out  the  award  rendered,  a  creditor  state  may  resort  to  armed  force 
to  compel  a  settlement  of  the  controversy.  As  was  pointed  out  by 
the  eloquent  delegate  from  Brazil,  Sefior  Ruy  Barbosa,  in  the  sub- 
committee which  had  the  American  proposal  under  consideration, 
the  resen'ations  in  this  convention,  expressly  permitting  the  use  of 
armed  force,  were  only  such  as  would  necessarily  be  implied  in  any 
scheme  of  obligatory  arbitration  which  should  omit  to  state  them 
expressly. 

From  its  first  introduction  in  the  conference,  the  American  pro- 
posal enjoyed  the  almost  unqualified  approval  of  the  delegations  of 
Germany,  Great  Britain,  France,  Japan,  Russia,  Italy,  Auslria- 
Ilungar}',  Portugal,  and  Spain.  Xor  was  it  entirely  overlooked  by 
these  delegations  that  the  convention  embodied  obligatoiy  arbitra- 
tion. The  President  of  the  Conference,  M.  Loon  Bourgeois,  whose 
attention  has  long  Ix^en  unremittingly  given  to  advancing  this  form 
of  arbitration,  declared  in  the  subcommittee:  "The  delegation  of 
France  will  vote  favorably  on  the  proposal  of  the  United  States 
(surtout  parce  que  nons  y  voyons  un  cas  d'arbitrage  obligatoire), 
especially  because  we  see  in  it  a  proposition  of  obligatory  arbitra- 
tion." Baron  ]Marschall  von  Bieberstoin,  the  very  able  head  of  the 
German  delegation,  at  once  rose  and  declared  that  he  did  '^  not  share 
this  view  "  of  the  American  project  This  episode  had  particular 
interest  because  the  convention,  above  all  others  before  the  con- 
ference of  special  solicitude  to  M.  Bourgeois,  was  the  one  which 
proposed  in  direct,  terms  the  adoption  of  obligatory  arbitration,  and 
its  defeat  was  largely  due  to  the  powerful  objections  made  to  it  by 
Baron  von  Bieberstein,  who  contended  that  the  states  of  the  world 
were  yet  too  inexperienced  in  arbitration  to  embark  upon  solemn 
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treaties  of  obligatory  arbitration.  Difference  of  opinion  existed 
among  the  delegates  as  to  whether  the  American  proposal  actually 
involved  obligatory  arbitration.  Some  days  before  the  colloquy  be- 
tween M.  Bourgeois  and  Baron  von  Bieberstein,  M.  Beldiman,  of 
the  Roumanian  delegation,  had  asked  in  the  subcommittee :  "  Is 
it  not,  indeed,  strange  that  we  should  adopt  this  new  convention 
providing  obligatory  arbitration  in  the  very  matters  (public  bonds) 
in  which  the  honor  of  states  and  their  vital  interests  may  be  in  the 
highest  degree  concerned  when  we  were  unwilling  to  adopt  the  con- 
vention of  1899  on  obligatory  arbitration,  which  expressly  excepted 
all  questions  touching  the  national  honor  and  the  vital  interests  of 
states  ?  "  Strangely  enough  the  delegations  of  Belgium  and  Rou- 
mania  alone  supported  this  objection,  although  the  obvious  effect 
of  the  American  convention  is  to  fix  absolutely  the  right  of  a  debtor 
state  to  insist  on  the  arbitration  of  the  contractual  claims  of  foreign 
subjects.  Indeed,  by  the  lack  of  those  absolving  phrases  "  national 
honor  "  and  "  vital  interests,"  the  present  convention  is  more  oblig- 
atory than  the  so-called  obligatory  arbitration  conventions. 

HISTORY   OF    THE   AMERICAN    PROPOSAL 

Before  noting  some  of  the  points  in  respect  to  the  probable  scope 
of  the  term  "  dettes  contractuelles,"  it  may  be  well  to  consider  briefly 
the  history  lying  back  of  and  involved  in  the  formulation  of  this 
particular  convention. 

On  December  18,  1902,  it  will  be  recalled.  Great  Britain,  Ger- 
many, and  Italy  united  in  the  use  of  armed  force  to  compel  the  pay- 
ment by  Venezuela  of  the  claims  alleged  to  be  due  their  respective 
subjects.  While  the  hostilities  were  in  progress  and  some  of  the 
custom-houses  of  Venezuela  were  being  seized.  Dr.  Drago,  the 
Argentine  Minister  for  Foreign  Affairs,  addressed  to  the  Argentine 
minister  at  Washington  an  instruction  in  which  he  said  that  in- 
asmuch as  "  the  origin  of  the  disagreement "  was  due  in  part  to 
**  damages  suffered  by  the  subjects  of  the  claimant  nations  during 
the  revolutions  and  wars  "  which  had  recently  occurred  in  Vene- 
zuela, and  in  part  to  the  delayed  "  payments  on  the  external  debt " 
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of  Venezuela,  he  proposed  to  seize  the  occasion,  **  suggested  by  the 
events  that  have  taken  place,"  to  set  forth  "  some  considerations 
with  reference  to  the  forcible  collection  of  public  debts."  He  did 
so;  and  what  he  advocated,  or  is  supposed  to  have  advocated,  gave 
rise  to  the  so-called  "  Drago  Doctrine." 

In  his  instruction.  Dr.  Drago  omitted  to  mention  that  Germany 
in  July,  11)01,  had  invited  Venezuela  to  arbitrate  the  claims  of  her 
subjects  in  dispute,  and  that  Venezuela  had  replied :  "  You  insist 
that  Germany  shall  participate  in  the  examination  of  the  claims, 
and  Venezuela,  on  behalf  of  her  sovereignty  and  by  virtue  of  her 
domestic  legislation,  maintains  that  such  participation  is  wholly 
inadmissible."  Dr.  Drago  also  omitted  to  mention  that  on  December 
7,  1902,  the  British  Government  called  the  attention  of  Venezuela 
to  the  claims  of  British  subjects,  including  therein  "  an  arrangement 
of  the  foreign  debt,"  and  requested  that  the  justice  of  all  these  claims 
be  at  once  admitted  in  principle,  that  some  of  them  should  be  imme- 
diately paid,  and  that  for  the  others  Venezuela  should  "  consent  to 
accept  the  decisions  of  a  mixed  commission  with  respect  to  the 
amount  and  the  guaranty  for  payment."  Dr.  Drago  failed  to  note, 
also,  in  his  instruction,  that  Venezuela,  in  replying  to  the  British 
ultimatum,  had  made  no  reference  to  the  employment  of  a  mixed 
commission  to  determine  the  claims  in  dispute,  but  had  contented 
herself  by  insisting  on  the  adequacy  and  finality  of  her  national  lawa 
and  by  stating  that  "  the  so-called  foreign  debt  ought  not  to  be  and 
never  had  been  a  matter  of  discussion  beyond  the  legal  guaranties 
found  in  the  law  of  Venezuela  on  the  public  debt."  Likewise,  Dr. 
Drago  failed  to  mention  that  Italy,  the  third  blockading  Power,  had 
on  Dec-ember  11,  1902,  requested  Venezuela  to  "be  good  enough  to 
declare  itself  disposed  to  give  to  the  claims  of  her  subjects  the  atten- 
tion which  may  put  an  end  to  further  discussion,  accepting  the 
opinion  of  a  mixed  commission,"  and  finally  that  Venezuela  had 
answered  this  note  in  the  same  fashion  she  had  those  of  Germany 
and  Great  Britain  by  ignoring  the  proffer  of  arbitration  and  insist- 
ing that  her  national  laws  were  conclusive  of  the  merits  of  the 
claims  in  controversy. 

What  Dr.  Drago  did  in  his  famous  instruction  was  to  point  out 
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certain  special  considerations  in  respect  to  "  the  external  debt "  of 
states  (the  public  bonds  "  floated "  abroad)  which  ought  to  in- 
duce the  adoption  by  the  states  of  the  American  continents  of  a 
policy  to  this  effect :  "  The  public  debt  of  an  ^Vmerican  state  can 
not  occasion  armed  intervention,  nor  in  any  wise  the  actual  occupa- 
tion of  the  territory  of  the  American  nations,  by  a  European  power." 
He  contended  that  "  the  collection  of  loans  by  force  implies  terri- 
torial occupation  to  make  it  eflFective;  that  territorial  occupation 
means  the  suppression  of  the  governments  of  the  countries  on  which 
it  is  imposed ; ''  that  there  was  considerable  European  expression  in 
favor  of  establishing  colonies  in  South  America ;  and  that,  he  feared, 
mider  the  guise  of  "  financial  interventions,"  the  yearnings,  evi- 
denced by  that  expression,  might  be  suddenly  stimulated  and  grati- 
fied. His  point,  as  he  himself  has  since  stated,  was  "  before  and 
above  all  a  statement  of  policy  "  which  he  wished  to  see  adopted  by 
the  states  of  North  and  South  America ;  it  was  something  that  should 
be  supplementary  to,  if  not  a  further  definition  of,  the  Monroe 
Doctrine. 

How  far  the  particular  claims  based  on  "  the  external  debt "  of 
Venezuela  played  a  part  in  prompting  the  three  blockading  Powers 
to  resort  to  armed  force  is  difficult  to  determine.  It  is  likely  that 
their  importance  as  an  active  cause  for  the  armed  intervention  has 
been  vastly  over-emphasized.  However,  each,  of  the  treaties,  which 
the  blockading  Powers  made  with  Venezuela,  as  a  condition  to  raising 
the  blockade,  contained  a  stipulation  that  the  Venezuelan  Govern- 
ment "  undertakes  to  enter  into  a  fresh  arrangement  respecting  the 
external  debt  of  Venezuela  with  a  view  to  the  satisfaction  of  the 
claims  of  the  bond-holders.  This  arrangement  shall  include  a  defini- 
tion of  the  sources  from  which  the  necessary  payments  are  to  be 
provided."  As  a  consequence  of  these  special  stipulations  respecting 
the  public  bonds  of  Venezuela,  only  four  claims  arising  from  bonds 
were  presented  to  the  ten  international  arbitration  tribunals  which 
sat  at  Caracas  in  the  summer  of  1903  to  decide  the  private  claims  of 
ten  Powers  against  Venezuela.     Of  these  only  two  were  allowed. 

Belgium  presented  one  such  claim  in  the  case  of  the  Compagnie 
G6n6rale  des  Eaux  de  Caracas  v.  Venezuela.    The  umpire  took  juris- 
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diction  of  the  claim  of  this  Belgian  corporation  to  whom  Venezuela 
had  delivered  bonds  payable  to  bearer,  notwithstanding  that  some 
of  the  stockholders  of  the  corporation  were  not  Belgians^  and  also 
that  the  present  ownership  of  all  the  bonds  was  not  shown  to  be 
Belgian.  The  award  was  for  10,565,199.44  bolivars,' or  something 
more  than  two  million  dollars.  The  claim  of  Ballistini  v.  Vene- 
zuela', presented  by  France,  was  disallowed,  first,  because  the  claim- 
ant was  unable  to  produce  the  "  original  bonds  or  any  part  of  them  " 
and,  secondly,  because  they  were  "  nothing  else  but  bonds  of  a 
public  debt  of  the  Venezuelan  State  of  Guayana  "  for  the  recovery 
of  which  "  Ballistini,  like  any  other  holder  of  the  internal  debt  of 
the  State  of  Guayana,  is  obliged  to  submit  himself  to  the  laws  op 
decrees  which  govern  the  extinguishment  of  the  said  debt"  The 
first  reason  being  sufficient  for  the  disallowance  of  the  claim,  the 
second  must  be  taken  as  a  dictum  of  Dr.  Paul,  the  Venezuelan  com- 
missioner. This  latter  point  appears  to  have  come  up  in  the  claim 
of  Boccardo  v.  Venezuela,  presented  by  Italy.  It  was  decided  by  the 
umpire,  Mr.  Ralston,  without  an  opinion,  though  as  a  reporter  Mr. 
Ralston  states  with  respect  to  this  claim :  "  Judgment  was  given 
on  internal  bonds  on  the  authority  of  Aspinwall  Case,  Moore,  page 
3616."  It  is  understood  from  the  umpire  that  the  bonds  of  Boccardo 
were  national  in  character;  they  were  delivered  to  him  in  payment 
of  a  debt,  and,  though  payable  to  bearer,  were  never  transferred  by 
him.  Boccardo  was  allowed  267,480.82  bolivars,  or  about  fifty 
thousand  dollars.  The  fourth  bond  claim,  arbitrated  at  Caracas  in 
1903,  was  presented  by  the  United  States  in  behalf  of  one  Jarvis. 
The  bonds  in  this  case  were  issued  by  a  temporary  ruler  of  Venezuela 
in  payment  for  service  and  supplies  rendered  several  years  before 
to  an  unsuccessful  revolution  which  he  had  led.  The  commission 
decided  that  the  fact  that  the  United  States  had  not  recognized  the 
legal  character  of  the  Government  of  Venezuela  at  the  time  the  bonds 
were  issued  was  "  conclusive  upon  its  own  citizens,"  and  the  claim 
was  disallowed. 

Such  were  the  claims  against  Venezuela  arising  from  the  "  public 
debt "  due  to  the  subjects  of  ten  Powers,  excepting,  of  course,  those 
of  the  three  blockading  Powers,  which  were  specially  arranged  for 
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in  the  peace  treaties.  Judging  from  the  character  of  these  bond 
claims,  Venezuela  might  well  have  accepted  the  proffer  of  arbitra- 
tion, or  even  have  proposed  it,  instead  of  writing  long,  evasive  replies 
to  the  repeated  requests  of  the  three  blockading  Powers  that  she 
should  give  heed  to  the  claims  of  their  respective  subjects.  Instead 
of  manifesting  ^^  surprise ''  each  time  that  they  had  not  assented  to 
her  arguments  regarding  the  finality  of  her  national  law  in  such 
matters  and  going  on  to  rehearse  afresh  those  arguments,  Venezuela 
might  better,  it  would  se^n,  have  proposed  arbitration  by  an  im- 
partial tribunal ;  for  this  can  be  set  down  as  certain :  sooner  or  later 
the  powerful  states  are  bound  to  insist  upon  the  consideration  of  the 
claims  of  their  subjects  against  a  debtor  state. 

The  debtor  states  would  do  well  to  remember  that  though  inter- 
national law  postulates  the  equal  independence  of  states  and  the 
equality  of  their  rights  and  obligations  under  its  rules,  it  has,  as  yet, 
developed  no  formal  superior  judicial  or  administrative  authority, 
and  that,  as  a  consequence,  to  every  state  is  accorded  the  right  to 
determine  for  itself  whether  its  international  rights  have  been  in- 
vaded. According  to  both  practice  and  principle  every  state  which 
considers  itself  aggrieved  enjoys  the  sole  right  to  decide  the  redress 
which  it  shall  exact  and,  also,  whether  in  a  given  case  it  has  ex- 
hausted all  the  peaceful  remedies  it  should  pursue  in  order  to  secure 
redress.  The  use  of  force  is  a  recognized  legal  remedy  by  which 
states  may  settle  their  differences.  The  debtor  states  should  remem- 
ber that  states,  like  individuals,  are  entitled  to  maintain  a  reputable 
existence  and  to  protect  themselves  from  debilitation  and  destruc- 
tion; that  their  dignity  and  reputation,  their  economic  and  social 
welfare,  are  so  intimately  bound  up  in  the  maintenance  of  the  person 
and  property  of  their  subjects  that  they  are  compelled  to  guard 
jealously  every  invasion  of  the  international  rights  to  which  their 
subjects,  as  nationals  of  a  sovereign  state,  are  entitled. 

The  proposition  of  Dr.  Drago,  which  the  Secretary  of  State,  Mr. 
Hay,  characterized  as  "  ably  expounded,"  attracted  considerable 
attention  during  the  years  1903-1905  and  was  supposed  to  have 
been  given  a  place  on  the  program  of  the  Third  Pan-American  Con- 
ference held  at  Rio  de  Janeiro  in  July,  1906.  As  scheduled  for  the 
consideration  of  the  conference  it  read : 
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A  resolution  recommending  that  the  Second  Peace  Conference  at  The 
Hague  be  requested  to  consider  whether  and,  if  at  all,  to  what  extent 
the  use  of  force  for  the  collection  of  public  debts  is  admissible. 

Dr.  Drago  has  said  that  his  proposal  was  "  above  all  a  statement 
of  policy  "  for  the  states  of  the  American  continents  to  adopt  The 
resolution  prepared  for  discussion  at  Rio  de  Janeiro  proposed  the 
question  whether  or  not  there  should  be  submitted  to  the  Second 
Hague  Conference  a  question  of  law  to  which  there  was  but  one 
answer.  For  there  is  not  the  slightest  doubt  that  as  a  matter  of  legal 
right,  based  on  the  practice  and  the  principles  applicable  to  the  ques- 
tion proposed,  each  state  determines  for  itself  both  the  conditions 
under  which  it  is  justified  in  using  force,  and  the  extent  to  which  it 
will  go  in  the  use  of  force,  to  collect  the  *^  public  debts  "  due  its 
subjects  by  another  state.  The  Third  Pan-American  Conference  in 
committee  discussed  the  topic  of  its  program  and  as  a  result  of  its 
deliberations  formally  resolved : 

To  recommend  to  the  governments  represented  therein  that  they  con- 
sider the  point  of  inviting  the  Second  Peace  Conference  at  The  Hague 
to  consider  the  question  of  the  compulsory  collection  of  public  debts ;  and, 
in  general,  means  tending  to  diminish  between  nations  conflicts  having 
an  exclusively  pecuniary  origin. 

As  a  consequence  of  the  action  taken  at  Rio  de  Janeiro  in  1906, 
the  United  States  reserved  the  right  to  introduce  to  the  consideration 
of  the  Second  Hague  Conference,  as  an  addition  to  the  regular  pro- 
gram prepared  by  Russia,  the  question  of  an  "  agreement  to  observe 
certain  limitations  in  the  use  of  force  in  collecting  public  debts 
accruing  from  contracts.'' 

The  history"  of  the  subject  in  the  Second  Hague  Conference  has 
some  interest.  It  was  originally  submitted  to  the  conference  in  the 
following  form : 

Dans  le  but  d'eviter  entre  nations  des  conflits  armes  d'une  originie 
purement  p6cuniaire,  provenant  de  dettcs  contractuelles,  r6clam6e8 
comme  dues  aux  su  jets  ou  citoyens  d'unc  pays,  par  le  gouvemement 
d'un  autre  pays  et  afin  de  garantir  quo  toutos  les  dettcs  contractuelles 
de  cette  nature  qui  n'auraient  pu  etre  reglees  k  I'amihle  par  voie  diplo- 
matique, seront  poumi?cs  h  l'arbitragc<  il  est  eonvenu  qu'um  recours  i 
aucune  mesure  coercitivo   im]>liqnant   remploi   do  forces   niilitaires   ou 
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na vales  pour  le  recouvrement  de  telles  dettes  contractuelles  ne  pourra 
avoir  lieu  jusqu'a  ce  qu'une  offre  d'arbitrage  n'ait  ^te  faite  par  le 
creancier  et  refusee  ou  laiss^e  sans  r^ponse  par  le  debiteur,  ou  jusqu'A 
ce  que  I'arbitrage  n'aie  eu  lieu  et  que  PEtat  debiteur  ait  manque  k  se 
conformer  a  la  sentence  rendue. 

The  obvious  eflFect  of  this  language  was  to  recognize  the  legality 
of  the  use  of  force  except  in  the  cases  enumerated.  An  examination 
of  the  official  reports  of  the  proceedings  shows  that  the  delegation  of 
Sweden  was  the  only  one  to  raise  an  objection  on  this  point,  though 
Italy  and  Spain  reserved  a  favorable  vote  on  the  convention  till  the 
language  in  which  it  was  formulated  was  explained  and  made  more 
explicit.  Reservations  of  one  sort  or  another  were  made  by  some 
twenty-four  delegations.  This  was  a  surprise  to  General  Porter, 
who  had  introduced  the  proposal  with  a  clear  and  searching  inquiry 
into  the  advantages  which,  he  believed,  would  accrue  to  all  the  states 
from  the  adoption  of  such  a  convention. 

He  had  called  attention  to  the  "  growing  impression  that  the  em- 
ployment of  armed  force  to  collect  unadjusted  contractual  debts  from 
a  debtor  nation,  unless  restricted  by  some  general  international 
agreement,  may  become  the  most  fruitful  source  of  wars,  or  at  least 
give  rise  to  frequent  blockades,  threats  of  hostilities,  and  rumors  of 
warlike  intentions  calculated  to  interrupt  commerce, .  affect  the 
markets  of  the  world  adversely,  create  a  feeling  of  uneasiness,  and 
disturb  not  only  the  countries  concerned  in  the  dispute  but  neutral 
nations  as  well."  He  showed  that  the  disposition  of  neutral  states 
to  refuse  to  recognize  the  "  pacific  blockade,"  undertaken  by  a 
creditor  state  to  compel  the  payment  of  such  claims,  necessarily  leads 
to  the  effective  blockade  of  actual  war,  and  that  the  seizure  of  prop- 
erty and  territory  may  naturally  lead  to  a  prolonged  occupation, 
which  may  tend  to  disturb  "  the  balance  of  power  "  and  menace  the 
world's  peace.  General  Porter  further  pointed  out  that  hostilities 
against  a  debtor  state  inevitably  interrupt  its  foreign  commerce,  cut 
down  its  revenues  from  customs,  and  put  it  to  the  expense  of  resist- 
ing force  by  force — all  of  which  merely  diminished  its  means  of  pay- 
ing its  debts  and  aroused  the  anxiety  of  the  subjects  of  other  states 
respecting  their  claims  against  the  common  debtor  to  such  an  extent 
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that  their  governments  are  frequently  compelled  to  join  in  coercive 
measures  against  a  debtor  state  whose  finances  may  have  become 
temporarily  deranged  from  such  natural  causes  as  insurrections,  loss 
of  crops,  floods,  and  earthquakes,  and  which,  while  without  tlie  means 
of  making  immediate  payment^  could  meet  all  its  obligations  if  given 
a  reasonable  time. 

He  quoted  English  and  American  statesmen  to  show  that  there 
is  no  absolute  obligation  on  the  part  of  a  state  to  protect  its  subjects 
in  their  transactions  with  a  foreign  state,  and  that  intervention  in 
every  case  is  entirely  a  matter  of  "  expediency."  He  showed  how 
easy  it  is  for  a  state  to  be  imposed  upon  by  the  ex  parte  statements 
of  an  unprincipled  speculator  who  "  is  playing  a  game  "  in  whidi 
"  if  he  gains  millions  his  Government  does  not  share,  *  *  * 
but  if  he  loses  he  demands  that  it  go  even  to  the  extent  of  war  to 
secure  sums  claimed  to  be  due  and  often  grossly  exaggerated."  He 
spoke  of  "  the  early  consideration  and  profound  study  given  the 
general  subject "  by  Dr.  Drago,  "  one  of  our  highly  esteemed 
colleagues  in  this  conference,"  and  concluded  by  summing  up  the  ad- 
vantages which  would  accrue  to  the  creditor,  the  neutral,  and  the 
debtor  states,  respectively,  were  the  present  convention  against 
the  use  of  force  agreed  to  by  all  states.  The  certainty  that  "  all  dis- 
puted claims  would  be  subject  to  adjudication  by  an  impartial  tri- 
bunal," he  stated,  would  eliminate  the  speculators  who  "  trade  upon 
the  necessities  of  feeble  and  embarrassed  governments,"  and  he  might 
have  added  (if  it  had  been  diplomatic  to  do  so)  it  would  tend,  also, 
to  eliminate  the  improvident  stipulations  to  which  debtor  states  had 
been  accustomed  to  agree. 

Of  the  reservations  offered  by  the  various  delegations  to  the 
original  convention  submitted  by  the  United  States,  there  were  two 
in  particular  which  received  the  concurrence  of  several  of  the  Latin 
American  states :  First,  "  recourse  to  arbitration  should  be  per- 
mitted only  in  the  case  of  denial  of  justice  after  the  judicial  remedies 
of  the  debtor  state  had  been  exhausted ;  "  second,  "  claims  arising 
from  the  public  bonds  of  a  debtor  state  should  in  no  case  be  cause 
for  a  military  attack  or  the  actual  oc»cupation  of  American  territory." 
The  delegation  of  Venezuela  led  in  insisting  upon  the  first  reserva- 
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tion;  the  second  was  advanced  by  Argentina,  and  the  reasons  for  it 
were  explained  by  Dr.  Drago  in  substantially  the  same  language  as 
that  which  he  employed  in  his  paper  on  "  State  Loans  in  Their 
Relation  to  International  Policy,"  which  appeared  in  the  July 
(1907)  number  of  this  Journal.  The  arguments  of  Venezuela  were 
the  same  as  those  which  she  advanced  repeatedly  in  her  diplomatic 
correspondence  with  Germany,  Great  Britain,  and  Italy  respecting 
the  claims  of  their  respective  subjects  against  her.  Common  cause 
was  made  on  these  two  points  by  eight  of  the  Latin  American  states 
when  the  convention  in  its  revised  form  came  before  the  full  con- 
ference for  adoption.  Argentina,  Colombia,  Ecuador,  Guatemala, 
Nicaragua,  Paraguay,  Peru,  and  Uruguay  voted  for  the  convention, 
but  made  the  two  reservations.  Venezuela  abstained  from  voting 
because  her  delegation  could  only  subscribe  to  the  first  paragraph  of 
the  convention,  viz,  the  agreement  not  to  use  force  for  the  recovery 
of  contractual  debts. 

Forty-four  states  took  part  in  the  final  vote  of  the  full  conference. 
Thirty-nine  voted  in  favor  of  ihe  convention;  ten  of  these  made 
reservations.  Five  abstained  from  voting  —  Belgium  and  Rou- 
mania,  because  the  convention  made  no  reservation  in  case  the  "  vital 
interests  "  of  a  state  were  concerned ;  Switzerland  and  Venezuela, 
because  they  considered  that  their  national  laws  gave  adequate  pro- 
tection and  remedies  to  foreigners ;  and  Sweden,  without  advancing 
any  reason. 

Such  is  the  history  of  the  first  convention  involving  obligatory 
arbitration  adopted  by  a  Hague  conference  and  recommended  to  the 
states  of  the  world  for  ratification.  It  had  its  origin  in  the  famous 
instruction  of  December  29,  1902,  written  by  Dr.  Luis  Drago,  and 
though  it  fails  to  embody  what  he  sought,  it  is  not  too  much  to 
say  that  it  was  largely  due  to  his  sympathy  with  the  general  proposi- 
tion and  to  his  influence  upon  several  of  the  Latin  American  delega- 
tions in  the  Second  Hague  Conference  that  they  did  not  abstain  from 
voting  for  the  adoption  of  the  convention.  The  ratification  of  the 
present  convention  by  the  forty-four  powers  who  took  part  in  the 
Second  Hague  Conference  will  undoubtedly  mark  an  important 
advance  in  the  history  of  international  arbitration. 
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CONSTRUCTION    OF   THE   TERM    '*  DETTES    CONTRACTUELLES  " 

Before  the  subcommittee  the  term  **  dettes  contractuelles "  was 
considered  *'  too  vague  "  by  Dr.  Drago  and  the  delegate  of  Servia, 
M.  Milovanovitch.  They  wanted  to  know  if  it  would  apply  to  dis- 
putes arising  from  contracts  to  which  two  states  were  the  direct 
parties  as  well  as  from  contracts  to  which  a  state  and  the  subjects  of 
another  state  were  parties.  General  Porter  answered  that  "  the  dis- 
tinction has  little  importance  here."  He  might  have  answered  that 
the  language  of  the  convention  was  not  susceptible  of  the  former 
construction.  They  wanted  to  know,  too,  if  the  term  would  apply 
to  the  claims  arising  from  the  public  bonds  of  a  state  held  by  the 
subjects  of  another  state.  Dr.  Drago  believed  that  it  would  apply 
and  desired  that  an  exception  should  be  made  in  express  terms, 
because,  as  he  contended,  claims  arising  from  the  external  debt  of  a 
state  should  never  under  any  circumstances,  at  least  so  far  as  the 
states  of  the  Americas  were  concerned,  be  recoverable  by  armed 
force.  It  would  probably  have  pleased  Dr.  Drago  to  have  had  a 
declaration  or  reservation  made  in  the  convention  on  contract  debts 
somewhat  similar  to  the  one  made  by  the  United  States  in  both  the 
first  and  second  Hague  conventions  for  the  peaceful  adjustment  of 
international  diflFerences,  which  reads: 

Nothing  contained  in  this  convention  shall  be  so  construed  as  to  require 
the  United  States  of  America  to  depart  from  its  traditional  policy  of  not 
entering  upon,  interfering  with,  or  entangling  itself  in  the  political  ques- 
tions or  internal  administration  of  any  foreign  state,  nor  shall  anything 
contained  in  the  said  convention  be  so  construed  as  to  require  the 
relinquishment,  by  the  United  States  of  America,  of  its  traditional  atti- 
tude toward  purely  American  questions. 

M.  Milovanovitch,  on  the  other  hand,  sought,  in  order  to  avoid 
any  misunderstanding,  to  have  substituted  for  the  words  "  de  dettes 
contractuelles  "  the  words  "  provenant  de  dettes  publiques  ou  autres 
dettes  contractuelles."  It  is  difficult  to  see  in  what  respect  these 
words  would  have  been  an  improvement.  If  the  right  to  sue  the 
government  in  respect  to  the  interest  or  principal  of  the  bonds  is 
given  generally  by  statute  or  specifically  in  the  case  of  particular 
bonds,  there  is  certainly  no  sound  reason  for  not  denominating  the 


USB  OF  FOECE  TO  KECOVEE  ON  CONTRACT  CLAIMS       91 

legal  relation  established  between  the  government  and  the  bond- 
holder as  one  of  contract,  even  though  the  right  to  sue  is  qualified 
by  a  special  procedure,  a  limited  right  of  appeal,  etc.  It  was  asserted 
by  M.  Milovanovitch  that  states  never  make  themselves  suable  in 
respect  to  the  bonds  they  issue.  If  this  were  so,  what  then  would  be 
the  legal  relation  established  between  the  government  and  the  bond- 
iiolder?  Having  regard  to  the  precise  use  of  juridical  language, 
<x)uld  it  be  said  that  there  is  any  legal  relation  between  them  ?  It 
•would  seem  merely  a  moral  obligation  on  the  part  of  the  state. 
Bonds  of  this  character,  then,  could  not  come  within  the  terms  of 
the  present  convention;  a  dispute  arising  between  states  in  respect 
to  such  bonds  would  be  determined  by  the  regular  principles  of 
international  law  and  practice. 

However,  the  fact  is  that  the  right  to  sue  on  the  bonds  issued  by  li 
states  is  generally  allowed.     Action  in  contract  to  recover  principal  // 
or  interest,  due  and  unpaid,  may  be  brought  on  the  United  States// 
bonds  in  the  Court  of  Claims,  or  a  mandamus  may  issue  to  the  Secre- 1 
tary  of  the  Treasury,  under  existing  law,  to  compel  him  to  pay  the  I 
interest  on  United  States  bonds  due  and  unpaid. 

This  brings  us  to  the  most  difficult  question  which  might  be  raised 
in  respect  to  the  proper  construction  of  the  term  "  dettes  contractu- 
'elles"  Suppose  a. general  law,  enacted  by  a  legislature  in  whom  is 
reposed  all  the  residuary  powers  of  a  state's  sovereignty,  should  have  / 
the  effect  to  annul  or  substiintially  modify  the  contractual  rights 
which  a  foreign  subject  enjoyed  against  such  state;  would  it  be 
proper  to  consider  that  such  action  on  the  part  of  a  state,  taken,  it 
must  be  assumed  as  a  matter  of  public  exigency,  is  a  breach  of  its 
contract  with  the  foreign  subject  ?  For  example,  it  has  been  re- 
peatedly held  in  the  United  States  Court  of  Claims  that  "  the  United 
States  as  a  contractor  is  not  responsible  for  the  United  States  as  a 
lawgiver."  Thus  it  was  said  in  Deming's  Case.  Here  the  claimant 
contracted  to  furnish  the  United  States  certain  supplies,  and  Con- 
gress later  imposed  an  additional  duty  on  some  of  the  supplies,  and 
also  passed  a  legal-tender  act.  The  effect  of  both  these  acts  was 
greatly  to  increase  the  cost  of  the  supplies  to  the  claimant  and  cause 
him  a  loss  on  his  contract  with  the  United  States.     The  Court  of 
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Claims  said:  "Were  this  action  brought  against  a  private  citizen^ 
against  a  body  corporate,  against  a  foreign  government,  it  could  not 
poesibly  be  sustained.  In  this  court  the  United  States  can  be  held 
to  no  greater  liability  than  other  contractors  in  other  courts." 

The  principle  has  also  been  repeatedly  applied  in  the  Court  of 
Claims  where  the  act  of  state  was  tliat  of  an  executive  officer.  The 
claimants  in  Jones's  Case  contracted  with  the  United  States,  through 
the  Commissioner  of  Indian  Affairs,  to  survey  certain  public  lands 
which  at  the  time  were  protected  from  Indian  attack  by  United  States 
troops.  After  the  claimants  had  begim  work  on  the  contract  it  be- 
came necessary  to  withdraw  the  troops.  When  this  was  done  by  the 
United  States  War  Department,  the  Indians  swooped  down  upon, 
the  sun^eyors  and  caused  them  much  delay  and  increased  expense  in. 
the  execution  of  their  contract.  The  claimants  sued  to  recover  on  the^ 
ground  that  the  United  States  could  not  change  its  attitude  or  its 
policy  in  a  material  degree,  without  incurring  the  responsibility  of 
making  the  claimants  just  compensation  for  all  additional  expenses 
thereby  occasioned.  The  Court  of  Claims  held :  "  This  position  cani 
not  be  sustained.  The  two  characters  which  the  Government  posses- 
ses as  a  contractor  and  as  a  sovereign  can  not  be  thus  fused;  nor 
can  the  United  States  while  sued  in  the  one  character  be  made  liable 
in  damages  for  its  acts  done  in  the  other.  Whatever  acts  the  Govern- 
ment may  do,  be  they  legislative  or  executive,  so  long  as  they  be 
public  and  general,  can  not  be  deemed  specially  to  alter,  modify, 
obstruct,  or  violate  the  particular  contracts  into  which  it  enters  witb 
private  persons.'^ 

Every  state  in  the  administration  of  its  national  law  distinguishes 
those  governmental  acts  which  give  rise  to  breaches  of  contract  (to- 
which  it  is  party)  from  those  which,  however  much  they  may  annul 
or  modify  such  contracts,  give  rise  to  no  legal  damage,  i.  e.,  are 
damnum  ahsqwe  injuria^  Every  state  denies  that  its  public  govern- 
mental acts  can  give  rise  to  "  dettes  contractuelles." 

Under  the  present  convention  are  these  distinctions  of  the  national 
law  to  be  ignored  ?  Is  the  jwsition  to  be  taken  tliat  all  acts  of  a  state, 
which  annul  or  othorwise  interfere  with  the  contracts  Ix^tween  it  and 
the  subjects  of  a  foreign  state,  may  give  rise  to  "  dettes  contrac- 
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tuelles  ? "  This  is  undoubtedly  the  true  construction.  The  term  | 
"  dettes  contractuelles  "  as  used  in  the  national  law  of  states  denotes 
government  liability  in  matters  of  contract;  as  used  in  the  present 
convention  it  connotes  arbitral  jurisdiction  in  international  disputes, 
or  at  least  the  absence  of  force  under  certain  circumstances. 
TTie  intent  of  the  convention  is  to  refer  to  international  tribunals 
the  very  delicate  and  difficult  task  of  determining  the  liability  of  one 
state  to  another  where  the  public  governmental  acts  of  the  one  have 
annulled  or  modified  the  contracts  which  it  had  with  the  subjects  of 
the  other.  But  the  present  convention  does  not  give  a  jurisdiction 
to  arbitration  in  the  sense  that  one  state  may  summon  another  state 
before  an  international  tribunal  to  have  any  controversy  between 
them  respecting  contract  claims  determined.  No  tribunal  exists 
with  authority  to  entertain  such  controversies.  The  powers  in  dis- 
pute must  establish  by  convention,  or  other  agreement,  their  forum, 
and  they  may  stipulate  expressly  the  law  which  the  arbitrators  shall 
apply.  However,  if  the  arbitrators  are  untrammelled  by  such  stipu- 
lations, they  are  free  to  fix,  according  to  their  own  views,  the  inter- 
national standard  of  state  liability  for  damages  suffered  by  foreigners 
in  respect  to  their  contracts  with  a  state. 

In  recommending  the  present  convention  to  the  states  of  the  world 
for  ratification  the  Second  Hague  Conference  has  taken  a  well- 
measured  step  toward  the  giving  of  a  definite  and  unconditional 
jurisdiction  to  arbitration.  Its  ratification  and  faithful  observance 
should  act  as  an  entering  wedge  to  the  development  of  an  arbitral 
jurisdiction.  Gradually  the  present  rough  arrangement  may  be 
improved  and  its  incomplete  jurisdiction  extended,  as  the  early  writs 
in  England  extended  the  jurisdiction  of  the  courts.  Gradually  the 
state  may  be  expected  to  discover  that  tlieir  "  national  honor  "  and 
^'  vital  interests ''  are  not  jeopardized  by  referring  their  differences 
to  the  arbitrament  of  law.  Gradually  states,  and  the  society  of 
which  they  are  composed,  may  be  expected  to  acquire  the  habit  of 
submitting  international  disputes  to  the  decision  of  international 
tribunals  in  which  they  have  confidence.  Gradually  the  crude  arbi- 
tration arrangements  of  the  present  may  be  perfected,  and  that  con- 
fidence in  the  fairness  and  judicial  attitude  of  the  arbitrators  which 
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THE  HAGUE  CONVENTION  CONCERNING  THE  RIGHTS 

AND  DUTIES  OF  NEUTRAL  POWERS  AND 

PERSONS  IN  LAND  WARFARE.^ 

1.  Hugo  Grotius  says,  at  the  close  of  Chapter  XVII,  Book  III, 
of  his  work  De  jure  belli  ac  pads,  that  it  may  be  advantageous 
(for  a  neutral)  to  make  a  convention  with  each  of  the  belligerents 
so  that  it  may  be  allowed  to  abstain  from  the  war  with  the  consent 
of  both  sides.  This  opinion  of  the  father  of  the  law  of  nations 
might  be  deemed  to  be  well  reasoned  in  1625,  but  it  reads  very 
strangely  in  1908. 

To  be  neutral  is  to-day  the  right  of  all  nations,  not  derived  from 
the  consent  of  the  belligerents  but  rather  imposed  upon  them  abso- 
lutely. War  is  an  abnormal  condition,  occurs  at  increasingly 
greater  intervals,  and  is  becoming  of  shorter  and  shorter  duration. 
To  make  the  briefest  passing  review  of  the  history  of  the  eighteenth 
century  one  would  have  to  summarize  the  years  of  peace;  but  for 
the  last  half  century  one  would  gain  time  by  summarizing  the  years 
of  war.  Since  1815  the  territorial  expansion  of  the  civilized  world 
and  the  great  variety  of  political  and  economical  interests  on 
the  Continent  have  done  away  with  the  spectacle  of  world  wars. 
In  the  present  time  not  only  would  an  armed  conflict  of  one  hun- 
dred years  be  impossible,  but  even  one  of  thirty,  or  ten  or  seven 
vears'  duration. 

This  tendency  toward  the  limitation  of  warfare  goes  beyond 
juridical  doctrines  and  has  a  direct  and  positive  influence  upon 
the  progressive  tendency  and  continuous  development  of  the  law  of 
neutrality.  Although  the  word  "  neutrality,"  which  was  unknown 
to  Grotius,  was  used  five  years  before  the  publication  of  his  im- 
mortal work  by  the  obscure  author  Neumayr  de  Ramsla,   never- 

1  Translated  by  Miss  Margaret  M.  Hanna,  Department  of  State. 
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theless  the  idea  which  it  represents  at  the  present  day  is  the  result 
■of  the  pacific  sentiment  of  our  times. 

It  is  necessary  to  limits  so  far  as  possible,  the  effects  of  war, 
in  order  not  to  disturb  in  international  society  those  who  wish  to 
continue  to  enjoy  the  benefits  of  peace,  and  it  is  necessary  that  the 
latter  shall  be  able  to  declare,  in  the  name  of  the  law,  that  the  peace 
•continues  for  them  unaltered,  and  that  in  their  dominions  and 
sphere  of  action  they  will  proceed  irrespective  of  the  war  and 
unmoved  by  the  war. 

When  neutrality  began  to  develop  into  theory  and  practice  in 
the  eighteenth  century  it  was  supported  by  the  desire  of  each  bellig- 
erent to  prevent  the  enemy  from  gathering  forces  with  the  assist- 
ance of  noncombatant  states.  By  a  reaction,  due  partly  to  jealousy 
and  partly  to  resentment,  the  belligerent  states  consented  to  the 
inevitable  necessity  that  there  be  neutral  states,  on  the  condition 
of  imposing  upon  them  strict  duties,  so  that  the  enemy  country  of 
either  could  not  be  benefited  by  that  situation.  And,  in  fact,  theory 
and  practice  set  forth  and  demanded  a  series  of  duties  for  neutral 
states,  as  though  such  condition  were  a  grave  wrong  or  menace  to 
international  society. 

At  the  same  time,  the  comparative  difficulty  of  land  communi- 
cation and  the  isolation  of  states  caused  the  principal  interest  in 
these  questions  to  be  turned  upon  the  sea  and  maritime  enterprises. 
The  two  great  armed  neutralities  were  in  the  interest  of  commerce  at 
sea,  and  the  decisions  of  the  Congress  of  Paris  of  1856  dealt  with  the 
maritime  practice  of  neutrals. 

2.  By  the  time  of  the  meeting  of  the  conference  at  The  Hague 
there  had  taken  place  a  new  and  important  evolution  in  the  theory 
and  practice  in  regard  to  these  questions.  In  brief,  neutrality 
to-day  does  not  depend  upon  the  interest  of  the  belligerents,  nor 
upon  their  military  exigencies,  but  upon  the  pacific  interests  of 
the  universal  community,  constantly  becoming  more  exacting,  and 
upon  the  right  of  the  noncombatant  states  to  maintain  their  natural 
prerogatives  in  spite  of  the  conflict. 

A   scries  of  acts   and   abstentions,   which  were   formerly   called 
•duties  of  neutral  powers,  are  still  called  duties,  but  of  the  bellig- 
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erent  states.  Instead  of  saying,  for  example,  that  the  neutral  must 
prevent  the  passage  across  its  territory  of  the  belligerent  army,  it 
is  now  held  that  the  combatants  must  refrain  from  crossing  neutral 
territory  with  their  armies.  This  is  not  simply  a  different  form  of 
expression,  but  a  radical  change  in  the  juridical  situation  of  both, 
and  therefore  in  their  international  responsibility. 

Another  step  which  the  cireumstanoes  of  intense  and  pressing 
modem  social  life  have  brought  with  it,  is  the  study  of  conditions 
of  neutral  and  belligerent  states  during  war  on  land,  giving  rise 
to-day  to  as  many  and  as  important  questions  as  those  which  were 
brought  up  by  the  maritime  conmierce  of  the  eighteenth  and  nine- 
teenth centuries. 

On  both  land  and  sea  the  influence  of  two  modem  theories  has 
been  felt  —  the  one  international,  the  other  political.  As  war  is 
declared  between  states  and  not  between  the  individuals  residing 
therein,  this  international  distinction  between  a  state  and  its 
nationals  during  the  war  has  given  rise  to  the  theory  that  the 
foreigner  resident  in  belligerent  territory  has  a  peculiar  juridical 
status  during  hostilities.  Thus  has  arisen  the  theory  of  individual 
or  private  neutrality  in  the  public  relations  of  the  law  of  nations. 

Likewise,  the  democratic  character  of  the  modem  state  tends  to 
distinguish  the  conduct,  right,  duty,  and  responsibility  of  individ- 
uals from  the  general  functions  of  the  government  Therefore, 
neutral  persons  may  carry  on  lawful  acts  in  aid  of  one  of  the 
belligerents  which  the  neutral  state  admits  because  such  acts  lie 
within  the  sphere  of  individual  activity  touching  which  the  state 
does  not  concern  itself,  but  which  the  state  itself  could  not  carry 
on  without  failing  in  the  elemental  duties  of  neutrality.  Take, 
for  example,  the  trade  in  arms  and  munitions  of  war. 

3.  These  generalizations  will  serve  at  the  same  time  as  an  explana- 
tion and  as  a  touchstone  for  the  work  accomplished  by  the  Second 
Peace  Conference  in  the  convention  which  we  shall  examine  in  this 
article.  Three  subjects  are  vigorously  treated:  (a)  The  rights 
and  duties  of  belligerents  with  respect  to  neutral  powers  during 
land  warfare;  (b)  the  rights  and  duties  of  the  neutral  persons 
who  are  outside  of  the  sovereign  sphere  of  the  belligerents;  and 
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(c)  the  juridical  status,  as  affected  by  the  war,  of  neiitnd  peiBOns 
and  of  their  private  property  in  belligerent  territory  or  territ(»y 
occupied  by  belligerents. 

All  of  the  above  was  embodied  in  a  resolution  which  the  First 
Conference  of  1899  approved,  with  the  view  to  having  the  questions 
relating  to  the  rights  and  duties  of  neutrals  included  in  the  pro- 
gram for  the  Second  Conference. 

4.  The  first  two  out  of  the  five  chapters  of  the  convention  upon 
the  rights  and  duties  of  neutral  powers  and  persons  in  land  war- 
fare, negotiated  at  The  Hague,  refer  to  states  and  not  to  persons. 
A  proposition  of  the  French  del^ation,  added  to  and  amended  by 
the  English,  Swiss,  Dutch,  German,  Belgian,  and  Danish  delega- 
tions, formed  the  basis  for  the  agreements. 

The  original  French  proposition  provided : 

Article  1.  A  neutral  state  can  not  be. held  responsible  for  the  acts  of 
its  subjects,  of  which  a  belligerent  may  complain,  except  when  such  acts 
are  effected  within  its  own  territory. 

Art.  2,  A  neutral  state  shall  not  tolerate,  within  its  territory,  the 
organization  of  corps  of  combatants  or  the  establishment  of  recuiting 
agencies  in  aid  of  a  belligerent.  But  it  shall  have  no  responsibility  if 
some  of  its  subjects  shall  cross  the  frontier  to  enlist  in  the  service  of 
either  of  the  belligerents. 

Art.  3.  A  neutral  state  is  not  bound  to  prevent  its  subjects  from 
exporting  arms  and  munitions  and  in  general  from  furnishing  an  army 
with  all  that  may  be  useful  for  either  of  the  belligerents. 

Art.  4.  Prisoners  who  may  escape  from  belligerent  territory  and 
reach  neutral  territory  shall  remain  at  liberty. 

5.  The  amendment  of  the  British  delegation  accepted  the  first 
four  articles  of  the  French  proposition,  adding  to  the  last  prisoners 
escaping  from  territory  occupied  by  belligerents,  and  also  adding 
two  other  suggestions:  First,  that  a  neutral  state  is  bound  to  prevent 
the  installation  within  its  territory  of  any  wireless  telegraphic  or 
other  apparatus  serving  as  a  means  of  communication  with  bellig- 
erent maritime  or  land  forces;  second,  that  passage  be  prohibited 
across  neutral  territory  of  troops,  munitions,  and  provisions  of  war 
for  the  use  of  a  belligerent. 

Tlie  Dutch  delegation  proposed,  on  the  one  hand,  that  the  liberty 
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of  prisoners  who  entered  neutral  territory  should  be  extended  in 
cases  of  asylum  or  refuge  to  those  who  were  conducted  by  an  armed 
force.  Moreover,  they  proposed  that  war  supplies,  taken  from  the 
enemy  and  carried  by  an  army  taking  refuge  in  neutral  territory, 
shall  be  returned  to  the  state  to  which  it  belongs  after  the  termi- 
nation of  the  war.  They  proposed,  further,  that  the  declaration 
should  expressly  stipulate  that  the  fact  of  a  neutral  state  resisting, 
even  by  force,  attempts  to  violate  its  neutrality  can  not  be  r^arded 
as  a  hostile  act 

Germany  contributed  to  the  problem  by  suggesting  a  new  article 
providing  that  the  neutral  state  is  not  boimd  to  prohibit  or  restrict 
the  use  by  belligerent  states  of  cables  and  telegraphs  which  are  within 
its  territory,  including  government  installations  as  well  as  those 
belonging  to  private  individuals  or  companies;  but  that  any  pro- 
hibition or  restriction  should  apply  equally  to  all  belligerents. 

On  the  part  of  Switzerland,  certain  amendments  as  to  form  were 
proposed,  emphasizing  the  idea  that  the  neutral  state  is  not  bound 
to  receive  escaped  prisoners,  nor  to  tolerate  their  residence  in 
iheir  territory.  The  Belgian  amendments  referred,  in  great  part, 
to  the  matters  of  form  and  expression,  except  that  they  proposed 
that  neutral  territory  is  inviolable  and  that  the  neutral  state  should 
be  allowed  to  permit  escaped  prisoners  to  go  at  liberty  or  to  assign 
them  a  place  of  residence. 

And,  finally,  the  Danish  proposition  declared  that  if  a  neutral 
state  mobilizes  its  military  forces  with  a  view  to  preparing  in  good 
time  for  the  defense  of  its  neutrality,  even  although  it  may  not 
have  received  notice  of  the  opening  of  hostilities  from  the  bellig- 
erents, such  act  shall  not  be  deemed  unfriendly  with  respect  to 
eifl»r'co..endtag  party. 

6.  With  this  material,  the  second  subcommission  of  the  second 
commission  and  its  cotnite  de  redaction  and  d'examen^  proceeded 
to  their  respective  labors.      It  was  unanimously  admitted  that  it 

sThis  committee,  presided  over  by  Mr.  Asser,  was  made  up  of  General  de 
Odndell,  from  Germany;  General  Davis,  from  the  United  States  of  America; 
Baron  Giesl  de  Gieslingen,  from  Austria;  Beernaert  and  van  den  Heuvel,  from 
Belgium;  Bustamante,  from  Cuba;  Brun,  from  Denmark;  Renault,  from  France; 
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was  not  proper  to  formulate  the  projected  convention  as  applicable 
only  to  the  duties  of  neutrals,  but  that  it  was  necessary  to  draft  it 
in  a  form  to  include  duties  of  belligerents,  and  that  in  certain  cases 
concrete  duties  should  be  imposed  upon  them. 

The  responsibility  of  the  neutral  state  was  defined  to  be  that 
it  was  not  possible  to  demand  neutrality  for  everything  that  takes 
place  in  its  territory,  nor  for  anything  that  takes  place  outside  of  it 
Japan  wished  to  extend  the  responsibility  of  the  neutral  state  to 
territory  over  which  it  exercises  jurisdiction,  or  a  protectorate,  or, 
as  Colonel  Borel  said,  in  broader  terms  [to  territory]  to  which  its 
public  authority  is  extended.  Difficulties  of  drafting,  aside  from 
the  individuality  of  such  cases,  made  it  advisable  that  the  definitive 
project  should  include  only  the  territory  of  the  neutral  state. 

The  first  agreement,  accepted  without  debate,  was  the  fundamental 
declaration,  opportunely  proposed  by  the  Belgian  delegation,  that 
the  territory  of  neutrals  is  inviolable  to  belligerents. 

7.  Aside  from  the  general  lines  mentioned  in  the  preceding  para- 
graphs, rules  were  established  to  govern  the  legal  and  illegal  acts 
which  may  be  performed  by  belligerents  in  neutral  countries. 
Recruiting  offices  and  the  organizing  of  corps  of  combatants  were 
prohibited  without  discussion,  but,  on  the  other  hand,  it  was  posi- 
tively settled  that  neutral  states  have  no  responsibility  for  the  acts 
of  persons  who  may  individually  leave  the  country  to  enter  the  ser- 
vice of  either  of  the  belligerents. 

Although  Germany  held,  with  regard  to  this  proposition  and  with 
respect  to  neutral  individuals  residing  in  belligerent  territory  or  in 
territory  occupied  by  belligerents,  that  the  belligerent  states  should 
engage  not  to  accept  the  service  of  foreigners  and  that  neutral  states 
should  prohibit  such  sennce  by  their  subjects,  this  innovation,  which 
departed  from  established  usage  up  to  the  present  time  and  seriously 
threatened  individual  liberty,  did  not  meet  with  success  in  the 
commission. 

Lord  Reay  and  General  Elles,  from  Great  Britain;  Tsudzuki,  from  Japan; 
Eyschen,  from  Luxemburg;  General  den  Beer  Poortugael,  from  the  Nether- 
lands; Samad  Khan,  from  Persia;  Beldiman,  from  Roumania;  Borel  (Redacteur) 
and  Carl  in,  from  Switzerland. 
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The  theory  of  respecting  neutral  territory  in  the  direct  uses  of  war 
was  carried  to  the  extent  of  prohibiting  belligerents  from  sending 
their  troops,  convoys,  munitions,  or  provisions  across  the  territory 
of  a  neutral  state.  But  the  neutral  state,  in  the  protection  of 
commerce  and  to  avoid  becoming  an  indirect  ally  of  either  of  the 
belligerents,  remained  exempt  by  express  provision  from  prohibiting, 
for  the  use  of  either  of  the  belligerents,  the  exportation  or  the  transit 
of  arms,  munitions,  and  anything  that  might  be  useful  to  a  fleet  or 
an  army. 

With  regard  to  the  medium  of  communication,  a  distinction  as 
sensible  as  it  was  necessary  was  made.  The  neutral  state  is  not 
bound  to  prohibit  or  restrain  the  belligerents  from  the  use  of  tele- 
graphic or  telephonic  cables  or  of  wireless  telegraphic  apparatus 
which  may  belong  to  it  or  to  companies  or  private  individuals ;  but 
any  restrictive  or  prohibitive  measures  which  it  may  adopt  shall 
apply  impartially  to  all  belligerents,  seeing  to  it  that  private  per- 
sons and  companies  owning  apparatus  shall  follow  the  same  course. 
This  latter  point  gave  rise,  on  the  part  of  the  British  delegation,  in 
the  subcommission,  to  a  reservation,  which  was  not  repeated  in  the 
conference,  and  the  principle  of  the  freedom  of  communications 
was  accepted  by  Great  Britain  on  condition  that  in  the  report  it 
should  appear  that  the  liberty  of  a  neutral  state  to  transmit  dis- 
patches by  means  of  land  lines,  submarine  cables,  or  wireless  appa- 
ratus does  not  comprehend  the  right  to  use  them  or  to  permit  their 
use  to  lend  obvious  assistance  to  either  of  the  belligerents.  It 
seemed  to  the  committee  that  this  last  reservation  leaves  the  broad 
wording  of  the  convention  a  little  indecisive  and  exposed  to  practi- 
cal difficulties. 

At  the  same  time,  and  as  another  of  the  distinctions  already 
mentioned,  it  was  specifically  prohibited  to  the  belligerents  — 

(a)  To  install  within  the  territory  of  the  neutral  state  wireless 
stations  or  any  other  apparatus  destined  to  serve  as  a  means  of 
communication  with  the  belligerent  sea  or  land  forces;  and, 

(6)  To  use  installations  of  this  kind  established  by  them  before 
the  war,  for  exclusively  military  purposes,  and  which  may  not  have 
been  open  to  the  service  of  public  messages. 


^ 
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The  above  clause  (6),  which  was  suggested  by  some  remarks  o£ 
the  first  Japanese  delegate  in  the  comite  de  redaction,  and  amended, 
by  the  Russian  delegate,  and  then  modified  by  the  British,  to  make* 
it  harmonize  with  the  convention  on  wireless  telegraphy  of  1906, 
is  explained,  in  the  report  submitted  to  the  conference,  to  be  for  the 
purpose  of  inducing  the  British  and  Japanese  delegations  to  aban- 
don their  reservations  made  previously  to  three  of  the  articles  of  the 
proposed  convention.  It  is  to  be  hoped  that  this  section  will  not, 
in  the  future,  provoke  any  serious  difficulties. 

8.  Japan  held  that  the  use  of  neutral  territory  should  also  be 
prohibited  as  a  base  for  storehouses  or  military  depots.  A  few 
observations,  however,  showing  the  uselessness  of  such  a  measure, 
the  facility  with  which  it  could  be  evaded  by  availing  of  private 
individuals,  and  the  complications  to  which  it  would  give  rise  with 
respect  to  the  neutral  state,  were  of  such  weight  with  the  Japanese 
delegation  that  they  refrained  from  insisting  upon  theii  proposition. 

9.  With  respect  to  escaped  prisoners  of  war  who  may  reach 
neutral  territory,  there  was  no  difficulty  whatever  in  accepting  the 
universally  established  rule  that  they  should  be  at  once  at  liberty; 
but  the  proposition  witli  regard  to  those  prisoners  who  are  accom- 
panied by  an  armed  enemy  force  in  search  of  asylum  or  refuge 
aroused  a  lively  debate  in  the  committee  and  in  the  commission. 

Some  of  the  delegations  thought  that  to  leave  them  absolutely 
at  liberty  would  be  in  contravention  of  article  69  of  the  rule  of 
1899  concerning  laws  and  customs  of  war  on  land,  as  well  as  of 
article  15  of  the  convention  adopted  by  this  Second  Conference 
on- the  20th  of  July,  1907,  for  adapting  to  maritime  warfare  the 
principles  of  the  Geneva  Convention  negotiated  the  previous  year. 
In  both  conventions  it  is  provided  that  the  wounded  or  sick,  belong- 
ing to  belligerent  forces  and  brought  by  land  or  sea  into  a  neutral 
state  'with  its  consent,  must  remain  under  the  guard  of  that  state, 
so  that  they  may  not  take  part  anew  during  the  war  in  the  hostile 
operations. 

The  case  is,  however,  different.  When  a  body  of  the  army, 
encamped  near  the  frontier,  enters  neutral  territory  and  there  yields 
up  its  arms,  it  does  so  undoubtedly  in  order  to  avoid  surrender. 
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If  it  shall  have  chosen  to  surrender^  it  is  undeniable  that  the  enemy 
prisoners  which  it  had  should  immediately  be  at  liberty.  How 
could  a  neutral  state  consent  that  a  war  prison  be  maintained  for 
them  simply  because  the  military  force  which  guards  them  has  sub- 
stituted surrender  for  entrance  into  its  territory  ? 

Comparing  such  diverse  questions  as  human  liberty  and  material 
property,  one  of  the  Bussian  delegates  maintained  that  the  logic 
of  such  reasoning  would  also  carry  with  it  the  delivery  to  the  vic- 
torious enemy  of  the  arms  and  munitions  of  the  refugee  forces; 
but  the  extreme  difference  between  both  hypotheses  strengthened 
the  other  reasons  in  support  of  the  liberty  of  prisoners.  Aside 
from  humanitarian  considerations,  it  is  easy  to  comprehend  that 
neutral  states  neither  can  nor  ought  to  permit  a  foreign  armed 
force,  once  having  put  foot  into  its  territory,  to  continue  exercising 
there  effective  power,  or  even  the  control  which  the  holding  of 
prisoners  under  guard  would  imply.  As  soon  as  the  army  crosses 
the  frontier  and  leaves  the  belligerent  territory  it  loses  every  right 
and  title  of  authority  which  it  exercised  over  enemy  prisoners,  and 
the  latter  recover  ipso  jure  their  liberty.  And  in  order  that  they 
may  also  recover  it  ipso  facto  the  authority  of  the  neutral  state 
intervenes. 

The  commission  —  except  for  a  Bussian  reservation  not  main- 
tained or  repeated  in  the  plenary  session  of  the  conference  —  adopted 
the  formula  favorable  to  prisoners  of  war  in  such  situation.  And 
with  respect  to  all  prisoners  of  war  escaping  or  liberated  in  neutral 
territory,  it  admitted  the  right  of  the  state  to  tolerate  or  not  their 
presence,  and  to  indicate  for  them  a  fixed  place  of  residence  if  they 
remained  in  the  country. 

10.  Shall  material  of  war,  carried  by  the  army  across  the  neutral 
frontier  and  which  the  said  army  has  captured  previously  from  the 
enemy,  continue  to  belong  to  the  party  which  brought  it  in  or  be 
retained  by  the  neutral  state  in  order  to  turn  it  over  to  its  former 
owner  when  the  war  shall  close?  This  latter  theory  was  strongly 
uiged  by  one  of  the  Dutch  amendments,  without  doubt  for  the  same 
reason  which  prompted  the  proposition  regarding  the  liberation  of 
prisoners. 
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Nevertheless^  the  case  is  different  Aside  frcmi  the  material 
difficulties  which  seem  to  distinguish  property  which  once  belonged 
to  the  interned  army  and  now  belongs  to  its  enemy,  it  is  important 
not  to  overlook  that  right  of  capture  in  war  grants  to  eadi  bellig- 
erent absolute  and  unrestricted  ownership  of  the  armaments  and 
military  effects  which  it  captures  from  the  enemy.  The  neutral 
state  might  impose  a  sort  of  rescission  of  title  perhaps  long  ante- 
cedent to  the  moment  of  intervention. 

There  is  another  consideration  —  a  practice  in  civil  law  —  which 
should  not  be  lost  sight  of,  because  it  goes  further  than  international 
rule.  Even  those  tribunals  in  which  the  recovery  of  personal  prop- 
erty has  the  greatest  latitude  hold  that  for  third  parties  possession  is 
equal  to  title.  Only  a  judge  has  sufficient  authority  to  intervene 
between  interested  parties  and  deprive  one  of  them  of  possession, 
granting  it  to  the  other.  It  is  not  proper  for  a  neutral  state  to 
take  unto  itself  judicial  functions  and  decide  between  the  belliger- 
ents with  respect  to  the  rights  of  either  to  confiscated  material  of 
war.  A  written  regulation  upon  the  matter  in  tliese  conventions 
would  completely  deprive  the  contending  nations  of  their  liberty 
to  decide  at  the  close  of  the  war  as  to  the  destination  of  that  ma- 
terial. Rightly,  then,  the  authors  of  the  proposition  refrained  from 
insisting  upon  the  amendment  and  kept  silent  regarding  the  regula- 
tions which  the  conference  should  adopt, 

11.  Neither  was  it  thought  necessary  to  expressly  include  the 
Danish  proposition  concerning  the  mobilization  of  military  forces 
by  a  neutral  state.  It  deals  with  an  undeniable  right,  but  subor^ 
dinated  in  its  exercise  to  numerous  political  exigencies.  It  might 
also  happen  that  the  defense  of  neutrality  might  serve  as  a  pretext 
for  mobilization  with  really  other  intentions.  It  was  expedient 
not  to  mention  explicitly  such  a  contingency,  which  the  plenary 
conference  did  not  discuss. 

12.  The  result  of  the  amendments  to  which  we  have  referred, 
and  of  the  study  of  the  problems  alluded  to,  was  a  draft  of  a  decla- 
ration concerning  the  rights  and  duties  of  neutral  states  in  land 
warfare,  which  the  conference  approved  unanimously  and  without 
any  reservation  at  the  plenary  session,  September  7,  1907.  The 
text  is  as  follows : 
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Abticlb  1.    The  territory  of  neutral  powers  is  inviolable. 

Article  2.  Belligerents  are  forbidden  to  move  troops  or  convoys  of 
either  munitions  of  war  or  supplies  across  the  territory  of  a  neutral 
power. 

Article  3.     Belligerents  are  likewise  forbidden  to  — 

(a)  Erect  on  the  territory  of  a  neutral  power  a  wireless  telegraphy 
station  or  other  apparatus  for  the  purpose  of  communicating  with 
belligerent  forces  on  land  or  sea ; 

(b)  Use  any  installation  of  this  kind  established  by  them  before  the 
war  on  the  territory  of  a  neutral  power  for  purely  military  purposes,  and 
which  has  not  been  opened  for  the  service  of  public  messages. 

Article  4.  Corps  of  combatants  can  not  be  formed  nor  recuiting 
agencies  opened  on  the  territory  of  a  neutral  power  to  assist  the 
belligerents. 

Article  5.  A  neutral  power  must  not  allow  any  of  the  acts  referred 
to  in  articles  2  to  4  to  occur  on  its  territory. 

It  is  not  called  upon  to  punish  acts  in  violation  of  its  neutrality  unless 
the  said  acts  have  been  committed  on  its  own  territory. 

Article  6.  The  responsibility  of  a  neutral  power  is  not  engaged  by 
the  fact  of  persons  crossing  the  frontier  separating  to  offer  their  services 
to  one  of  the  belligerents. 

Article  7.  A  neutral  power  is  not  called  upon  to  prevent  the 
export  or  transport,  on  behalf  of  one  or  other  of  the  belligerents,  of  arms, 
munitions  of  war,  or,  in  general,  of  anything  which  can  be  of  use  to  an 
army  or  a  fleet. 

Article  8.  A  neutral  power  is  not  called  upon  to  forbid  or  restrict 
the  use  on  behalf  of  the  belligerents  of  telegraph  or  telephone  cables  or 
of  wireless  telegraphy  apparatus  belonging  to  it  or  to  companies  or 
private  individuals. 

Article  9.  Every  measure  of  restriction  or  prohibition  taken  by  a 
neutral  power  in  regard  to  the  matters  referred  to  in  articles  7  and  8 
must  be  impartially  applied  by  it  to  both  belligerents. 

A  neutral  power  must  see  to  the  same  observation  being  observed  by 
companies  or  private  individuals  owning  telegraph  or  telephone  cables  or 
wireless  telegraphy  apparatus. 

Article  10.  A  neutral  power  which  receives  escaped  prisoners  of  war 
shall  leave  them  at  liberty.  If  it  allows  them  to  remain  in  its  territory 
it  may  assign  them  a  place  of  residence. 

The  same  rule  applies  to  prisoners  of  war  brought  by  troops  taking 
refuge  in  the  territory  of  a  neutral  power. 

Article  11.  The  fact  of  a  neutral  power  resisting,  even  by  force, 
attempts  to  violate  its  neutrality  can  not  be  regarded  as  a  hostile  act. 

13.  The  conference  of  1899,  in  drawing  up  the  declaration  con- 
cerning the  laws  and  customs  of  war  on  land,  included  four  articles 
which  properly  did  not  belong  to  the  subject,  and  which  are  grouped 
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at  the  end  in  a  chapter  relating  to  interned  belligerents  and  wounded 
tended  in  neutral  territory. 

One  of  these  articles,  the  fifty-seventh,  declares  that  a  neutral 
power  which  receives  on  its  territory  troops  belonging  to  the  belliger- 
ent armies  shall  intern  them,  as  far  as  possible,  at  a  distance  from 
the  theater  of  war. 

It  may  keep  them  in  camps  and  even  confine  them  in  fortresses 
or  in  places  set  apart  for  this  purpose;  And  it  shall  decide  whether 
officers  can  be  left  at  liberty  on  giving  their  parole  not  to  leave  the 
neutral  territory  without  permission. 

By  article  58,  in  the  absence  of  a  special  convention  to  the  con- 
trary, the  neutral  power  shall  supply  the  interned  with  the  food, 
clothing,  and  relief  required  by  humanity. 

At  the  conclusion  of  peace  the  expenses  caused  by  the  internment 
shall  be  made  good. 

By  articles  59  and  60  a  neutral  state  may  authorize  the  pas- 
sage into  its  territory  of  the  sick  and  wounded  belonging  to  the 
belligerent  armies,  on  condition  that  the  trains  bringing  them  shall 
carry  neither  personnel  nor  war  material.  In  such  a  case,  the  neu- 
tral power  is  bound  to  take  whatever  measures  of  safety  and  control 
are  necessary  for  the  purpose. 

The  sick  or  wounded  brought  under  these  conditions  into  neutral 
territory  by  one  of  the  belligerents,  and  belonging  to  the  hostile 
party,  must  be  guarded  by  the  neutral  power  so  as  to  insure  their 
not  taking  part  again  in  the  military  operations.  The  same  duty 
shall  devolve  on  the  neutral  state  with  regard  to  wounded  or  sick 
of  the  other  army  who  may  be  committed  to  its  care,  the  Conven- 
tion of  Geneva  being  applicable  to  all  the  interned  under  such  con- 
ditions. 

We  mention  these  articles  because  they  form  part  of  the  new 
declaration  of  the  rights  and  duties  of  neutral  powers  in  land  war- 
fare, adopted  at  the  Second  Peace  Conference,  and  because  article 
57  was  the  subject  of  two  Japanese  amendments  given  below. 

The  following  is  the  text  of  the  two  amendments  in  their  final 
form,  after  modification  in  the  first  subcommission  of  the  second 
commission,  on  July  10,  1907 : 
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(1)  OflScers  or  other  individuals  connected  with  the  armed  forces  of  a 
belligerent,  interned  in  a  neutral  state,  can  not  be  given  their  liberty 
or  authorized  to  return  to  their  country,  except  with  the  consent  of  the 
other  side,  and  under  the  conditions  which  the  latter  shall  stipulate; 
and 

(2)  The  parole  given  to  a  neutral  state  by  the  individuals  mentioned 
in  the  foregoing  article  shall  be  deemed  equivalent  to  a  pledge  given  to 
tb^  enemy. 

These  propositions  appeared  to  the  comite  d'examen  too  restrict- 
ive. If  an  imminent  family  misfortune  or  other  unforeseen  analo- 
gous circumstance  imposed  the  humanitarian  duty  of  authorizing 

the  interned  officer  to  journey  temporarily  to  his  country,  there 
might  not  be  opportunity  nor  sufficient  time  to  consult  the  enemy, 
nor  should  the  charity  which  should  inspire  the  neutral  state  be 
affected  by  the  severity  of  the  belligerents. 

The  report  of  the  committee,  without  going  into  these  considera- 
tions, confined  itself  to  stating  that,  on  account  of  its  exceptional 
character,  the  case  was  among  those  which  do  not  require  any  regu- 
lation in  fixed  terms,  although  the  Japanese  proposal,  inspired  by 
modem  precedents,  contained  a  useful  suggestion  for  neutral  states 
who  wished  to  be  free  from  any  responsibility. 

Accordingly,  the  text  of  the  declaration  of  1899  remained  in 
that  particular  without  modification,  leaving  the  neutral  powers  at 
liberty  to  be  guided  by  circumstances.  The  four  articles  to  which 
we  have  adverted  —  since  no  amendments  were  proposed  respecting 
the  other  three  —  were  therefore  complete,  together  with  the  new 
regulations,  all  of  which,  in  fulfillment  of  this  part  of  the  program, 
were  accepted  by  the  Second  Peace  Conference. 

14.  In  the  first  and  second  chapters  of  the  convention  an  impor- 
tant omission  is  noted.  The  rights  and  duties  of  neutral  powers 
with  respect  to  the  states  at  war  properly  include  (first)  their  own 
territory,  (second)  foreign  territory,  and  (third)  the  high  seas. 
Only  declarations  touching  the  activity  of  a  state  in  conducting 
operations  within  its  own  territory  are  included  in  the  draft  conven- 
tion. There  is  absolute  silence  as  to  the  second,  and  the  third  has 
no  relation  to  a  convention  for  rules  governing  land  warfare. 

Even  with  regard  to  the  territory  proper  of  each  neutral  state, 
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it  can  not  be  said  that  the  rules  agreed  upon  are  a  perfect  code  of 
neutrality.  They  seem  to  us,  nevertheless,  to  be  of  indisputable 
utility.  Even  excepting  those  cases  which  are  omitted  and  left 
for  settlement  in  a  future  conference,  certain  generally  recognized 
principles  are  admitted  which  do  not  lose  anything  by  being  incor- 
porated into  an  obligatory  treaty,  and  certain  cases  concerning 
which  controversy  was  possible  and  even  frequent  are  settled  with 
precision  and  good  sense. 

Moreover,  the  conference  of  1907  did  not  adopt  any  rule  which 
entailed  a  retrocession  from  established  practice  or  which  wounded 
the  interests  or  rights  of  weaker  nations.  We  have  observed  that  in 
all  doubtful  cases  it  was  inclined  to  the  most  generous  and  liberal 
solution.  Public  opinion  should,  under  the  circumstances,  be  satis- 
fied with  this  partial  codification  of  the  rights  and  duties  of  neutral 
states  in  land  warfare. 

For  neutral  states  it  has  substituted  a  set  of  rules  in  place  of  the 
present  arbitrary  decisions,  and  states,  like  citizens  in  private  life, 
will  be  the  more  tranquil  and  secure  the  more  complete  and  precise 
are  the  laws  to  which  they  are  subjects.  More  particularly  the 
smaller  powers  must  feel  tranquil  and  gratified  each  time  their 
duties  and  functions  are  made  more  concrete  by  international  treaty. 
They  are  not  at  the  mercy  of  selfish  interests  or  foreign  humor,  and 
are  not  exposed  to  difiieiilt  complications  should  they  defend  their 
conduct  or  their  duties.  They  can  show  a  text  which  is  obligatory 
upon  all  and  before  which  all  must  bow. 

15.  The  third  chapter  of  the  convention  which  we  shall  now  con- 
sider refers  to  neutral  persons,  and  the  fourth  to  railway  material. 
Their  genesis  was  different  and  much  more  laborious  than  the  first 
two.  They  originated  in  a  project  presented  by  the  Grerman  delega- 
tion on  the  29th  of  July,  1907. 

We  will  quote  it  in  full,  taking  note  of  the  fate  it  met  and  of  the 
fact  that  out  of  its  twelve  articles  only  three  slightly  modified  suc- 
ceeded in  obtaining  the  definitive  acceptance  of  the  conference. 
Their  discussion,  nevertheless,  caused  most  interesting  debates, 
which  it  seems  appropriate  and  opportune  to  consider. 


NEUTBAL.   POWEB8   AND  PERSONS  IN   LAND   WABFABE  109 

16.  The  German  proposition,  divided  into  three  chapters,  and 
intended  by  its  numbering  to  continue  the  old  declaration  ooncernr 
ing  war  on  land,  is  as  follows : 

SECTION  V. 

CHAPTER   I. 

Definition  of  a  neutral  person. 

Article  61.  The  nationals  of  a  state  which  is  not  taking  part  in  a 
war  are  considered  as  neutrals. 

Article  62.  A  violation  of  neutrality  involves  loss  of  character 
as  a  neutral  person  with  respect  to  all  the  belligerents.  There  is  a 
violation  of  neutrality  — 

(a)  If  the  neutral  person  commits  hostile  acts  against  a  belligerent; 

(6)  If  he  commits  acts  in  favor  of  a  belligerent,  particularly  if  he 
voluntarily  enlists  in  the  ranks  of  the  armed  forces  of  one  of  the  parties; 

Article  63.  The  following  acts  shall  not  be  considered  as  com- 
mitted in  favor  of  one  belligerent  in  the  sense  of  article  62,  para- 
graph (&) : 

(a)  Supplies  furnished  or  loans  made  to  one  of  the  belligerents,  pro- 
vided that  they  do  not  come  from  enemy  territory  or  territory  occupied 
by  the  enemy. 

(6)  Services  rendered  in  matters  of  police  or  civil  administration. 

CHAPTER  II. 

Services  rendered  by  neutral  persons. 

Article  64.  Belligerents  shall  not  solicit  neutral  persons  to  render 
their  service,  although  they  [the  interested  persons]  may  consent  to  it. 

The  following  shall  be  considered  as  services  of  war : 

Any  assistance  by  a  neutral  person  in  the  armed  forces  of  the  belliger- 
ents, in  the  character  of  combatant  or  adviser,  and,  if  he  shall  have  sub- 
mitted to  the  laws,  regulations  or  orders  in  force  by  the  said  army,  of 
other  classes  also,  for  example,  secretary,  servant,  or  cook.  Services 
under  guise  of  an  ecclesiast  and  health  officer  are  excepted. 

Article  65.  Neutral  powers  engage  to  prohibit  their  nationals  from 
enlisting  in  the  military  service  of  the  army  of  either  of  the  belligerents. 

Article  66.  Neutral  persons  shall  not  ^  be  obliged,  against  their 
will,  to  lend  services,  not  considered  services  of  war,  to  the  armed  force 
of  either  belligerents. 

It  shall  be  permitted,  nevertheless,  to  demand  sanitary  or  police  serv- 
ice, outside  of  the  field  of  the  strugfijle. 

Such  services  shall  be  compensated,  provided  it  is  possible  to  do  so. 
If  not  paid  in  cash,  the  necessary  formal  receipts  shall  be  given. 
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CHAPTER  III. 

Concerning  property  of  neutral  persons. 

Article  67.     No  war  tax  shall  be  demanded  from  neutral  persons. 

A  war  tax  is  deemed  to  be  any  requisition  demanded  expressly  for 
the  purposes  of  the  war.  The  enforcement  of  laws  and  existing  tolls, 
or  of  contributions  especially  decreed  by  one  of  the  belligerents,  in  the 
enemy  territory  which  it  may  occupy,  for  the  necessities  of  the  adminis- 
tration of  that  territory,  are  not  deemed  to  be  contributions  of  war. 

Article  68.  The  property  of  a  neutral  shall  not  be  destroyed, 
misused,  or  injured  unless  required  by  the  exigencies  of  war.  In  such 
event,  the  belligerent  is  not  obliged  to  indemnify  in  its  own  country  or 
in  the  enemy  country,  except  when  the  nationals  of  another  neutral 
country  or  of  his  own  may  enjoy  equal  indemnification  and  reciprocity 
may  be  guaranteed. 

Article  69.  The  belligerent  shall  make  compensation  for  the  use 
of  neutral  real  property,  in  the  enemy  country,  the  same  as  in  its 
own  country,  provided  that  reciprocity  is  guaranteed  in  the  neutral 
state.  In  no  case  shall  this  indemnity  be  greater  than  that  provided  by 
the  legislation  of  the  enemy  country  in  case  of  war. 

Article  70.  Belligerents  may  expropriate  and  use  for  military  pur- 
poses, and  without  immediate  reimbursement  and  cash  payment,  all 
the  neutral  goods  found  in  its  country.  They  may  do  the  same  in 
enemy  country,  within  the  limits  and  under  the  conditions  specified  in 
article  52. 

Article  71.  Neutral  vessels  and  their  cargoes  shall  not  be  ex- 
propriated by  a  belligerent,  except  when  they  are  used  for  river  naviga- 
tion within  its  territory  or  within  the  enemy  territory.  The  indemnity 
shall  equal,  in  the  event  of  expropriation,  the  actual  valuation  of  the 
vessel  and  of  the  cargo  and  ten  per  cent  more.  In  the  event  of  the 
employment  of  the  vessel,  the  compensation  shall  be  ten  per  cent  more 
than  the  customary  price.  These  payments  shall  be  made  inmiediately 
and  in  cash. 

Article  72.  Indemnity  for  the  destruction  or  injury  of  neutral 
goods,  due  only  in  their  use  for  military  purposes,  shall  be  regulated  in 
conformity  with  the  principles  established  in  articles  70  and  71. 

17.  This  project  called  forth,  immediately,  and  during  the  debates 
which  it  aroused  in  the  subcommission,  in  the  comite  d'examen, 
and  in  the  commission  itself,  various  amendments.  They  may  be 
classified  into  three  divisions.  The  first,  those  amending  the  orig- 
inal draft  by  new  suggestions  or  by  a  modification  of  some  detail 
included  or  inferred  in  the  project;  some  of  these  we  shall  examine 
as  we  touch  upon  and  consider  the  problems  to  which  they  relate. 
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The  second  refers  to  the  regulation  of  questions  omitted  entirely 
from  the  German  proposition.  These  were  principally  the  proposi- 
tions of  Luxemburg  and  Servia  concerning  neutral  railroads. 

But  the  third,  the  most  important,  is  an  amendment  proposed  by 
the  French  delegation  when  the  discussion  was  well  advanced, ,  and 
which  represents  an  opinion  entirely  opposed  to  that  expressed  by 
Germany,  with  regard  to  neutral  property.  Its  principal  article 
provided  that  neutral  property  shall  be  treated  by  the  belligerent : 

First,  in  its  own  territory,  the  same  as  the  private  property  of  its 
nationals ; 

Second,  in  enemy  territory,  the  same  as  the  private  property  of 
nationals  of  the  enemy  state. 

18.  The  German  proposition  was  necessarily  the  basis  of  all  the 
discussions,  and  it  is  proper  therefore  that,  in  examining  it,  we  shall 
consider  the  different  questions  to  which  it  gave  rise.  In  brief,  it 
comprised  three  classes  of  questions  —  the  definition  of  a  neutral 
person  and  the  conditions  by  which  that  condition  is  lost;  the  per- 
sonal pervices  which  may  be  required  of  a  neutral  in  time  of  war; 
and  the  status  of  his  property  in  belligerent  territory  or  in  territory 
occupied  by  the  belligerent 

With  r^ard  to  the  meaning  of  the  expression  "  neutral  persons," 
Mr.  Beemaert  moved  and  obtained  in  the  committee  the  suppression 
of  the  word  "  persons,"  using  only  the  word  "  neutrals  "  as  a  more 
adequate  expression  in  French.  Also,  upon  motion  of  Mr.  Beer- 
naert,  and  by  reason  of  certain  suggestions  and  doubts  expressed  by 
Mr.  Hagerup,  for  the  phrase  "  natives,"  in  French  "  ressortissants," 
in  the  original  draft,  was  substituted  the  more  specific  and  concrete 
word  "  nationals." 

Upon  motion  of  the  Swiss  delegate,  accepted  by  Baron  Marschall, 
the  idea  of  a  person  losing  his  neutral  character  was  changed  so  as 
to  provide  that  the  neutral  shall  not  be  allowed  "  t<i  avail  of  his 
neutrality "  under  certain  circumstances.  Otherwise  the  German 
draft  of  article  62  was  preserved,  but^  further,  upon  the  sug- 
gestion of  the  Swiss  delegate,  a  paragraph  was  added  —  inspired 
by  the  view  that  neutral  persons  do  not  commit  any  particular  crime 
when  they  violate  neutrality.     This  additional  paragraph  provides 
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that  a  neutral  shall  not  be  more  severely  treated  by  the  belligerent^ 
as  against  whom  he  has  abandoned  his  neutrality,  than  a  national 
of  the  other  belligerent  state  could  be  for  the  same  act 

A  motion  of  Mr.  Houdicourt,  delegate  of  Haiti,  expressly  stipu- 
lated that  expressions  of  sympathy  through  the  medium  of  the  press 
are  not  deemed  hostile  acts  against  the  belligerents.  International 
law  ordinarily  affirms  this,  and  it  should  fairly  be  understood  from 
article  62,  above  cited.  Spoken  or  written  expressions  of  opinion 
can  not  be  included  in  the  legal  category  of  "  acts." 

To  article  63,  above  cited,  was  added  the  prohibition  against 
furnishing  supplies  or  loans  when  the  person  who  furnishes  the 
supplies  or  makes  the  loans  lives  in  enemy  territory  or  territory 
occupied  by  the  enemy.  Therefore,  the  following  acts  shall  not  be 
considered  as  committed  in  favor  of  one  belligerent  by  reason  of 
which  the  neutral  can  not  avail  himself  of  his  neutrality: 

Supplies  furnished  or  loans  made  to  one  of  the  belligerents,  pro- 
vided that  the  person  who  furnishes  the  supplies  or  who  makes  the 
loans  lives  neither  in  the  territory  of  the  other  party  nor  in  the  terri- 
tory occupied  by  him,  and  that  the  supplies  do  not  come  from  these 
territories.  In  the  new  form  the  restriction  concerning  sums  loaned 
proceeding  from  enemy  territory  or  territory  occupied  by  the  enemy 
disappeared  in  the  alteration. 

With  these  comparatively  simple  alterations,  the  first  chapter  of 
the  German  proposition  was  accepted  without  difficulty. 

19.  It  was  not,  however,  so  with  the  second  chapter.  The  funda- 
mental thought  was  the  prohibiting  of  neutral  persons  from  lending 
their  services  to  belligerents,  and  therefore  belligerents  were  pro- 
hibited from  accepting  such  services  even  though  the  interested 
parties  might  consent,  and  neutral  powers  were  directed  to  restrain 
their  subjects  or  citizens. 

The  French  delegation,  through  Messrs.  Bourgeois  and  Benault^ 
immediately  objected  to  this  proposition.  It  was  justly  argued  that 
it  was  not  dear  that  the  belligerent  ought  to  abstain  from  availing 
of  the  services  of  neutral  persons  —  so  beneficial  in  certain  famous 
instances  —  or  that  the  neutral  state  ou^ht  to  bind  itself  to  restrain 
them,  thus  exceeding  the  duties  which  impartiality  imposes  upon  it 
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in  war  and  converting  the  passive  condition  of  nonintervention, 
which  is  its  mission,  into  that  of  an  active  obligation.  And,  this 
point  of  view  being  warmly  seconded  by  the  English  and  Swiss 
delegations,  among  others,  the  Grennan  delegation  finally  abandoned 
the  innovation,  accepting,  in  this  regard,  the  usual  practice. 

But  what  is  the  usual  practice  [in  regard  to  services]  ?  The  dis- 
tinguished redacteur  of  the  project.  Colonel  Borel,  who  made  every 
effort  to  obtain  a  satisfactory  result,  proposed  to  the  comite  de  redac- 
tion, with  the  assent  of  its  members,  the  following  formula : 

Belligerents  shall  not  demand  of  neutral  persons  services  which  relate 
directly  to  the  war.  Service  of  sanitation  or  of  public  health  are  excepted. 
Such  services  shall  be  compensated  for  in  cash  whenever  possible.  In 
default  thereof,  the  proper  receipt  shall  be  given  and  payment  made  as 
soon  as  possible. 

By  this  formula,  the  distinction  drawn  between  war  and  other 
service  disappears,  being  unnecessary  after  the  withdrawal  by  the 
German  delegates  of  the  main  prohibition  in  the  first  clause.  Re- 
ligious or  ecclesiastic  s^n'^ices,  mentioned  in  the  Grcrman  proposition, 
and  services  relating  to  civil  administration,  to  which  the  Austro- 
Hungarian  amendment  referred,  were  excepted,  it  being  recognized 
that  their  general  character  did  not  permit  their  being  included 
among  the  services  having  direct  relation  to  war.  And  it  was 
claimed  that  circumstances  urgently  demanded  the  exception  of 
sanitary  services  and  services  for  public  health.  The  above  quoted 
formula  was  so  reasonable,  and  in  such  complete  harmony  with  the 
general  practice  of  nations,  that  of  itself  it  could  not  cause  any 
difiiculty  or  complication. 

Nevertheless,  it  was  thought  necessary  to  establish  definite  limita- 
tions restricting  its  application.  Among  other  things,  the  desir- 
ability of  making  special  provision  for  the  case  of  a  voluntary  en- 
gagement on  the  part  of  a  neutral  was  suggested.  This  immediately 
brought  up  the  case  of  resident  foreigners  who  enter  military  ser- 
vice by  reason  of  special  provisions  of  the  Norwegian  legislature,  or 
on  account  of  peculiar  conditions  in  the  Dutch  and  British  colonies. 
The  Belgian  delegates  also  thought  that  the  formula  should  not  be 
applicable  to  strangers  without  a  country  (apelites),  without  any 
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tie  of  nationality,  or  to  those  who  can  not  show  that  they  have  com- 
plied with  the  recruiting  regulations  of  their  own  country. 

If  the  first  of  these  restrictions  seems  proper,  the  others  assuredly 
do  not.  To  say  that  foreigners  may  be  liable  to  military  service 
by  reason  of  special  legislation  of  the  country  is  equivalent  to  nations 
leaving  their  subjects  or  citizens  to  the  arbitrary  regulations  of 
the  place  in  which  they  may  reside,  and  to  renunciation  of  the  de- 
fense and  protection  of  nationals  outside  of  their  own  territory, 
which  is  one  of  the  important  and  legitimate  functions  of  modem 
states.  This  expression  has  also  the  serious  objection  of  appearing 
to  include  cases  of  dual  allegiance,  and  of  settling  them  in  favor  of 
the  country  in  whose  territory  the  persons  may  be.  The  solution  in- 
volves a  number  of  exceedingly  grave  problems,  which  only  in  part 
concern  the  law  of  nations  and  in  part  relate  to  national  sovereignty. 

On  the  other  hand,  to  convert  the  loss  of  citizenship  or  national 
status  into  a  title  or  right  to  augment  the  military  forces  of  a  gov- 
ernment, giving  it,  by  the  action  of  the  Peace  Conference,  legal  sanc- 
tion in  war,  may  possibly  be  a  necessity  for  certain  nations  of  Europe 
which  other  states  in  the  world  are  not  called  upon  to  share  or 
admit.  Otherwise  there  would  come  about  a  sort  of  a  barrier  against 
emigration  for  military  reasons,  since  it  would  follow  that  any 
country  could  subject  to  military  service  any  alien  who  could  not 
prove  that  he  had  given  such  service  in  his  own  country.  It  is  not 
strange,  therefore,  that  these  propositions  excited  much  discussion 
in  the  subcommission  and  also  when  submitted  finally  as  a  formu- 
lated draft. 

The  exception  regarding  ser\^ices  required  by  the  legislation 
of  a  state  suffered  a  fate  as  curious  as  it  was  unlooked  for.  A\Tien 
submitted  to  the  committee  by  the  redadeur  it  was  rejected  by  a  vote 
of  the  majority.  Being  presented  later  by  the  English  delegates  in 
the  commission,  in  submitting  the  report,  of  the  committee,  it  was  ap- 
proved by  twelve  votes  to  nine  and  three  abstentions.  The  article 
therefore  was  drafted  as  follows : 

The  provisions  of  the  first  paragraph  of  article  64  are  not  applicable 
to  persons  who  may  belong  to  the  army  of  a  belligerent  state  by  reason 
of  their  voluntary  engagement.  Neither  are  they  applicable  to  persons 
who  may  belong  to  the  army  of  a  belligerent  state  by  reason  of  the  legis- 
lation of  such  state. 
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When  this  article  was  read  in  the  plenary  session  of  the  con- 
ference on  September  7,  1907,  it  called  forth  formal  reservations  of 
the  second  paragraph  by  the  Italian,  Greek,  French,  Russian,  Swed- 
ish, Swiss,  Cuban,  Servian,  Austro-Hungarian,  Brazilian,  Montene- 
grin, and  Persian  delegations. 

The  result  of  these  numerous  reservations  was  that  the  project 
was  referred  back  to  the  commission  which  had  formulated  it*  At 
a  meeting  two  days  later  the  commission  agreed,  by  thirty-two 
votes  against  seven  abstentions,  to  omit  these  articles,  with  others 
to  which  we  shall  refer  later.  The  problem,  therefore,  relative  to 
the  personal  services  which  may  be  demanded  of  neutral  persons 
remained  \\'ithout  solution;  but  it  should  not  be  lost  sight  of  that 
the  difficulty  concerned  an  exception  to  a  fundamental  principle 
upon  which  all  the  powers  were  in  accord.  There  may  be  a  part  of 
terra  firma  voluntarily  abandoned  because  of  the  indetermination 
of  its  boundaries.  Thus  some  later  conference,  with  more  time  and 
more  skill,  may  perhaps  fill  the  void  which  is  left 


20.  Much  more  difficult,  because  relating  to  almost  irreconcilable 
diflFerences  in  practice,  were  the  questions  with  regard  to  the  prop- 
erty of  neutral  persons  in  belligerent  territory  and  in  territory  oc- 
cupied by  the  belligerent.  Leaving  the  questions  of  railroads  for 
another  paragraph,  the  German  proposition  and  the  report  of  the 
committee  referred  to  war  taxes ;  the  use,  destruction  and  damage  of 
real  and  personal  property;  tlie  expropriation  of  the  latter;  the 
employment  of  vessels;  the  requisition  of  their  cargoes;  and  the 
indemnity  to  be  paid  upon  all  of  these  accounts. 

The  fundamental  principle  of  the  German  project,  which  we 
have  recited  above,  consisted  in  a  claim  that  neutral  persons  were 
entitled  to  special  regulation;  while  the  British  and  French  delega- 
tions thought  they  should  be  treated  the  same,  with  regard  to  their 
property,  as  the  national  in  the  territory  of  the  belligerent,  or  as 
the  enemy  in  enemy  territory  occupied  by  the  belligerent.  The 
former  claimed  that,  inasmuch  as  war  in  our  days  is  between  state 
and  state,  and  clearly  distinguishes  between  neutrals  and  belliger- 
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ents,  neutrals  should  be  protected,  as  far  possible,  from  having 
support  the  burdens  of  a  military  struggle  which  did  not 
them  as  a  dutv.     The  latter  maintained  that  war  taxes  muat 
imposed  ratione  loci  and  not  raiione  personw,  and  that  the  remaini 
property  of  neutral  persons  should  share  the  consequences  of  th 
war  in  return  for  the  advantages  which  the  aliens  would  have  com 
in  search  of  in  seeking  a  residence  in  the  foreign  territory,  and  fo 
the  protection  which  they  had  received  during  times  of  peace. 

The  plenary  conference  did  not  decide  this  matter,  since,  except 
with  regard  to  the  use  of  vessels,  the  propositions,  which  were 
adopted  by  the  committee,  were  voted  down  in  the  commission  on  the 
4th  of  September,  1907,  by  thirteen  votes  to  eleven,  and  ten  abst^i- 
tions.  As  to  neutral  marine  trade,  an  article  was  drafted  in  c<»n* 
mittee  in  the  following  sense: 

Neutral  vessels  and  their  cargoes  may  be  expropriated  or  used  by  a 
belligerent  when  they  are  engaged  in  river  navigation  in  the  belligerent 
territory  or  in  enemy  territoiy.  Vessels  habitually  engaged  in  maritiine 
service  are  excepted.  In  tlie  event  of  expropriation,  the  indemnity  shall 
be  equal  to  the  actual  value  of  the  vessel  or  of  the  cargo,  and  ten  per  cent 
more.  In  the  event  of  the  employment  of  the  vessel,  the  ordinary 
compensation  shall  be  made,  together  with  an  addition  of  ten  per  cent. 
These  payments  must  be  made  immediately  and  in  cash. 

It  is  needless  to  discuss  at  length  the  reasons  given  in  the  sub- 
commission  and  in  the  committee  for  this  article  although  the  dis^ 
cussions  in  the  committee,  particularly,  which  are  not  recorded,  were 
very  interesting.  The  proposition  passed  through  the  commission 
at  first  without  any  vote,  but  with  explicit  reservations  on  the  part 
of  England,  Japan,  Russia,  France,  Austria-Hungary,  and  China. 
In  the  conference  of  the  7th  of  September,  1907,  the  draft  waa  re- 
turned to  the  commission  and  was  suppressed  two  days  later  by  the 
same  agreement  to  which  we  have  above  alluded  with  regard  to  war 
services  which  may  be  demanded  of  neutral  persons. 

21.  It  will  be  recalled  that  article  70  of  the  German  project 
authorized  the  belligerent  to  expropriate  or  use  for  military  pur- 
poses, pending  payment  in  cash,  any  neutral  goods  which  may  be 
found  in  its  country.  The  questions  which  arose  during  the  Franco- 
Prussian  war,  on  account  of  railway  material,  moved  the  delegation 
of  Luxemburg  to  propose  another  article  to  the  following  effect : 
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The  said  authorization  does  not  extend  to  material  for  public  trans- 
portation coming  from  the  territory  of  neutral  powers,  and  which  belongs 
to  said  states  or  to  their  concessionaries,  and  which  can  be  identified  as 
finch. 

As  so  precise  a  rule  had  no  great  probability  of  adoption,  the 
del^ation  of  Luxemburg  submitted  an  alternative  proposition  as 
follows : 

The  maintenance  of  pacific  relations,  and  particularly  of  mercantile 
and  industrial  intercourse  between  the  inhabitants  of  the  belligerent 
states  and  those  of  neutral  states,  warrants  special  protection  by  the 
military  and  civil  authorities.  The  belligerents  will  concede  a  sufficient 
period,  at  the  opening  of  hostilities,  so  that  the  railway  material  belong- 
ing to  neutral  states  and  to  their  concessionaries  may  be  carried  to  the 
country  from  which  it  came.  The  requisition  of  railway  material  belong- 
ing to  neutral  states  or  to  their  concessionaries  shall  not  be  made  except 
to  the  extent  that  may  be  absolutely  necessary.  The  quantity  of  railway 
material  for  which  requisition  is  made  and  its  use  shall  be  reduced  to 
the  lowest  minimum  possible.  Said  material  shall  be  returned  in  a 
brief  period  to  the  country  of  origin.  When  public  railway  material 
belonging  to  a  neutral  state  or  to  its  concessionary  is  requisitioned  by  a 
belligerent  state  any  material  of  the  belligerent  state  or  of  its  con- 
cessionaries in  the  neutral  territory  may  be  seized  as  due  compensation. 

The  Senuan  delegation  deemed  it  proper  to  ask  that  the  reciprocal 
right  of  the  neutral  state  to  seize  the  railway  material  of  belligerents 
be  exercised  by  each  party  at  the  same  time  and  to  an  equal  extent. 

These  propositions  gave  rise  to  an  interesting  debate  in  the  sub- 
commission  and  in  the  committee,  and  were  supported  by  several 
addresses  with  full  references  and  reasons  by  the  delegate  from 
Luxemburg,  Mr.  Eyschen.  He  did  not  propose  to  establish  for  neu- 
tral railway  material  an  extension  of  time,  such  as  is  enjoyed  by 
neutral  vessels  which  the  outbreak  of  the  war  surprises  in  an  enemy 
port  Nor  is  the  case  identical,  nor  could  the  most  urgent  military 
necessities  reconcile  the  practice  under  such  a  like  principle.  On 
the  other  hand,  the  fundamental  justice  is  admitted  of  the  rest  of 
the  proposition  cited  above,  and  the  German  delegate  submitted 
to  the  comUes  de  redaction  and  d'examen  at  the  session  of  the  2l8t  of 
August,  1907,  a  text  which  served  as  a  basis  for  the  article  as  it 
was  finally  adopted,  and  which  contained  the  principle  of  compen- 
sation for  the  use  of  material  of  neutrals,  which  was  not  mentioned 
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in  the  Luxemburg  proposition.  The  article,  drafted  by  the  oom- 
mittee  in  the  form  which  we  shall  copy  later  in  full,  passed  without 
debate  and  met  with  unanimous  approbation  in  the  second  commis- 
sion and  in  the  plenary  session  of  the  conference,  to  which  it  was  in 
turn  submitted. 

22.  Of  all  the  propositions  and  amendments  submitted  concerning 
the  condition  of  neutral  persons  in  belligerent  territory  or  in  terri- 
tory occupied  by  the  belligerent,  only  four  were  adopted  as  rules,  as 
we  have  seen,  and  'only  three  related  to  the  definition  of  a  neu- 
tral and  to  the  conditions  by  which  he  would  lose  the  benefits  of  his 
neutrality,  while  the  fourth  related  to  railway  material  of  neutrals 
in  belligerent  territory  or  in  territory  occupied  by  the  belligerent, 
as  a  complement  to  article  54  of  the  rule  of  1899  upon  the  laws 
and  customs  of  war  on  land.  In  addition  the  commission  submitted 
to  the  plenary  conference  two  resolutions  relating  to  the  same 
subject 

The  following  is  the  final  text  of  the  four  articles  adopted: 

Article  16.  The  nationals  of  a  state  which  is  not  taking  part  in  the 
war  are  considered  as  neutrals. 

Article  17.     A  neutral  can  not  avail  himself  of  his  neutrality : 

(a)  If  he  commits  hostile  acts  against  a  belligerent; 

(b)  If  he  commits  acts  in  favor  of  a  belligerent,  particularly  if  he 
voluntarily  enlists  in  the  ranks  of  the  armed  force  of  one  of  the  parties. 

In  such  a  case,  the  neutral  shall  not  be  more  severely  treated  by  the 
belligerent  as  against  whom  he  has  abandoned  his  neutrality  than  a 
national  of  the  other  belligerent  state  could  be  for  the  same  act. 

Article  18.  The  following  acts  shall  not  be  considered  as  com- 
mitted in  favor  of  one  belligerent  in  the  sense  of  article  17,  para- 
graph (b) : 

(a)  Supplies  furnished  or  loans  made  to  one  of  the  belligerents,  pro- 
vided that  the  person  who  furnishes  the  supplies  or  who  makes  the  loans 
lives  neither  in  the  territory  of  the  other  party  nor  in  the  territory 
occupied  by  him,  and  that  the  supplies  do  not  come  from  these 
territories ; 

(b)  Services  rendered  in  matters  of  police  or  civil  administration. 
Article  19.     Railway  material  coming  from  the  territory  of  neutral 

powers,  whether  it  be  the  property  of  the  said  powers  or  of  companies 
or  private  persons,  and  recognizable  as  such,  shall  not  be  requisitioned  or 
utilized  by  a  belligerent  except  where  and  to  the  extent  tliat  it  is  abso- 
lutely necessary.  It  shall  be  sent  back  as  soon  as  possible  to  the  country 
of  origin. 
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A  neutral  power  may  likewise,  in  case  of  necessity,  retain  and  utilize 
to  an  equal  extent  material  coming  from  the  territory  of  the  belligerent 
power. 

Compensation  shall  be  paid  by  one  party  or  the  other  in  proportion  to 
the  material  used,  and  to  the  period  of  usage. 

23.  The  results  which  the  conference  reached  upon  the  subject 
of  neutral  persons  in  the  territory  of  belligerents  was,  as  we  have 
shown,  rather  limited.  Important  questions  remained  unsettled  but 
it  was  indispensable  to  omit  them  in  order  to  reach  any  general 
agreement  The  articles  adopted  have  no  transcendent  value  from 
the  point  of  view  of  a  complete  codification,  although  they  clear  up 
certain  difficulties  and  convert  into  the  form  of  written  law  certain 
commonly  recognized  principles. 

The  article  in  regard  to  railways  —  the  only  article  saved  in  the 
chapter  relating  to  foreign  property  —  is  useful  to  nations  with 
land  boundaries  and  is  based  on  just  terms,  making  the  best  equiva- 
lent for  the  necessities  of  war  and  in  the  interest  and  right  of  neu- 
t'Bls.     Therefore,  its  acceptance  brings  great  credit  upon  the  delega- 
tion  of  Luxemburg.     It  is  to  be  observed  that  the  final  redaction 
^'ily  relates  to  railway  material  coming  from  neutral  states,  belong- 
^^g  to  the  said  states  or  to  companies  or  private  persons.     It  has  no 
other  purpose  than  to  facilitate  the  return  of  the  compensation  or  the 
Payment  for  the  use  of  the  cars  and  locomotives  of  a  country  which 
^*y    accidentally  enter  the  other  state  through   the  occasions  of 
oi'dinary  traffic. 


The  foregoing  brief  review  of  propositions  and  principles,  includ- 
^^K  Bome  opinions  contrary  to  the  principles  adopted  in  the  conven- 
tiotis^  will  show  not  so  much  the  irreconcilable  disagreements  which 
^^  conference  encountered  on  this  subject  as  the  necessity  of  com- 
Pl^ting  those  principles  and  of  solving  the  difficulties  on  another  and 
^^"^e  fruitful  occasion. 

24.  From  the  rules  adopted  touching  the  rights  and  duties  of 
^^'Utral  powers  and  persons  in  land  warfare,  the  general  comite  de 
^^dadion  drafted  the  convention  which  has  given  rise  to  this  paper, 
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which  convention  is  quoted  herein  textually  together  with  the  other 
agreements  of  the  conference. 

Having  set  forth  and  elucidated  these  matters,  as  they  were  con- 
sidered and  understood  in  the  commissions  and  committees,  it  might 
now  be  appropriate  to  take  up  and  consider  the  provisions  of  the 
convention  in  the  light  of  recognized  theories  and  of  the  practical 
cases  which  the  diplomatic  history  of  the  principal  nations  of  the 
world  can  show.  As  this,  however,  would  greatly  lengthen  our 
paper,  and  is  moreover  within  the  reach  of  all  the  students  of  public 
international  law,  it  seemed  to  us  more  interesting,  because  as  yet 
not  so  well  known,  to  give  the  internal  history  of  the  convention  and 
what  might  be  termed  its  international  negotiation. 

Nevertheless,  we  may  state  for  the  benefit  of  the  readers  who  do 
not  wish  to  make  for  themselves  the  comparative  study  of  the 
theories  and  practice  established  up  to  this  time,  that  the  Second 
Peace  Conference  at  The  Hague,  by  its  agreement  on  land  neu- 
trality, has  done  much  to  overcome  the  serious  difficulties  which 
have  hitherto  arisen,  has  adopted  in  each  case  the  best  theories,  and 
has  not  departed  from  the  progress  already  made  except  by  improv- 
ing upon  it  or  clarifying  some  question.  Would  the  same  might  be 
said  of  the  labors  of  the  conference  in  regard  to  the  other  problemfl 
submitted  to  it ! 

Antonio  S.  db  Bustamante. 


THE  CENTRAL  AMERICAN  PEACE  CONFERENCE  OF 

1907* 

The  Central  American  Peace  Conference  which  met  at  Washing- 
ton on  November  14  and  adjourned  December  20,  1907,  in  accord- 
ance with  the  protocol  between  the  Republics  of  Costa  Rica,  Salva- 
dor, Guatemala,  Honduras,  and  Nicaragua,  signed  at  Washington, 
September  17,  1907,  is  not  only  in  accord  with  the  general  tendency 
of  our  times  toward  more  helpful  relations  between  neighboring 
nations,  but  is  a  direct  outgrowth  of  a  policy  which  has  repeatedly 
led  to  similar  conferences  with  a  view  to  promote  a  better  under- 
standing and  a  more  complete  cooperation  between  the  republics  of 
Central  America. 

It  was  three  centuries  after  its  discovery  by  Columbus  that  Cen- 
tral America,  or  the  Kingdom  of  Guatemala,  severed  the  political 
ties  which  bound  it  to  the  mother  country.  On  the  15th  day  of  Sep- 
tember, 1821,  within  a  year  after  the  separation  from  Spain,  Central 
America  was  for  a  brief  period  annexed  to  Mexico  under  the  Em- 
peror Iturbide.  The  union  with  Mexico,  however,  was  soon  dis- 
solved and  the  National  Assembly  which  met  in  Guatemala  on  July 
1,  1823,  declared  the  unconditional  independence  of  Central 
America,  and  later  adopted  the  bases  of  a  fundamental  federal  Cen- 
tral American  constitution,  which  was  duly  promulgated  at  the  City 
of  Guatemala  on  November  22,  1824.  The  various  constituent  states 
also  organized  their  respective  state  governments,  and  a  federal  gov- 
ernment was  duly  inaugurated.  It  was,  however,  destined  to  be 
short  lived. 

1  The  historical  facts  concerning  the  early  attempts  at  union  of  the  five  Cen- 
tral American  republics  have  been  furnished  by  Mr.  Francisco  J.  Yftnes,  Secretary 
of  the  International  Bureau  of  the  American  Republics,  and  the  account  of  the 
proceedings  and  results  of  the  conference  is  based  upon  the  Monthly  Bulletin  of 
the  International  Bureau  of  the  American  Republics  for  December,  1907,  pages 
1334-1373. 
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Owing  in  part  to  the  inexperience  of  those  who  guided  its  destiny 
in  the  methods  of  federated  representative  government,  in  part  to  the 
dissatisfaction  of  some  and  the  ambition  of  others,  the  first  Central 
American  Union  ran  its  course  within  a  few  years.  From  1838  to 
1847  the  various  states  withdrew  from  the  Union,  set  up  independent 
governments,  and  thereafter  reaffirmed  their  complete  separation  by 
the  promulgation  of  their  respective  national  constitutions. 

Nicaragua  adopted  its  first  constitution  as  an  independent  state  in 
1839.  Since  then  there  have  been  six  other  constitutions,  the  one  in 
force  being  that  of  1905. 

Salvador  became  an  independent  commonwealth  in  1839,  and  in 
1856  assumed  the  title  of  a  republic  Since  the  dissolution  of  the 
federal  compact  it  has  had  six  different  constitutions,  the  first  pro- 
mulgated February  18,  1841,  while  the  present  constitution  dates 
from  August  13,  1886. 

The  constitution  of  Costa  Rica,  adopted  on  January  21,  1847, 
declared  that  Costa  Rica,  as  one  of  the  political  entities  of  the  Cen- 
tral American  nation,  was  ready  to  reenter  the  federation  whenever 
the  other  Central  American  states  should  negotiate  another  compact 
and  agreement.  Since  1847  Costa  Rica  has  had  the  constitution  of 
December  26,  1859,  and  that  of  December  7,  1871,  which  is  now  in 
force  as  amended  in  1882,  and  subsequent  dates. 

Since  the  first  constitution  of  Honduras,  which  was  promulgated 
in  1848,  there  have  been  four  other  constitutions,  the  one  now  in 
effect  being  that  of  1904. 

Guatemala  reaffirmed  its  separation  from  the  Central  American 
Union  in  1851  in  the  "  Constitutional  act  of  the  Republic  of  Guate- 
mala," which  was  in  force  until  January  29,  1855,  when  it  was 
amended.  On  October  23,  1876,  the  so-called  "  Pro-Constitution  of 
Guatemala  "  was  framed  by  a  constitutional  convention  held  in  the 
City  of  Guatemala.  The  constitution  now  in  force  was  promulgated 
December  11,  1879,  and  put  in  operation  March  1,  1880. 

Notwithstanding  the  failure  of  the  first  federated  Central  Ameri- 
can Republic,  repeated  efforts  have  been  made  to  reestablish  the 
Central  American  Union,  so  far  without  success.  Scarcely  had  the 
first  federation  been  dissolved,  when  in  1842  a  convention  composed 
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of  the  Republics  of  Nicaragua,  Honduras,  and  Salvador  met  at 
Chinandega,  Nicaragua,  and  invited  Guatemala  and  Costa  Rica  to 
join  in  establishing  a  national  government,  but  neither  of  these  Re- 
publics accepted  the  invitation.  Two  years  later  this  tripartite  gov- 
ernment succeeded  in  bringing  about  the  peace  between  Guatemala 
and  Salvador,  which  were  at  war,  and  in  the  treaty  of  friendship  and 
alliance  signed  April  4,  1845,  by  the  Salvadorean  and  Guatemalan 
representatives  both  countries  agreed  to  appoint  two  delegates  each, 
to  meet  at  Sonsonate,  Honduras,  for  the  purpose  of  agreeing  upon 
the  establishment  of  a  national  Central  American  authority,  clothed 
with  the  duty  of  maintaining  internal  peace  and  directing  the  foreign 
relations  of  the  Union.  These  delegates  were  also  directed  to  invite 
Honduras,  Costa  Rica,  and  Nicaragua  to  join  in  this  movement. 
For  various  reasons,  however,  this  plan  failed  of  success. 

The  Diet  which  met  at  Nacaome,  Honduras,  in  1847,  marks 
another  step  looking  towards  Central  American  union.  The  purpose 
of  the  meeting  was  to  unite  Honduras,  Salvador,  and  Nicaragua  in 
a  bond  of  mutual  benefit  for  the  purpose  of  insuring  their  peace  and 
independence.  The  Diet  recommended  to  Honduras,  Salvador,  and 
Nicaragua,  to  be  represented  in  the  Constituent  National  Conven- 
tion to  be  held  at  Tegucigalpa,  Honduras,  August  1,  1848,  or  at  any 
other  city  selected  by  the  delegates,  and  the  representatives  of  the 
three  countries  signed  an  agreement  for  the  establishment  of  a  pro- 
visional national  government  This  pact,  to  which  Guatemala  and 
Costa  Rica  were  invited  to  become  parties,  looked  toward  a  permanent 
alliance  between  the  three  signatory  states,  but  this  attempt  at 
federation  was  also  unsuccessful. 

The  same  countries,  however,  met  again  at  Leon,  Nicaragua,  on 
November  8,  1849,  and  through  their  delegates  concluded  a  treaty 
by  which  it  was  stipulated  that  the  "  National  Representation  of 
Central  America,"  consisting  of  two  plenipotentiaries  for  each  State, 
was  to  meet  at  the  city  of  Chinandega,  Honduras,  to  elect  a  presi- 
dent and  vice-president  for  the  united  countries.  Costa  Rica  and 
Guatemala  were  also  invited  to  join  in  this  movement.  The  dif- 
feiences  between  Nicaragua  and  Great  Britain  on  the  Mosquito  Coast 
question  moved  the  three  Central  American  countries  to  unite  for 
mutual  defense. 
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A  similar  sentiment  inspired  the  Government  of  Honduras  to 
invite  Nicaragua  and  Salvador  in  1852  to  send  delegates  to  Teguci- 
galpa for  the  purpose  of  meeting  again  as  a  National  Diet^  because 
of  an  alleged  occupation  of  territory  belonging  to  Honduras  by  Great 
Britain.  The  Diet  met  October  9,  1852,  and  provided  for  the  union 
of  the  three  Republics  under  the  title  "  Republic  of  Central 
America." 

These  repeated  failures  to  reestablish  the  Central  American  Union 
did  not  discourage  renewed  attempts.  In  1862  Nicaragua  endeavored 
to  bring  about  a  merger  of  all  the  states  into  one  single  body  politic 
Honduras  and  Salvador  readily  accepted,  but  Guatemala  held  aloof, 
notwithstanding  the  fact  that  the  City  of  Guatemala  had  been  selected 
as  the  capital  of  the  Union.  Again,  in  1876  a  congress  of  representa- 
tives of  the  five  Central  American  States  met  in  Guatemala  for  the 
purpose  of  perfecting  a  union.  This  new  effort  was  also  a  failure  on 
account  of  war  breaking  out  at  that  time  between  Guatemala  and 
Salvador. 

In  1886  General  Barillas,  President  of  Guatemala,  still  believing 
in  the  possibility  of  forming  a  Central  American  union,  invited  the 
Presidents  of  Salvador,  Honduras,  Nicaragua,  and  Costa  Rica  to 
send  their  plenipotentiaries  to  the  City  of  Guatemala,  where  jointly 
with  a  Guatemalan  plenipotentiary  they  were  to  meet  in  congress, 
for  the  purpose  of  insuring  peace,  establishing  confidence,  and  unify- 
ing the  interests,  aspirations,  and  tendencies  of  their  respective  coun- 
tries. This  congress  met  on  January  20,  1887.  Its  principal  work 
was  the  conclusion  of  a  treaty  of  peace  and  amity  among  the  five 
republics,  a  consular  convention,  and  another  for  the  extradition  of 
criminals.  It  was  also  stipulated  that  a  similar  congress  was  to 
meet  every  two  years,  to  carry  on  the  work  for  union  by  peaceable 
means.  This  congress  was  to  meet  in  the  different  capitals,  in  turn. 
The  second  congress  met  in  San  Jose,  Costa  Rica,  in  1888,  and  a 
year  after,  as  previously  agreed  upon,  in  the  City  of  San  Salvador, 
where  a  pact  was  concluded  October  15,  1889,  by  which  a  provisional 
union  was  arranged  looking  toward  the  final  merging  of  all  the  states 
into  the  "  Republic  of  Central  America." 

This  new  effort  also  fell  through  because  of  a  war  between  Guate- 
mala and  Salvador. 
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A  further  attempt  was  made  by  the  States  of  Honduras,  Nicara- 
gua, and  Salvador,  by  the  treaty  of  union  signed  at  Amapala,  June 
20,  1895,  to  form  a  confederation  under  the  name  of  the  "  Greater 
Republic  of  Central  America,''  which  name  was  to  be  changed  to 
"  Republic  of  Central  America  "  should  Guatemala  and  Costa  Rica 
voluntarily  join  the  agreement  then  made.  This  treaty  also  provided 
for  the  meeting  of  a  diet,  charged  principally  with  the  maintenance 
of  the  friendly  relations  with  other  nations,  arbitration  of  all  ques- 
tions pending  among  the  signatory  states,  empowered  to  appoint  and 
receive  diplomatic  and  consular  representatives,  and  finally  to  pro- 
pose a  scheme  of  definite  union  of  the  signatory  powers,  and  submit 
such  plan  to  a  general  assembly  within  three  years  after  the  date  of 
the  treaty.  The  Diet  was  convened,  oflScials  were  appointed  for  the 
direction  of  affairs,  and  on  August  27,  1898,  the  **  Political  Con- 
stitution of  the  United  States  of  Central  America  "  was  approved 
by  the  General  Assembly  of  the  representatives  of  Honduras,  Nicara- 
gua, and  Salvador.  The  new  regime  was  about  to  commence  when 
^  revolution  overthrew  the  Government  of  Salvador  and  the  Union 
was  once  more  defeated. 

Another  treaty  of  peace  and  compulsory  arbitration  was  signed  by 
the  Governments  of  Costa  Rica,  Honduras,  Nicaragua,  and  Salva- 
dor, at  Corinto,  Nicaragua,  on  January  20,  1902,  creating  an  arbi- 
tration court,  composed  of  a  commissioner  and  a  substitute  for  each 
contracting  power,  to  hold  office  for  one  year.  Art.  XVIII  of  this 
treaty  provided  that  in  the  desire  that  the  convention  might  unite 
all  the  states  of  the  Central  American  family,  the  signatory  states 
should  invite,  either  jointly  or  otherwise,  the  Government  of  the 
Republic  of  Guatemala  to  adhere  to  the  stipulations  of  the  treaty. 

In  1906,  the  Treaty  of  the  Marblehead  (See  Editorial  Comment 
in  this  Journal,  1:141)  was  signed  by  the  representatives  of  Guate- 
mala, Salvador,  and  Honduras,  in  the  presence  of  the  representatives 
of  the  United  States  and  Mexico.  This  treaty  provided,  among  other 
things,  that  within  two  months  from  date  of  ratification  a  general 
treaty  of  peace,  friendship,  commerce,  etc.,  was  to  be  concluded 
between  the  three  contracting  parties,  designating  the  Republic  of 
Costa  Rica  as  the  place  of  meeting. 
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Acting  on  this  provision,  the  Government  of  Costa  Rica  invited 
the  three  contracting  parties  and  the  Government  of  Nicaragua  to 
send  their  respective  delegates  to  meet  in  the  City  of  San  Jose. 
The  contracting  powers  accepted  the  invitation  and  sent  their  pleni* 
potentiaries,  but  Nicaragua  did  not  accept,  basing  her  refusal  upon 
the  ground  that  the  arrangements  of  the  treaty  of  peace  and  arbitra- 
tion signed  at  Corinto  January  20,  1902,  above  referred  to,  were 
sufficient  and  still  in  force. 
/  The  Treaty  of  San  Jose  was  signed  on  September  26,  1906,  by 
the  representatives  of  Costa  Rich,  Guatemala,  Honduras,  and  Salva- 
dor. Among  the  principal  stipulations  contained  in  this  treaty  is  an 
agreement  by  the  Governments  of  Salvador,  Guatemala,  and  Hon- 
duras to  appoint,  for  the  settlement  of  all  difficulties  arising  among 
them,  the  Presidents  of  the  United  States  and  Mexico  as  umpiresi/ 
to  whom  all  such  questions  are  to  be  submitted  for  arbitration.  Otheiy 
stipulations  of  this  treaty  seem  to  suggest  the  reestablishment  of  the 
Central  American  Union,  such,  for  instance,  as  the  provision  binding 
the  signatory  powers  always  to  unite  "  to  foster  their  moral,  in- 
tellectual, and  industrial  progress,  thus  making  their  interests  one 
and  the  same,  as  becomes  sister  countries."  Furthermore,  the  sig- 
natory states  mutually  agree  to  grant  "  native  treatment "  to  one 
another's  citizens  residing  within  their  borders.  Merchant  vessels 
of  the  various  contracting  countries  are  likewise  favored  and  pro- 
vision is  made  for  the  extradition  of  criminals.  Finally,  in  order 
to  "  maintain  peace  and  to  forestall  one  of  the  most  frequent  causes 
of  disturbance  in  the  interior  of  the  republics  and  of  restlessness  and 
distress  among  Central  American  people  "  the  four  contracting  states 
agree  not  to  allow  "  prominent  political  refugees  to  reside  near  the 
frontiers  of  the  countries  whose  peace  they  seek  to  disturb." 

On  the  same  day,  September  25,  1906,  other  conventions  were 
signed  by  the  same  plenipotentiaries,  providing  for  the  creation  of  a 
bureau  to  be  located  in  the  City  of  Guatemala,  and  established  not 
later  than  September  15,  1907,  for  the  purpose  of  fostering  inter- 
course among  the  signatory  countries,  and  for  the  creation  of  a  Cen- 
tral American  pedagogical  institute,  in  Costa  Rica,  as  a  means  of 
securing  "  a  common  educational  system,  essentially  homogeneous, 
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tending  to  effect  the  moral  and  intellectual  unification  of  the  sister 
countries." 

Disturbances  have,  however,  continued  in  Central  America  and  to 
such  an  extent  has  the  peace  of  that  portion  of  the  world  been 
threatened  that  the  fripTi^ly  mediation  of  the  United  States  and 
Mexico  became  appropriate  in  the  common  interest. of  peace  and 
good  will.  This  tender  of  good  offices  was  readily  accepted  by  all 
the  Central  American  states  and  their  common  effort  to  maintain 
peace  and  arrive  at  a  definite  understanding  resulted  in  the  protocol 
signed  at  the  Department  of  State  in  Washington,  on  September  17, 
1907,  by  the  plenipotentiaries  of  all  five  of  the  Central  American 
republics  in  the  presence  of  the  representatives  of  the  United  States 
and  Mexico,  providing  for  the  Peace  Conference  which  was  held  at 
Washington  in  November  and  December  under  the  roof  of  the 
International  Bureau  of  the  American  Republics.^ 

As  agreed  upon  in  Article  I  of  the  protocol.  President  Diaz  of 
Mexico  and  President  Roosevelt  of  the  United  States  invited  the  five 
republics  of  Central  America  to  meet  in  Washington  in  order  to 
establish  a  basis  of  permanent  peace  between  them.  These  invita- 
tions were  accepted  and  delegates  were  chosen  from  the  several  re- 
publics.^ 

In  addition,  the  Republic  of  Mexico  designated  Senor  Don  En- 
rique C.  Creel,  ambassador  extraordinary  and  plenipotentiary  to 
the  United  States,  and  the  United  States  designated  Hon.  William  I. 
Buchanan,  as  representatives  from  Mexico  and  the  United  States 
at  the  conference. 

The  building  of  the  International  Bureau  of  the  American  Re- 
publics was  chosen  as  the  place  of  meeting  of  the  conference  and 
two  preliminary  sessions  under  the  presidency  of  Senor  Don  Joaquin 
Bernardo  Calvo  —  Senor  Dr.  Don  Angel  Ugarte,  secretary  —  were 
held  on  November  12  and  13,  at  which  regulations  for  the  orderly 
procedure  of  the  conference  were  adopted. 

On  the  14th  of  November  the  first  regular  session  of  the  conference 

«The  text  of  this  protocol  will  be  found  in  the  Supplement,  1:406.         ^^ 
t  For  list  of  delegates  see  Treaty  and  Conventions,  Supplement  for  this  number 
of  the  Journal. 
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was  held,  at  which  the  delegates,  the  representatives  of  Mexico  and 
the  United  States,  and  the  Hon.  Eiihu  Root,  Secretary  of  State  of 
the  United  States,  were  present.  The  meeting  was  called  to  order 
by  Mr.  Koot,  who  addressed  the  conference  as  follows: 

Mr,  Ambassador  and  Gentlemen  of  the  Five  Central  American  Republics: 

Usage  devolves  upon  me  as  the  head  of  the  Foreign  Office  of  the 
country  in  which  you  are  assembled  to  call  this  meeting  together;  to 
call  it  to  order  and  to  preside  during  the  formation  of  your  organization. 
1  wish  to  express  to  you,  at  the  outset,  the  high  appreciation  of  the 
Government  of  the  United  States  of  tlie  compliment  which  you  pay  to 
us  in  selecting  the  city  of  Washington  as  the  field  of  your  labors  in 
behalf  of  the  rule  of  peace  and  order  and  brotherhood  among  the  peoples 
of  Central  America.  It  is  most  gratifying  to  the  people  of  the  United 
States  that  you  should  feel  that  you  will  find  here  an  atmosphere  favor- 
able to  tlie  development  of  the  ideas  of  peace  and  unity,  of  progress  and 
mutual  helpfulness,  in  place  of  war  and  revolution  and  the  retardation 
of  the  principles  of  liberty  and  justice. 

So  far  as  a  sincere  and  friendly  desire  for  success  in  your  labors 
may  furnish  a  favorable  atmosphere,  you  certainly  will  have  it  here. 
The  people  of  the  United  States  arc  sincere  believers  in  the  principles 
that  you  are  seeking  to  apply  to  the  conduct  of  your  international  affairs 
in  Central  America.  They  sincerely  desire  the  triumph  and  the  control 
of  the  principles  of  liberty  and  order  everywhere  in  the  world.  They 
especially  desire  that  the  blessings  which  follow  the  control  of  those  prin- 
ciples may  be  enjoyed  by  all  the  people  of  our  sister  republics  on  the 
Western  Hemisphere,  and  we  further  believe  that  it  will  be,  from  the 
most  selfish  point  of  view,  for  our  interests  to  have  peaceful,  prosperous, 
and  progressive  republics  in  Central  America. 

The  people  of  the  United  Mexican  States  and  of  the  United  States  of 
America  are  now  enjoying  great  benefits  from  the  mutual  interchange 
of  commerce  and  friendlv  intercourse  between  the  two  countries  of 
Mexico  and  the  United  States.  Prosperity,  the  increase  of  wealth,  the 
success  of  enterprise  —  all  tlie  results  that  come  from  the  intelligent  use 
of  wealth  —  are  being  enjoyed  bv  the  people  of  both  countries,  through 
the  friendly  intercourse  that  utilizes  for  the  people  of  each  country  the 
prosperty  of  the  other.  We  in  the  United  States  should  be  most 
happy  if  the  states  of  Central  America  might  move  with  greater  rapidity 
along  the  pathway  of  such  prosperity,  of  such  progress;  to  the  end  that 
we  may  share,  through  commerce  and  friendly  intercourse,  in  your  new 
prosperity,  and  aid  you  by  our  prosperity. 

We  cannot  fail,  gentlemen,  to  be  admonished  by  the  many  failures 
which  have  been  made  by  the  people  of  Central  America  to  establish 
agreement  among  themselves  which  would  be  lasting,  that  the  task 
you  have  before  you  is  no  easy  one.     The  trial  has  often  been  made  and 
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the  agreements  which  have  been  elaborated,  signed,  ratified,  seem  to 
have  been  written  in  water.  Yet  I  cannot  resist  the  impression  that  we 
have  at  last  come  to  the  threshold  of  a  happier  day  for  Central  America. 
Time  is  necessary  to  political  development.  I  have  great  confidence  in 
the  judgment  that  in  the  long  course  of  time,  through  successive  steps 
of  failure,  through  the  accompanying  education  of,  your  people,  through 
the  encouraging  examples  which  now,  more  than  ever  before,  surround 
you,  success  will  be  attained  ip  securing  unity  and  progress  in  other 
coimtries  of  the  New  Hemisphere.  Through  the  combination  of  all 
these,  you  are  at  a  point  in  your  history  where  it  is  possible  for  you  to 
take  a  forward  step  that  will  remain. 

It  would  ill  become  me  to  attempt  to  propose  or  suggest  the  steps 
which  you  should  take,  but  I  will  venture  to  observe  that  the  all- 
important  thing  for  you  to  accomplish  is  that  while  you  enter  into  agree- 
ments which  will,  I  am  sure,  be  framed  in  consonance  with  the  most 
peaceful  aspirations  and  the  most  rigid  sense  of  justice,  you  shall  devise  it 
also  some  practical  methods  under  which  it  will  be  possible  to  secure  u 
the  performance  of  those  agreements.  The  mere  declaration  of  general  / 
principles,  the  mere  agreement  upon  lines  of  policy  and  of  conduct,  are 
of  little  value  unless  there  be  practical  and  definite  methods  provided  by 
which  the  responsibility  for  failing  to  keep  the  agreement  may  be  fixed 
upon  some  definite  person,  and  the  public  sentiment  of  Central  America 
brought  to  bear  to  prevent  the  violation.  The  declaration  that  a  man  is 
entitled  to  his  liberty  would  be  of  little  value  with  us  in  this  country 
were  it  not  for  the  writ  of  habeas  corpus  that  makes  it  the  duty  of  a 
specific  judge,  when  applied  to,  to  inquire  into  the  cause  of  his  detention, 
and  set  him  at  liberty  if  he  is  unjustly  detained.  The  provision  which 
declares  that  a  man  should  not  be  deprived  of  his  property  without  due 
process  of  law  would  be  of  little  value  were  it  not  for  the  practical  pro- 
vision which  imposes  on  specific  officers  the  duty  of  nullifying  every 
attempt  to  take  away  a  man's  property  without  due  process  of  law. 

To  find  practical,  definite  methods  by  which  you  shall  make  it  some- 
body's duty  to  see  that  the  great  principles  you  declare  are  not  violated, 
by  which  if  an  attempt  be  made  to  violate  them  the  responsibility  may 
be  fixed  upon  the  guilty  individual  —  those,  in  my  judgment,  are  the 
problems  to  which  you  should  specifically  and  most  earnestly  address 
yourselves. 

I  have  confidence  in  your  success  because  T  have  confidence  in  your 
sincerity  of  purpose,  and  because  I  believe  that  your  people  have 
developed  to  the  point  where  they  are  ready  to  receive  and  to  utilize  such 
results  as  you  may  work  out.  Why  should  you  not  live  in  peace  and 
harmony?  You  are  one  people  in  fact,  your  citizenship  is  interchange- 
able—  your  race,  your  religion,  your  customs,  your  laws,  your  lineage, 
your  consanguinity  and  relations,  your  social  relations,  your  sympathies, 
your  aspirations,  and  your  hopes  for  the  future  are  the  same. 

It  can  be  nothing  but  the  ambition  of  individuals  who  care  more  for 
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their  selfish  purposes  than  for  the  good  of  their  country  that  can  prevent 
the  people  of  the  Central  American  states  from  living  together  in  peace 
and  unity. 

It  is  my  most  earnest  hope,  it  is  the  hope  of  the  American  Govern- 
ment and  people,  that  from  this  conference  may  come  the  specific  and 
practical  measures  which  will  enable  the  people  of  Central  America  to 
march  on  with  equal  step  abreast  of  the  most  progressive  nations  of 
modern  civilization,  to  fulfill  their  great  destinies  in  that  brotherhood 
which  nature  has  intended  them  to  preserve,  and  to  exile  forever  from 
that  land  of  beauty  and  of  wealth  incalculable  the  fraternal  strife  which 
has  hitherto  held  you  back  in  the  development  of  your  civilization. 

Following  this  address  the  ambassador  from  Mexico  said  in  part: 

Oentlemen  of  the  Central  American  Delegations: 

Allow  me  to  bid  you  all,  in  tlie  name  of  the  people  and  the  Govern- 
ment of  Mexico,  which  I  have  the  honor  to  represent  on  this  most 
solemn  occasion,  the  heartiest  welcome,  and  to  express  the  sincerity  of 
my  good  wishes  for  your  personal  welfare  and  for  the  success  of  the 
missions  your  respective  governments  have  entrusted  into  your  hands. 

Neither  the  United  States  nor  Mexico  craves  territorial  expansion; 
nor  is  either  desirous  of  intervening  in  your  affairs,  nor  do  they  ask 
aught  but  to  see  you  peaceable,  strong,  and  prosperous  countries.  Mexico 
and  the  United  States  are  convinced  that  such  will  be  the  result  obtained 
by  your  energy,  patriotism,  and  good  will,  after  honest  deliberations, 
intent  upon  securing  peace  for  the  five  Central  American  republics  on 
the  basis  of  eternal  justice. 

Peace  has  always  been  the  greatest  boon  to  mankind.  But  when 
population  and  elements  of  wealth  increase,  and  the  level  of  civilization 
becomes  higher,  and  the  principles  of  justice  and  respect  for  property 
become  more  solid;  when  a  higher  estimate  is  put  upon  the  life  of  man, 
it  is  then  that  tranquillity  becomes  more  valuable  in  the  world,  its  rule 
controls  as  a  supreme  necessity,  as  the  greatest  of  all  blessings,  the  main- 
spring of  patriotism,  and  the  unmovable  basis  of  national  autonomy. 

The  world  moves  on.  The  various  manifestations  of  progress  reach 
ever}'where,  earthly  civilization  becomes  universal,  demanding  that  each 
and  every  people  in  the  world  share  in  its  benefits.  When  civilization 
finds  no  barriers  nor  suitable  surroundings,  it  directs  to  that  spot  all  its 
energies  and  its  life-giving  elements  of  wealth.  But  when  war,  dis- 
order, and  extermination  block  the  way  and  oppose  the  great  force  of 
civilization,  then  conditions  becomes  dangerous  both  at  home  and  abroad ; 
thence  proceed  retrogression  and  the  elements  of  international  difficulties. 

The  peoples  of  to-day  cannot  dwell  in  isolation  linked  as  life  is  to 
the  common  cause  of  human  progress,  and  it  is  only  in  the  midst  of 
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peace  that  the  preservation  of  national  integrity  can  be  conceived.  When 
that  support  is  wanting,  autonomy  is  in  danger,  and  the  wrongs  and  the 
damage  done  may  be  irreparable. 

The  present  tendency  of  civilized  countries  is  clearly  towards  peace, 
as  shown  by  the  Hague  Tribunal;  by  the  several  peace  and  arbitration 
congresses  and  conferences  organized  or  to  be  organized  in  advanced 
nations;  as  advocated  by  the  public  press  in  all  countries,  irrespective 
of  political  parties,  or  religious  creed ;  as  taught  in  schools  and  universi- 
ties. Peace  is  the  yearning  cry  of  humanity.  No  mistake  could  be 
greater,  no  blindness  darker,  than  to  oppose  those  tendencies.  Any  and 
all  sacrifices  seem  small  when  made  to  obtain  a  solid,  unmolested,  firm 
peace. 

If  I  am  not  mistaken  in  my  judgment  of  your  affairs,  your  differences 
all  rest  upon  issues  which  can  be  easily  adjusted  and,  above  all,  which 
can  be  settled  by  pacific  means.  Boundary  questions,  questions  of 
wrongs  to  citizens,  territorial  invasion,  and  many  others,  which  cannot  be 
prevented  between  adjoining  countries,  may  be  easily  and  peacefully 
settled  according  to  such  general  rules  as  you  may  adopt  at  this  con- 
ference, and  civil  or  foreign  wars  will  only  come  when  unavoidable;  and 
then  as  far  apart  as  wars  now  occur  in  the  civilized  countries  of  the 
world,  but  not  so  frequently  as  they  now  take  place  among  the  savage 
element  of  uncivilized  countries. 

To  attain  these  conditions  it  is  necessary  not  to  seek  to  gain  advantages, 
not  to  claim  predominance  over  one  another,  nor  redress  of  wrongs,  nor 
yet  lose  control  of  one's  temper.  This  is  not  a  battlefield,  nor  a 
strategical  point.  The  object  of  this  conference  is  nobler  and  loftier. 
It  is  to  seek  in  good  faith  the  means  of  doing  justice.  Your  clear 
intelligence  and  patriotism  will  surely  find  it,  and,  when  found,  it  must 
be  embodied  in  a  treaty  of  very  long  duration.  This  is  what  the  world 
expects  of  the  high  representation  of  your  respective  governments;  this 
is  what  Mexico  and  the  United  States  of  America  expect,  because  they 
will,  in  perfect  good  faith,  seal  that  treaty  as  a  moral  guaranty  of  an 
honest  and  steadfast  purpose,  as  a  token  of  love  for  peace,  and  as  an 
evidence  of  confraternity,  sympathy,  and  justice  to  the  countries  you 
represent. 

Gentlemen  of  the  Central  American  delegations,  may  the  treaty  of 
Washington  carry  in  its  very  soul  the  lofty  ideals  of  the  Latin  race  to 
which  we  belong,  and  may  its  form  be  as  solid  and  strong  as  the  great 
American  people  identified  with  us  in  this  common  work  of  order, 
civilization,  and  progress.  May  this  be  as  perpetual  a  treatv  as  will 
always  be  the  unchangeable  good  faith  and  love  of  peace  of  the  two 
Republics,  your  friends,  who  have  invited  you  to  take  up  this  human- 
tarian  task. 
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To  these  addresses  Senor  Don  Luis  Anderson,  Minister  for 
Foreign  AflFairs  of  Costa  Rica,  on  behalf  of  the  conference,  responded 
in  part  as  follows: 

Your  Excellencies: 

The  solemn  inauguration  of  the  Central  American  Peace  Conference 
by  the  honorable  Secretary  of  State,  on  which  occasion  we  have  listened 
to  the  eloquent,  wise,  and  kind  words  of  his  excellency  the  ambassador 
of  the  United  Mexican  States,  is  not  only  a  symbol  of  American  con- 
fraternity, but  also  will  mark  in  the  history  of  our  people  the  moment 
of  separation  between  the  past  and  the  future. 

On  the  one  hand,  war  and  strife  will  sink  into  the  past,  while  on  the 
other  peace,  progress,  and  quiet  loom  up  in  the  future.  It  is  the  b^in- 
ning  of  an  era  in  response  to  the  urgent  call  of  the  spirit  of  the  twentieth 
century. 

Civilization  cannot  allow  that  in  the  family  of  nations  there  be  one 
which  does  not  work  or  does  not  bring  forth  for  the  common  benefit  the 
full  contingent  of  its  energies  and  of  the  immense  wealth  with  which 
nature  has  endowed  it,  because  all  nations  are  jointly  responsible  in  the 
process  of  human  progress. 

Central  America,  which  is  admirably  situated  between  two  continents, 
with  an  extensive  coast  line  on  both  oceans,  having  an  exceedingly  rich 
soil,  suitable  for  all  kinds  of  products,  with  mountains  of  gold  and  silver, 
such  wealth  that  one  might  think  that  nature  took  pride  in  being 
prodigal,  spreading  over  those  lands  all  its  wealth  —  Central  America, 
I  say,  is  in  duty  bound  to  render  to  civilization,  through  universal  inter- 
change, all  the  benefits  tliat  its  privileged  situation  demands.  However, 
and  I  lament  to  say  this,  we  are  backward  in  paying  this  duty  because 
of  this  unprofitable  strife  in  which  some  of  the  republics  have  spent  their 
energies  and  which  has  kept  us  estranged  from  the  ideals  our  fore- 
fathers had  in  mind  when  they,  regardless  of  sacrifice,  gave  us  country 
and  liberty. 

The  names  of  Roosevelt  and  Diaz  will  always  be  remembered  with 
gratitude  by  the  humble  citizens  of  those  countries,  the  citizens  whose 
hands  are  hardened  by  toil  and  whom  the  tropical  sun  has  marked.  They 
are  those  who  will  profit  the  most  by  stable  peace,  because  it  is  the  plain 
field  hands  who  are  compelled  to  exchange  the  plow  for  the  sword,  and 
they  go  to  war,  but  they  do  not  love  war.  Our  countries  are  not  war- 
fearing  countries,  and  the  only  part  they  have  played  in  the  several  wars 
which  from  independence  to  our  day  have  stained  the  Central  American 
soil  with  blood  is  that  of  dying  like  heroes  —  bravely,  modestly  —  for  a 
cause  which  they  have  never  understood.  Tlie  Central  American  wars 
have  never  been  wars  between  nations;  they  have  been  wars  between 

governments. 

******* 
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If  we  in  the  Washington  conference  turn  our  eyes  toward  liberty,  if  we 
make  provision  here  to  insure  that  our  countries,  free  from  past  errors, 
will  start  a  new  life  of  real  democratic  solidarity,  if  we  could  obtain  that 
the  governments  of  our  five  countries  do  not  remain  indefinitely  in 
power  but  be  both  in  their  origin  and  in  their  acts  a  free  expression  of 
the  will  of  the  people,  if  we  obtain  that  the  rights  of  man  —  that  noblest 
inheritance  of  the  human  race  which  is  a  part  of  all  our  constitutions 
but  sometimes  sadly  forgotten  —  become  effective,  become  something  like 
the  backbone  of  our  institutions  and  our  social  and  political  organiza- 
tions; in  short,  should  we  enter  in  all  sincerity  into  a  constitutional  life, 
we  would  have  done  great  good  to  our  countries,  and  the  generous  intent 
of  Presidents  Boosevelt  and  Diaz  would  be  materialized. 

Let  us  strive  to  make  a  living  reality  of  our  respect  for  the  liberty  of 
the  individual  as  well  as  of  the  liberty  of  the  states.  Let  us  admit  and 
guarantee  the  government  of  the  people  for  the  people  in  every  one  of 
the  Central  American  countries,  and  then  peace  will  be  insured  and  the 
road  to  our  happiness  and  perfection  will  be  clear.  I  believe  I  inter- 
pret the  sentiment  and  the  patriotic  feelings  of  each  and  every  one  of 
the  Central  American  delegates  when  I  say  that  we  have  faith  that  we 
will  reach  that  goal,  and  our  gratitude  to  those  who  have  aided  us  in 
this  noble  work  will  be  sincere  and  eternal.  Which  among  our  nations 
will  show  so  little  love  of  country  or  such  lack  of  patriotism  as  to  refuse 
to  ratify  such  true  means  of  procuring  us  happiness  ? 

After  the  preliminary  work  of  examination  of  credentials  the  con- 
ference proceeded  to  elect  permanent  officers,  as  follows :  President, 
Senor  Don  Luis  Anderson,  Costa  Rica ;  secretaries,  Senor  Dr.  Don 
Jose  Madriz,  Nicaragua,  and  Senor  Dr.  Don  Salvadof  Rodriguez 
(Gonzalez,  Salvador. 

Fourteen  sessions  of  the  conference  were  held  between  November 
14  and  December  20. 

Resulting  from  these  deliberations  eight  conventions  were  agreed 
to  and  signed  on  the  latter  date.  These  conventions  are:  General 
treaty  of  peace  and  amity,  additional  convention  to  the  general 
treaty,  establishing  a  Central  American  court  of  justice,  extradition, 
on  future  conferences  (monetary),  on  communications,  establishing 
an  international  Central  American  bureau,  and  establishing  a  peda- 
gogical institute. 

A  careful  analysis  of  the  eight  conventions  adopted  by  the  con- 
ference shows  that  the  union  of  the  Central  American  states  into  a 
federated  republic  was  the  goal  constantly  before  the  conference  in 
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all  its  sessions.  It  appeared,  however,  advisable  to  make  haste  slowly, 
to  follow  rather  than  to  create  public  sentiment,  so  that  the  republic? 
might  rather  drift  into  union  than  be  forced  into  it  by  a  single  act 
An  act  of  union  might  seem  to  savor  of  revolution;  the  gradual 
development  toward  union  in  accordance  with  the  desire  of  public 
sentiment  would  on  the  contrary  be  a  peaceful  evolution. 

The  conference  recognized  that  peace  is  the  great  need  of  the 
Central  American  republics,  and  this  peace  should  be  based  not 
upon  force  but  upon  the  administration  of  justice.  Hence,  the  con- 
vention for  the  establishment  of  a  Central  American  court  of  justice 
in  which  each  state  should  be  represented  and  whose  decisions  should 
be  binding  alike  upon  government  and  citizen.  The  Supreme  Court 
of  the  United  States  has  been  the  great  balance  wheel  of  our  institu- 
tions. It  was  felt  that  a  court  of  justice  would  preserve  equality 
of  state  and  equality  of  right,  but  it  was  recognized  that  peace  was 
improbable  if  not  impossible  as  long  as  the  causes  of  dissension 
remain.  Therefore  Article  II  of  the  general  treaty  of  peace  and 
amity  declared  "  that  every  disposition  or  measure  which  may  tend 
to  alter  the  constitutional  organization  in  any  of  them  is  to  be  deemed 
a  menace  to  the  peace  of  said  republics,"  and  as  the  dispositions  or 
measures  tending  to  alter  the  constitutional  organization  of  the 
republics  arise  largely  from  the  personal  ambition  of  political  leaders 
who  seek  not  merely  to  establish  but  to  perpetuate  themselves  in 
power  and  to  choose  their  successors,  an  additional  convention  was 
drawn  up  in  which  the  contracting  parties  pledged  themselves  not 
I  to  recognize  (Article  I  of  the  additional  convention  to  the  general 
treaty)  "  any  other  government  which  may  come  into  power  in  any 
of  the  five  republics  as  a  consequence  of  a  coup  d'etat,  or  of  a  revolu- 
tion against  the  recognized  Government,  so  long  as  the  freely  elected 
representatives  of  the  people  thereof,  have  not  constitutionally 
reorganized  the  country,"  and  that  the  governments  of  Central 
America  are  recommended  to  "  endeavor  to  bring  about^  by  the 
means  at  their  command,  a  constitutional  reform  in  the  sense  of 
prohibiting  the  reelection  of  the  president  of  a  republic,  where  such 
prohibition  does  not  exist,"  and  "  to  adopt  all  measures  necessary  to 
effect  a  complete  guaranty  of  the  principle  of  alternation  in  power  " 
(Article  III  of  the  additional  convention  to  the  general  treaty). 
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The  geographical  situation  of  Honduras  has  made  it  in  times  past 
the  object  of  aggression,  for  its  possession  or  control  seems  to  be  of 
fundamental  advantage  to  the  contending  Central  American  re- 
publics. Article  III,  therefore,  of  the  general  treaty  of  peace  and 
amity,  provides  that  "  Honduras  declares  from  now  on  its  absolute 
neutrality  in  event  of  any  conflict  between  the  other  republics;  and 
the  latter,  in  their  turn,  provided  such  neutrality  be  observed,  bind 
themselves  to  respect  it  and  in  no  case  to  violate  the  Honduranean 
territory."  This  article  eliminates  a  perennial  and  specific  source 
of  trouble,  but  Article  II  of  the  additional  convention  seeks  to  re- 
move a  general  evil,  for  it  provides  that  in  case  of  civil  war  no  gov- 
ernment of  Central  America  shall  intervene  in  favor  of  or  against  the 
government  of  the  country  where  the  struggle  takes  place.  As  an 
additional  guaranty  against  participation  in  civil  war  the  general 
treaty  of  peace  and  amity  forbids  persons  of  whatever  nationality 
to  initiate  or  foster  revolutionary  movements  against  any  of  the 
republics  (Article  XVII)  and  neither  the  "  head  men  or  principal 
chiefs  of  political  emigrations,  nor  agents  thereof,"  shall  be  per- 
mitted to.  reside  in  the  departments  adjacent  to  the  prospective  scene 
of  their  revolutionary  activity  (Article  XVI).  But  these  measures 
look  into  the  future,  rather  than  the  past,  and  in  the  interest  of  peace 
and  quiet  the  contracting  republics  bind  themselves  to  respect  the 
inviolability  of  the  right  of  asylum  aboard  the  merchant  vessels,  of 
whatever  nationality,  anchored  in  their  ports,  and  "  only  persons 
accused  of  common  crimes  and  by  order  of  the  competent  judge, 
after  due  legal  procedure,  can  be  taken  from  them  "  (Article  X  of 
the  general  treaty).  It  is  further  provided  that  public  instruments 
executed  in  one  of  the  contracting  republics  shall  be  valid  everywhere 
if  valid  according  to  the  laws  of  the  republic  in  which  they  were 
executed.  (Article  XIV  of  the  general  treaty.)  Article  XV  bear- 
ing on  the  same  question  is  so  important  that  it  should  be  quoted  in 
full: 

The  judicial  authorities  of  the  contracting  republics  shall  carry  out 
the  judicial  commissions  and  warrants  in  civil,  commercial,  or  criminal 
matters,  with  regard  to  citations,  interrogatories,  and  other  acts  of  pro- 
cedure or  judicial  function. 

Other  judicial  acts,  in  civil  or  commercial  matters,  arising  out  of  a  per- 
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Nciuil  sua,  siidii  l)dve  in  the  territory  of  any  one  of  the  contrmcting  parties 
(.>^;^aA  :oixc  witii  thv^i$e  of  the  local  tribunals  and  shall  be  execut^  in  the 
>«uuc  '.uaimcr,  provideii  always  that  tliey  shall  first  have  been  declared 
c-v^vuioiy  by  the  supreme  tribunal  of  the  republic  wherein  they  are  to  be 
c.\cs.'uc^>  which  shall  be  done  if  they  meet  the  essential  requirements 
v>x  ihcir  respective  legislation,  and  they  shall  be  carried  out  in  accordance 
^uh  the  laws  enacted  in  each  country  for  the  execution  of  judgments. 

lu  other  words,  the  general  treaty  looks  to  peace  based  upon  the 
administration  of  justive  as  a  permanent  status,  and  by  the  removal 
of  causes  of  past  controversy  seeks  to  guarantee  the  peaceful  develop- 
ment  of  the  respective  countries. 

But  it  is  not  merely  the  removal  of  causes  of  controversy  that  en- 
gaged the  attention  of  the  conference.  By  removing  artificial  bar- 
riers,  the  convention  looked  upon  the  inhabitants  of  the  respective 
republics  as  essentially  one  people  and  provided  for  equality  of  treat- 
ment of  citizens  of  one  in  the  territory  of  the  others,  both  in  political 
rights  and  privileges  and  in  the  educational  and  professional  training 
necessary  for  the  understanding  and  application  of  such  rights  and 
privileges.  Therefore  a  pedagogical  institute  was  to  be  established 
in  Coeta  Rica,  with  separate  sections  for  men  and  women,  for  the 
professional  education  of  teachers.* 

Another  convention  establishes  an  international  Central  American 
bureau,  to  be  located  in  Guatemala,  in  order  to  "  develop  the  inter- 
ests common  to  Central  America  "  and  "  to  take  charge  of  the  super- 
vision and  care  of  such  interests."  The  first  paragraph  of  this  caa- 
volition,  set  forth  in  full,  will  show  the  wide  scope  and  possibilities 
of  such  an  institution : 

The  following  Central  American  interests  are  recognized  as  being  those 
to  which  special  attention  should  be  paid : 

1.  To  combine  every  effort  toward  the  peaceful  reorganization  of  their 
mother  country,  Central  America. 

2.  To  impress  upon  public  education  an  essentially  Central  American 
character,  in  a  uniform  sense,  making  it  as  broad,  practical,  and  complete 
as  possible,  in  accordance  with  the  modern  pedagogical  tendency. 

3.  The  development  of  Central  American  commerce  and  of  all  that 
may  tend  to  make  it  more  active  and  profitable,  and  its  expansion  with 
other  nations. 

4  For  the  provisions,  see  the  convention  for  the  establishment  of  a  Central 
American  pedagogical  institute,  Supplement  to  this  number. 
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4.  The  advancement  of  agriculture  and  industries  that  can  be  de- 
veloped to  advantage  in  its  different  sections. 

6.  The  uniformity  of  civil,  commercial,  and  criminal  legislation, 
recognizing  as  a  fundamental  principle  the  inviolability  of  life,  respect 
for  property,  and  the  most  absolute  sacredness  of  the  personal  rights  of 
man;  uniformity  in  the  system  of  custom-houses;  in  the  monetary  system, 
in  such  manner  as  to  secure  a  fixed  rate  of  exchange ;  general  sanitation, 
and  especially  that  of  the  Central  American  ports;  the  confidence  in  the 
Central  American  credit;  uniformity  in  the  system  of  weights  and 
measures;  the  definition  of  what  constitutes  real  property,  in  such  a 
firm  and  unquestionable  manner  as  will  serve  as  a  solid  foundation  for 
credit  and  permit  the  establishment  of  mortgage  banks. 

In  addition  to  these  two  great  institutions  the  conference  recom- 
mended "  the  creation  of  a  practical  agricultural  school  in  the 
Republic  of  Salvador,  one  of  mines  and  mechanics  in  that  of  Hon- 
duras, and  another  of  arts  and  trades  in  that  of  Nicaragua." 
(Article  IV,  general  treaty  of  peace  and  amity.  )^  The  steps  taken 
for  the  professional  education  of  the  citizens  of  the  republics  can  not 
be  too  highly  commended,  for  upon  the  education  of  the  people  the 
industrial  and,  in  large  measure,  the  political  development  of  the 
republics  must  depend.  The  establishment  of  Central  American 
institutions  in  each  one  of  the  republics  is  as  educationally  sound  as 
it  is  politically  wise ;  because,  while  working  for  the  common  good, 
each  republic  is  given  a  special  interest  in  the  institution  established 
in  its  midst 

In  accordance  with  the  ideas  set  forth  in  the  previous  paragraph, 
that  education  should  be  Central  American,  it  is  provided  in  Article 
VII  of  the  general  treaty  that  professional  degrees  obtained  in  one 
country  shall  be  recognized  in  the  others,  and  all  professionally 
qualified  shall  have  the  right  to  exercise  their  professions  in  the 
respective  countries  of  Central  America. 

A  further  step  in  the  unification  of  Central  America,  consciously 
taken  and  with  a  full  understanding  of  its  import,  was  the  conven- 
tion concerning  future  Central  American  conferences,  the  preamble 
and  first  article  of  which  require  quotation  in  full : 

The  Governments  of  the  Republics  of  Costa  Rica,  Guatemala,  Hon- 
duras, Nicaragua,  and  Salvador,  desiring  to  promote  the  unification  and 
harmony  of  their  interests,  as  one  of  the  most  efficacious  means  to  pre- 
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pare  for  the  fusion  of  the  Central  American  peoples  into  one  single 
nationality,  have  agreed  to  conclude  a  convention  for  tlie  naming  of  com- 
missions and  for  the  meeting  of  Central  American  conferences,  which 
shall  agree  upon  the  most  efficacious  and  proper  means  to  the  end  of 
bringing  uniformity  into  their  economical  and  fiscal  interests;  and  to 
that  end  have  named  as  delegates : 

m  *****  * 

Article  I. 

Each  one  of  the  contracting  governments  obligates  itself  to  name 
within  one  month,  counted  from  tlie  last  ratification  of  this  agreement, 
one  or  more  commissions,  wliich  shall  occupy  themselves  preferably  with 
the  study  of  all  that  concerns  the  monetary  system  of  their  respective 
countries,  especially  in  relation  to  tliose  of  the  other  states,  and  inter- 
change amongst  them;  and,  besides,  the  study  of  everything  relating  to 
the  custom-house  systems,  the  system  of  weights  and  measures,  and 
other  matters  of  an  economic  and  fiscal  nature  which  it  may  be  deemed 
expedient  to  make  uniform  in  Central  America. 

And  finally,  moved  by  the  desire  to  come  into  closer  relations  and 
to  open  up  their  countries  not  merely  to  the  citizens  of  each  republic 
or  to  the  republics  as  a  whole,  but  also  to  the  outside  world,  a  con- 
vention on  communications  was  adopted  by  which,  through  the  ap- 
pointment of  commissioners,  the  respective  countries  might  co- 
operate in  the  realization  of  the  Pan-American  Railway  and  the 
establishment  of  various  lines  of  communication  between  the  separate 
republics,  such  as  lines  of  "  steamships,  submarine  cables,  telegraph 
lines,  wireless  stations,  telephones,  and  everything  that  may  tend 
to  bind  closer  their  mutual  relations."  (Article  IX  of  the  conven- 
tion on  communications.)  This  convention  is  based  upon  the  broad 
principle  that  people  are  enemies,  or  at  least  unfriendly,  because  they 
do  not  know  eadi  other,  and  that  every  means  of  communication, 
whatever  be  its  kind  or  nature,  is  a  means  of  peace. 

The  conference  could  not  well  hope  to  establish  law  and  order  upon 
a  permanent  basis  unless  some  means  were  created  to  bring  offenders 
against  law  and  order  to  justice,  not  merely  as  a  punishment  to  those 
who  committed  crime  but  as  a  deterrent  to  those  who  might  seek 
safety  in  flights  The  conference  therefore  drew  up  and  signed  a 
convention  of  extradition  in  which  the  subject  was  treated  broadly 
and  upon  principle,  and  in  which  doubtful  questions  which  might 
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lead  to  controversy  were  resolved  in  advance.     Article  I  provides 

who  shall  be  extradited  and  Article  II  provides  who  shall  not  be, 

thereby  viewing  the  subject  from  both  sides.     These  articles  are  as 

follows : 

Article  I. 

The  contracting  republics  agree  to  deliver  up  reciprocally  the  indi- 
viduals who  may  take  refuge  in  the  territory  of  one  of  them  and  who 
in  the  other  may  have  been  condemned  as  authors,  accomplices,  or 
abettors  of  a  crime,  to  a  penalty  of  not  less  than  two  years  of  deprivation 
of  their  liberty,  or  who  may  have  been  indicted  for  a  crime  which,  in 
accordance  with  the  laws  of  the  demanding  country,  carries  a  penalty 
equal  to  or  greater  than  that  above  stated. 

Article  II. 

Extradition  shall  not  be  granted  in  any  of  the  following  cases : 

1.  When  the  evidence  of  criminalty  presented  by  the  demanding 
party  would  not  justify,  according  to  the  laws  of  the  place  where  the 
fugitive  so  charged  is  found,  his  apprehension  and  commitment  for  trial, 
if  the  offense  had  been  there  committed. 

2.  When  the  offense  charged  is  of  a  political  character,  or,  being  a 
common  crime,  is  connected  therewith. 

3.  When  under  the  laws  of  the  demanding  country  or  of  that  of 
asylum,  the  action  or  the  penalty  has  been  barred. 

4.  If  the  accused  demanded  should  have  been  already  tried  and  sen- 
tenced for  the  same  act  in  the  republic  wherein  he  resides. 

5.  If  in  the  latter,  the  act  because  of  which  extradition  is  requested 
should  not  be  considered  a  crime. 

6.  When  the  penalty  corresponding  to  the  crime  for  which  extra- 
dition is  requested  shall  be  that  of  death,  unless  the  demanding  govern- 
ment binds  itself  to  apply  the  next  lower  penalty. 

Article  III  deals  with  the  vexed  question  as  to  whether  a  crime 
ceases  to  be  a  crime  merely  because  the  criminal  has  a  political  pur- 
pose in  mind.  For  example,  is  the  murder  of  the  chief  of  a  nation 
any  the  less  a  murder  because  he  happens  to  be  the  chief  executive 
of  a  country  ?    Article  III  represents  the  sober  sense  of  the  question. 

The  attempt  against  the  life  of  the  head  of  the  government  or  an- 
archistical  attempts  shall  not  be  considered  a  political  crime,  providing 
that  the  law  of  the  demanding  country  and  of  the  country  of  which 
extradition  is  requested  shall  have  fixed  a  penalty  for  said  acts.  In  that 
case  extradition  shall  be  granted,  although  even  when  the  crime  in  ques- 
tion shall  carry  a  penalty  of  less  than  two  years  of  imprisonment. 
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Article  IV  likewise  represents  the  weight  of  opinion  in  holding 
that  a  nation  shall  not  be  bound  to  surrender  its  own  citizens^  but  the 
nation  in  which  the  fugitives  are  found  obligates  itself  to  "  try 
them  for  the  infractions  of  the  penal  code  committed  in  any  of  the 
other  republics,  and  the  respective  government  must  communicate 
the  corresponding  proceedings,  information,  and  documents,  and 
deliver  the  articles  which  constitute  the  corpus  delicti,  furnishing 
everything  conducive  to  the  investigation  necessary  for  the  expedi- 
tion of  the  trial." 

Articles  V  and  VI  wisely  provide  that  violations  committed  by  the 
fugitive  in  the  place  of  his  refuge  shall  be  punished  and  sentence 
served  before  extradition  will  be  granted  for  a  prior  offense  com- 
mitted in  the  extraditing  country  (Article  V),  and  if  several  coun- 
tries make  request  for  the  same  fugitive  priority  of  application  shall 
determine  the  surrender  (Article  VI).  From  this  brief  analysis 
it  will  be  seen  that  the  extradition  convention  reflects  distinct  credit 
upon  the  conference. 

These  conventions  would  have  been  sufficient  in  themselves  to 
justify  the  calling  of  an  international  conference  to  deal  with  Cen- 
tral American  affairs,  but  the  crowning  glory  is  the  convention  for 
the  establishment  of  a  Central  American  court  of  justice. 

The  convention  in  its  preamble  happily  says  that  the  court  is 
established  "  for  the  purpose  of  efficaciously  guaranteeing  their  rights 
and  maintaining  peace  and  harmony  inalterably  in  their  relations 
without  being  obliged  to  resort  in  any  case  to  the  employment  of 
force."  And  the  constitution  of  tlie  court,  to  consist  of  a  judge  from 
each  of  the  contracting  nations,  is  broad  enough  to  permit  it  to 
assume  jurisdiction  whether  the  controversy  arises  between  the  con- 
tracting states  or  whether  it  be  a  controversy  arising  from  the  vio- 
lation of  treaties  or  conventions  and  other  cases  of  an  international 
character  submitted  by  individuals  with  or  without  the  support  of 
the  home  government,  provided,  however,  that  the  remedies  which 
the  laws  of  the  respective  country  provide  against  such  violation 
shall  have  been  exhausted  and  that  a  denial  of  justice  shall  be  shown. 
(Articles  I  and  II.) 

Nor  is  this  all.    Article  III  provides  that  — 
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It  shall  also  take  cognizance  of  the  cases  which  hy  common  accord 
the  contracting  governments  may  submit  to  it,  no  matter  whether  they 
arise  between  two  or  more  of  them  or  between  one  of  said  governments 
and  individuals. 

It  shall  also  have  jurisdiction  over  cases  arising  between  any  of  the 
contracting  governments  and  individuals,  when  by  common  accord  they 
may  have  been  submitted  to  it. 

The  court  therefore  is  not  merely  a  court  of  arbitration  as  it  would 
be  were  sovereign  states  the  only  suitors ;  but  it  is  a  court  of  justice 
because  individuals  may  apply  to  it  for  a  judicial  remedy  to  be 
administered  or  found  by  judges  acting  under  a  sense  of  judicial 
responsibility.  The  court  is  not  created  to  decide  cases  which  gov- 
ernments or  individuals  may  be  pleased  to  refer  to  it,  but  the  con- 
tracting states  (Article  I) — 

bind  themselves  to  submit  all  controversies  or  questions  which  may  arise 
among  them,  of  whatsoever  nature  and  no  matter  what  their  origin 
may  be,  in  case  the  respective  departments  of  foreign  affairs  should  not 
have  been  able  to  reach  an  understanding. 

The  duty  to  submit  is  in  this  case  obligatory,  but  the  jurisdiction 
of  the  court  is  broadened  so  that  — 

The  court  may  likewise  take  cognizance  of  the  international  questions 
which  by  special  agreement  any  one  of  the  Central  American  govern- 
ments and  a  foreign  government  may  have  determined  to  submit  to  it. 
(Article  IV.) 

In  other  words,  the  court  is  not  to  be  solely  a  court  for  the  settle- 
ment of  disputes  between  the  governments  of  Central  America  and 
between  governments  and  individuals  of  Central  America,  but  it 
may  become  an  international  court  in  the  largest  sense  of  the  word 
by  reason  of  the  jurisdiction  especially  conferred  upon  it  by  Article 
IV,  just  quoted.  The  couri:  is  to  be  permanent^  composed  of  five 
judges,  with  its  seat  in  the  city  of  Cartago,  in  the  Republic  of  Costa 
Rica,  but  it  may  sit  elsewhere  provided  a  change  be  deemed  necessary 
or  advisable. 

Article  XX  provides  that  the  contracting  governments  formally 
bind  themselves  to  obey,  and  compel  to  be  obeyed,  the  orders  of  the 
court,  furnishing  all  the  assistance  that  may  be  necessary  for  their 
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best  and  most  expeditious  fulfillment.  The  court  is  authorized  hj 
Article  XXII  to  — 

determine  its  jurisdiction,  interpreting  the  treaties  and  conventions  ger- 
mane to  the  matter  in  dispute^  and  applying  the  principles  of  inter- 
national law. 


and  in  Article  XXI  it  is  provided  that  — 

In  deciding  points  of  fact  that  may  be  raised  before  it,  the  Central 
American  Court  of  Justice  shall  be  governed  by  its  free  judgment,  and 
with  respect  to  points  of  law,  by  the  principles  of  international  law.  The 
final  judgment  shall  cover  each  one  of  the  points  in  litigation. 

For  the  purpose  of  reaching  an  agreement  the  concurrence. of  at 
least  three  justices  is  necessary.  (Article  XXIII.)  The  judgment 
when  pronounced  must  be  signed  by  all  the  justices  of  the  court  and 
countersigned  by  the  secretary,  and  in  case  of  doubt  as  to  the  mean* 
ing  of  the  judgment  "  the  tribunal  may  declare  the  interpretation 
which  must  be  given  to  its  judgment"     (Article  XXIV.) 

Theorists  insist  upon  a  sanction  for  the  decision  of  an  international 
court,  and,  if  any  express  sanction  be  wanting,  the  advisability  of 
the  institution  is  either  questioned  or  its  judgments  are  denied  the 
power  and  effect  of  judgments  of  a  municipal  court.  Article  XXV 
of  the  convention  supplies  a  moral  sanction,  the  only  sanction  possible 
in  the  present  condition  of  international  development : 

The  judgments  of  the  court  shall  be  communicated  to  the  five  govern- 
ments of  the  contracting  republics.  The  interested  parties  solemnly  bind 
themselves  to  submit  to  said  judgments,  and  all  agree  to  lend  all  moral 
support  that  may  be  necessary  in  order  that  they  may  be  properly  ful- 
filled, thereby  constituting  a  real  and  positive  guaranty  of  respect  for 
this  convention  and  for  the  Central  American  Court  of  Justice. 

And,  finally,  the  plenipotentiaries  proposed  an  article  for  the  con- 
sideration of  the  legislatures  of  their  respective  countries,  which, 
if  adopted  and  incorporated  in  the  convention,  would  much  enlarge 
its  scope  and  therefore  its  usefulness : 

The  Central  American  Court  of  Justice  shall  also  have  jurisdiction 
over  the  conflicts  which  may  arise  between  the  legislative,  executive,  and 
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judicial  powers^  and  when  as  a  matter  of  fact  the  judicial  decisions  and 
resolutions  of  the  national  congress  are  not  respected.' 

To  the  powers  of  Europe,  to  the  great  powers  of  the  world,  who 
struggled  with  partial  success,  for  four  months  at  The  Hague,  to 
establish  a  court  of  arbitral  justice,  the  young  republics  of  Central 
America  may  recall  the  scriptural  phrase:  "  A  little  child  shall  lead 
them." 

As  the  opening  pages  of  this  article  set  forth  in  considerable  detail 
the  various  attempts  toward  union  and  the  establishment  of  a  per- 
manent state  of  affairs  it  may  be  asked  whether  these  conventions 
may  not  share  the  fate  of  their  predecessors,  which  were  discarded 
while  the  ink  was  still  wet  upon  them.  He  is  a  bold  if  not  unwise 
man  who  would  pose  as  a  political  prophet,  but  it  should  be  borne  in 
mind  that  the  previous  treaties  were  concluded  solely  by  the  re- 
publics of  Central  America,  and  that  they  failed  to  establish  a  perma- 
nent state  of  affairs  largely  because  they  rested  upon  a  public  senti- 
ment limited  in  extent,  with  no  friendly  guaranty  from  without  In 
the  present  case,  the  treaties  and  conventions  would  seem  to  be  the 
crystallization  of  a  public  spirit  and  sentiment  already  existing,  and 
that  the  two  great  Republics  lying  to  the  north  have  not  only  lent 
their  friendly  aid  in  the  negotiation  of  the  treaties  and  conventions, 
but  are  prepared  by  peaceful  and  proper  means  to  guarantee  their 
execution.  It  is  true  that  the  republics  of  Central  America  must 
stand  by  themselves,  but  it  is  none  the  less  true  that  the  moral  sup- 
port and  encouragement  of  Mexico  and  the  United  States  should 
not  be  overlooked.  The  past  is  indeed  past,  but  the  future  is  a  future 
of  hope  and  encouragement. 

James  Brown  Scott. 

•  As  the  president  of  the  conference,  Mr.  Luis  Anderson,  Minister  for  Foreign 
Affairs  of  the  Republic  of  Costa  Rica,  is  to  contribute  an  article  upon  the  Central 
American  Court  of  Justice,  it  would  be  as  ungracious  as  it  would  be  needless 
to  enter  into  further  details  of  this  important  convention. 


THE  PEACE  CONFERENCE  OF  CENTRAL  AMERICA 

So  much  has  already  been  said  about  the  Peace  Conference  of 
Central  America,  which  recently  met  in  Washington,  that  some  may 
deem  it  unnecessary  to  say  anything  more  about  its  aims  and  proj- 
ects; but  we  feel  that,  very  important  as  all  its  plans  are,  one  of 
them  is  so  particularly  momentous  that  we  can  not  help  devoting  to 
it  a  few  serious  observations. 

It  is  well  known  that  this  conference  was  the  realization  of  the 
hope  and  the  fulfillment  of  the  plans  of  two  very  able  and  very  dis- 
tinguished statesmen  —  the  President  of  the  United  States  and  the 
President  of  Mexico  —  who,  in  their  devotion  to  the  cause  of  uni- 
versal peace,  did  all  in  their  power  to  make  it  successful.  The  dele- 
gates, moved  by  the  laudable  purpose  to  establish  perpetual  peace 
in  the  five  republics  of  the  Isthmus,  subscribed,  in  the  course  of 
their  deliberations,  to  the  following  compact : 

That  a  Central  American  court  of  justice  be  constituted  and 
maintained,  which  shall  act  as  arbitrator  and  last  tribunal  of  appeal 
in  all  questions  and  controversies  that  may  arise  among  the  republics 
of  Central  America,  no  matter  what  these  questions  and  controver- 
sies may  be,  or  what  may  have  given  rise  to  them,  in  case  the 
respective  departments  for  foreign  affairs  should  not  have  found  a 
common  ground  for  an  understanding. 

The  principal  feature  in  the  conception  and  plan  of  the  Central 
American  Court  of  Justice  is  that  it  shall  not  at  all  be  a  mere  com- 
mission of  arbitration,  but  a  genuine  judicial  tribunal,  whose  work 
shall  be  to  sift  evidence,  consider  arguments,  and  pronounce  judg- 
ment in  all  questions  that  may  be  brought  before  it,  acting,  of  course, 
in  accordance  with  rigid  justice  and  equity,  and  with  the  principles 
of  international  law.  This  form  of  international  arbitration  is,  in 
our  opinion,  the  only  royal  road  to  the  definite  triumph  of  the 
generous  and  noble  idea ;  for,  as  has  been  very  wisely  said  by  Mr. 
Elihu  Root,  one  of  the  ablest  diplomatists  of  the  present  day: 
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What  we  need  for  the  further  development  of  arbitration  is  the  sub- 
stitution of  judicial  action  for  diplomatic  action,  the  substitution  of 
judicial  sense  of  responsibility  for  diplomatic  sense  of  responsibility. 
We  need  for  arbitrators,  not  distinguished  public  men  concerned  in  fdl 
the  international  questions  of  the  day,  but  judges  who  will  be  interested 
only  in  the  question  appearing  upon  the  record  before  them.  Plainly, 
this  end  is  to  be  attained  by  the  establishment  of  a  court  of  permanent 
judges  who  will  have  no  other  occupation  and  no  other  interest  but  the 
exercise  of  the  judicial  faculty  under  the  sanction  of  that  high  sense  of 
responsibility  which  has  made  the  courts  of  justice  in  the  civilized  nations 
of  the  world  the  exponents  of  all  that  is  best  and  noblest  in  modem 
civilization. 

It  is  understood  that  the  Central  American  Court  of  Justice  shall 
be  fully  independent;  that  the  sittings  shall  be  held  in  the  town  of 
Cartago,  situated  in  the  central  tableland  of  Costa  Rica;  that  its 
members  shall  be  appointed  by  the  legislative  bodies  of  the  Central 
American  republics;  that  they  shall  be  selected  from  among  the 
best  jurists  of  the  respective  republics,  moral  character  and  pro- 
fessional ability  being  made  the  principal  qualifications;  that  they 
shall  have  no  special  connection  with  their  respective  governments; 
that  they  shall  be  charged  with  no  mandate  or  other  comijiission  that 
might  interfere  with  the  purity  of  their  motives,  the  uprightness  of 
their  acts,  and  the  equity  of  their  decisions;  that  in  the  country  of 
their  appointment  they  shall  enjoy  the  personal  immunity  of  magis- 
trates of  the  supreme  court  of  justice,  and  in  the  other  contracting 
republics  shall  have  the  privileges  and  immunities  of  diplomatic 
agents;  that  concerning  questions  of  law  the  court  shall  decide  in 
accordance  with  the  principles  of  international  law,  and  concerning 
questions  of  fact  in  accordance  with  its  own  judgment;  in  short,  it 
is  understood  that  the  Central  American  Court  of  Justice  shall 
represent  the  national  conscience  of  Central  America,  as  is  aptly 
expressed  in  the  thirteenth  article  of  the  compact.  The  interested 
parties  have  solemnly  bound  themselves  to  submit  to  the  judgments 
of  the  court,  and  have  agreed  "  to  lend  every  moral  support  that 
may  be  necessary' "  in  order  that  those  judgments  may  be  properly 
fulfilled. 

This  Court  of  Justice,  the  first  tribunal  of  its  class  in  the  history 
of  civilization,  shall  be,  it  is  hoped,  a  strong  and  durable  defense 
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for  international  peace  and  fraternity  in  Central  America;  it  ahall 
be  the  beacon  to  attract  the  hearts  and  minds  of  all  intelligent  Cen- 
tral Americans,  causing  the  five  sister  republics  to  advance  band  in 
hand  toward  the  lofty  eminence  of  a  higher  progress  than  that  to 
which  they  have  hitherto  aspired. 

The  establishment  of  the  Central  American  Court  of  Justice  will 
be  the  practical  realization  of  the  ingenious  plans  formulated  and 
recommended  by  the  American  delegates  at  the  Second  Peace  Con- 
ference at  The  Hague,  plans  which,  it  will  be  remembered,  were 
received  with  enthusiastic  applause,  though  unfortunately  they  had 
no  immediate  success.  The  Court  of  Justice  in  Cartago  will  be,  in 
some  degree,  the  child  of  that  bright  idea,  the  happy  performance 
of  that  which  was  a  happy  thought. 

What  must  strike  an  intelligent  observer  is  the  eminently  practical 
nature  of  the  project  introduced  by  the  American  delegates  at  The 
Hague,  and  it  is  no  wonder  that  the  arguments  and  suggestions  of 
those  able  diplomatists  were  received  so  favorably;  indeed,  it  is  no 
wonder  that  the  seed  then  planted  is  already  about  to  yield  fruity 
and  we  feel  certain  that,  little  by  little,  the  idea  will  take  root  in  the 
hearts  of  the  nations,  and  that  the  ultimate  result  will  be  the  grand 
success  of  a  great  and  valuable  institution  dedicated  to  the  work  of 
combating  international  discord  and  misery,  and  of  promoting  inter- 
national peace  and  prosperity. 

The  Central  American  Court  of  Justice,  the  partial  fruit  of  the 
good  seed  sown  by  the  American  delegates,  shall  be,  as  much  as 
possible,  in  keeping  with  tlie  American  character  and  with  American 
traditions;  and,  if  we  do  not  deceive  ourselves,  what  has  been  so 
auspiciously  begun  will  be  continued  with  the  energy,  perseverance^ 
and  dexterity  that  can  not  but  insure  the  utmost  success. 

A  great  modem  philosopher  says,  very  characteristically,  that 
every  new  idea  is  in  a  minority  of  one  against  the  whole  world.  It 
is  beyond  all  doubt  that  even  the  best  conceptions  and  schemes,  even 
the  best  plans  and  projects,  have  to  go  through  their  period  of  pro- 
bation ;  they  have  to  prove  that  they  are  good  before  they  receive  the 
suffrages  and  the  applause  of  the  majority;  nor  is  it  necessary  to 
insist  very  much  on  a  truth  that  is  so  obvious  in  the  pages  of  history. 
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and  that  is  so  generally  known.  This  is  the  case  in  the  industrial 
world,  in  the  scientific  world,  in  the  political  world  —  in  every 
sphere  of  human  life.  This  has  been  the  case  with  the  great  invent- 
ors, the  great  reformers  and  other  pioneers  of  progress ;  it  has  been 
the  case  even  with  the  great  speculators  in  abstract  science  —  nay, 
at  times  even  with  great  innovation  in  literature  and  the  fine  arts. 
The  idea  appears  —  a  new  thing  in  an  old  world ;  it  is  like  the  voice 
in  the  wilderness;  it  is  the  light  that  shineth  in  darkness,  and  the 
darkness  comprehendeth  it  not.  At  first  it  is  hardly  understood; 
perhaps  it  is  misinterpreted,  misrepresented,  grossly  attacked,  shame- 
fully ridiculed,  unmercifully  satirized.  But  it  fights  against  all 
opposition,  nevertheless;  and,  when  its  term  of  probation  is  past, 
when  it  has  shown  that  it  is  what  it  claimed  to  be,  it  is  maintained 
and  applauded  Ly  a  grateful  and  admiring  nation,  perhape  by  a 
grateful  and  admiring  world.  The  stone  that  the  builders  refused 
becomes  the  corner-stone  of  the  temple. 

Though  a  long  and  severe  probation  has  its  serious  drawbacks,  it 
is  in  the  nature  of  things,  and  it  is  often  just,  that  the  new  thing 
should  be  compelled  to  show  its  worth  before  it  is  accepted  and  ex- 
tolled ;  and  the  poet  does  not  counsel  unwisely  when  he  says,  "  prove 
before  ye  praise."  This  is  a  practical  world,  requiring  useful  works 
and  not  empty  words ;  therefore,  words  and  schemes  and  plans  must 
show  that  they  are  pregnant  with  what  Bacon  calls  "  fruit "  before 
they  gain  our  acceptance  and  praise. 

This  was  the  case,  for  instance,  with  His  Majesty  the  Emperor 
of  Russia,  who  proposed  and  fathered  the  meeting  of  the  First 
Peace  Conference  of  The  Hague  in  1899,  and  the  effects  of  whose 
very  humanitarian  plans  and  propositions  are  now  eagerly  awaited 
by  the  whole  thinking  world.  Those  effects  may  not  be  seen  to-day, 
nor  yet  to-morrow,  but  they  will  certainly  be  seen  at  last,  for  nothing 
good  can  die,  and  we  venture  to  affirm  that,  at  no  very  distant  date, 
the  work  of  the  First  Peace  Conference  of  The  Hague  will  be  the 
fundamental  basis  of  the  political  life  of  the  nations.  Though  by 
no  means  visionary  optimists,  we  are  yet  far  from  being  gloomy 
pessimists,  and  in  spite  of  the  incredulity  of  those  who  express  want 
of  confidence  in  our  hopes  and  plans  we  can  not  help  regarding  the 
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pr^fitytei  Wff ore  a?  with  mufii  erjffnplacencv.  belierinr  S5  ««  do  ia 
tli€r  atuimneDt  erf  tJie  noblest  ideab  of  hnmanitv.  asd  knovin^  that 
tliKmgfa  man  if  not  perfeetiUe.  be  oertainlv  is  improvable. 

It  iDOM  Ur  admitt^],  however,  that  at  times  the  peasiniists  seem  Id 
liave  no  mean  case:  nor  do  thev  refrain  from  rrvine  to  make  die 
most  of  it.  Thev  point  to  the  Ru^^o^Japanese  war.  one  of  *he  mofl 
eofdv  and  sanguinarv  wars  of  modem  times,  and  exclaim  trinmpli- 
astlv: 

!#  thi£  the  peace  predicted  by  the  Czar?  Is  this  the  intemadaiial 
brotherhood  wnich  the  Hague  Conference  labored  to  secure?  Ten  yean 
have  not  pasied  since  the  deliberations  of  that  wonderful  assembly,  and, 
behold !  instead  of  tlie  oli%'e  branch  of  peace  we  have  wars  and  mmors  of 
war! 

But  the  circumstance  that  the  tragic  conflict  was  inevitable  ahoiws 
that  the  Czar  was  gifted  with  no  small  share  of  foresight  when  he 
\}To\if)i^A  that  there  ghould  be  an  international  assembly  to  consider 
the  ways  and  means  of  diminishing  the  barbarities  of  warfare  and 
the  chancf;s  of  war,  and  the  great  Monarch  showed  that  he  was  not 
at  all  destitute  of  universal  benevolence  when  he  even  avowed  that 
the  goal  of  all  his  endeavors  was  the  entire  abolition  of  war  —  the 
dauTi  of  that  world-wide  peace  which  will  be  one  of  the  greatest 
blessings  of  civilization.  That  peace  can  not  be  attained  in  a  day, 
but  we  may  do  all  that  lies  in  our  power  to  hasten  its  advent  Let 
us  not  attempt  to  deprive  a  statesman  of  his  well-merited  fame. 
To  the  Czar  U'longs  the  fAory  of  ackowledging  and  proclaiming  his 
Ix'lief  in  the  fKMHibility  of  an  international  bond  of  union;  to  him 
IxtlongH  the  glory  of  making  the  first  important  step  toward  an  era 
of  universal  iK?acf».  Continuing  his  goo<l  work,  we  shall  approach 
neanrr  and  nearer  to  that  grand  future,  and  posterity  will  continue 
the  march  — 

Till  the  war-drum  throbs  no  longer,  and  the  battle  flags  are  furFd 
In  the  parliament  of  man,  the  federation  of  the  world. 

No  step  in  the  march  of  progress  is  made  precipitately,  and  it  is 
useless  trying  to  hurry  mankind  along.  The  historical  process  of 
ideas  requires  a  slow  gestation  in  order  that  thoy  may  have  health- 
ful life  and  j)rr»p)rtion.  No  nation  can  be  stopped  suddenly  and 
compelled  to  make  a  hasty  change  in  its  course;  and  no  wise  states- 
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man  will  attempt  in  one  day  to  ingraft  new  infttitutions  in  the  life 
of  a  nation,  and  require  the  nation  to  submit  at  once  to  new  ideals, 
to  accept  at  once  new  habits  of  thought,  new  customs  of  every-day 
life.  A  nation  on  the  eve  of  a  great  reform  may  be  compared  to  a 
railway  train  that  is  about  to  make  a  very  remarkable  change  in  its 
course,  to  enter  upon  a  new  road  and  travel  in  a  new  direction ;  it 
must  slacken  speed  before  it  can  take  the  new  route.  If  the  engine- 
driver  tries  to  make  the  change  suddenly,  there  will  probably  be  a 
very  frightful  accident.  In  the  same  manner,  a  nation  m^-"^  not  be 
required  to  change  its  course  in  a  day,  without  any  previous  prepara- 
tion, else  there  will  be  revolutionary  violence.  For  a  nation  is  a 
very  delicate  machine;  it  is  fraught  with  inherited  passions  and 
prejudices,  instincts  and  impulses,  and  is  always  acting  in  accord- 
ance, more  or  less,  with  certain  creeds,  customs  and  formulas,  and 
is  often  led  by  the  heart  rather  than  by  the  head.  He  who  would 
be  a  great  reformer  must  first  become  a  careful  student  of  human 
nature,  and  must  know  that  wariness  is  inseparable  from  wisdom. 

The  advocates  of  peace  are  well  aware  of  this,  and  they  are  not 
trying  to  reform  the  world  in  a  day.  They  are  not  idle  theorists 
planning  the  creation  of  a  new  mankind,  but  practical  statesmen 
fully  sensible  of  the  limits  of  human  ability ;  they  are  not  trying  to 
beatify  human  nature,  but  to  ameliorate  human  conditions.  Their 
great  work  was  begun  at  the  First  Peace  Conference  of  The  Hague 
in  1899,  which  prepared  the  way  for  the  Second  Peace  Conference, 
and  for  all  the  peace  conferences  that  may  ever  meet,  until  the  last 
and  grandest  of  these  conventions  shall  exhibit  to  a  reformed,  in- 
telligent, and  aspiring  world  the  sublime  spectacle  of  the  ultimate 
triumph  of  peace.  That  conference  —  if  we  may  indulge  for  a 
moment  in  prognosticating  so  far  a  result  —  that  great  body,  having 
new  functions,  using  new  means  to  accomplish  the  most  far-reaching 
plans,  will  have  its  power  based  oq  the  respect  and  gratitude  and 
common  sense  of  mankind. 

The  Second  Peace  Conference  of  The  Hague,  which  was  first  sug- 
gested by  the  President  of  the  United  States,  and  to  which  the  Czar 
invited  the  representatives  of  all  the  nations,  marked  a  decided 
advance  in  the  work  of  the  advocates  of  peace. 

The  First  Conference  had  established  a  court  of  arbitration  with 
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power  to  pronounce  decision  in  any  dispute  that  might  arise  between 
two  or  more  of  the  nations.  But  this  court  was  permanent  only  in 
name;  it  had  no  fixed  residence  anywhere,  and  whenever  prompt 
action  and  summary  proceedings  were  necessary  it  proved  to  be 
inefficacious. 

In  the  Second  Conference  of  The  Hague,  the  Americans  proposed 
to  establish  a  judicial  court  of  arbitration,  which  should  be  composed 
of  the  representatives  of  all  the  nations  that  signed  the  protocol 
It  was  intended  that  in  the  bosom  of  this  court  should  be  deputed 
a  tribunal  of  del^ates  having  a  permanent  residence,  being  always 
ready  to  attend  to  every  new  matter  at  the  earliest  possible  date,  so 
that  the  court  of  arbitration  might  be  able  to  deal  with  it  in  a 
business-like  manner.  We  are  confident  that  the  future  peace  con- 
ferences will  recall  this  motion  with  deep  interest  and  sympathy, 
and  that  it  will  become  at  last  the  ultimate  law  of  the  nations. 

On  reviewing  the  history  of  mankind  it  may  seem  strange  that, 
after  a  series  of  so  many  great  improvements,  after  so  many  salu- 
tary reforms  and  spirit-stirring  revolutions,  the  civilized  nations 
should  be,  in  one  very  important  respect,  almost  on  a  par  with  the 
ancient  savages.  We  have  made  amazing  progress  in  all  the  phys- 
ical sciences,  and  wherever  w^e  turn  we  see  the  domination  of  man 
over  matter.  We  have  wrested  precious  secrets  from  the  bosom  of 
nature;  we  have  made  the  elements  subsen'ient  to  our  wishes; 
we  have  analyzed  the  component  parts  of  the  material  universe; 
we  have  detected  the  existence  of  the  infinitesimal  worlds  around 
us;  we  have  attempted  to  bring  the  planetary  system  within  a 
few  leagues  of  our  observation ;  we  have  tried  seriously  to  penetrate 
the  veil  that  conceals  the  Infinite  and  Eternal;  we  have  reached  a 
very  high  grade  of  government  and  law,  of  civil  and  intellectual 
liberty.  But,  in  spite  of  all  this,  we  still  see  the  fiends  of  rivalry 
and  jealousy  on  the  frontiers  that  separate  the  political  entities, 
and  as  ready  to  make  havoc  and  destruction  among  them  as  in  the 
warlike  davs  of  old. 

But  in  truth  we  are  going  farther  and  farther  from  the  savage 
state;  and,  if  war  is  lasting  longer  than  other  barbarous  customs 
and  practices  have  lasted,  it  is  because  the  desire  to  fight  and  to 
dominate  by  physical  force  and  bv  cunning  is  more  deeply  implanted 
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in  our  nature  than  many  other  desires ;  therefore  it  is  that  it  must 
be  very  resolutely  and  uncompromisingly  combated.  When  the 
Benaissance  dawned  in  Europe  it  was  no  longer  possible  for  "  Arma 
virumque  "  to  be  the  central  subject  in  the  universe,  and  to-day  an 
up-to-date  Virgil  would  sing  "  Arts  and  the  Man/'  or  "  Thoughts 
and  the  Man,"  or,  better  yet,  "  The  Works  of  Man." 

Arbitration  is  an  excellent  medium  for  preserving  peace  and 
good  will,  and  international  arbitration  may  be  considered  a  heavenly 
blessing  to  man.  It  is  the  only  institution  that  can  and  will  be 
successful  in  the  campaign  against  warlike  customs  and  theories. 

But  it  must  be  impartial,  free  from  motives  of  petty  interest; 
it  must  be  invested  with  incontrovertible  moral  authority,  and  must 
have  the  profound  respect  of  the  nations;  it  must  be  a  high  court 
of  justice  against  whose  decisions  there  can  be  no  appeal;  it  must 
be  free  from  corruption,  and  from  suspicion  of  corruption.  The 
circumstance  that  many  statesmen  of  our  day  have  conceived  the 
idea  of  such  arbitration  says  much  for  the  wisdom  that  is  to  be 
found  in  modem  statecraft;  and  among  those  statesmen  who  have 
distinguished  themselves  by  their  zeal  and  their  exertions  in  the 
cause  of  peace  Mr.  Elihu  Eoot,  the  eminent  American  Secretary  of 
State,  holds  a  very  conspicuous  place. 

In  having  had  the  honor  to  be  a  factor  in  establishing  the  first 
international  court  of  justice,  Central  America  has  been  singularly 
fortunate;  but  the  glory  of  having  initiated  this  beneficent  idea 
will  be  forever  associated  with  the  names  of  the  American  dele- 
gates at  the  Second  Peace  Conference  of  The  Hague,  whose  great 
project  still  stands,  and,  we  venture  to  say,  will  never  be  forgotten. 

We  feel  certain  that  the  next  international  peace  conference  of 
The  Hague  will  find  the  Central  American  Court  of  Justice  estab- 
lished on  a  firm  foundation,  performing  all  its  high  duties  in  a 
manner  honorable  to  itself  and  to  the  republics  of  the  Isthmus, 
continuing,  with  unabating  zeal,  the  noble  work  of  union  and  con- 
solidation, revered  as  a  sacred  depository  of  wisdom  and  learning, 
virtue  and  truth,  administering  justice  with  equal  hand,  and  uni- 
versally acknowledged  to  be  the  representative  of  the  conscience  of 
civilized  humanity. 

Luis  Anderson. 
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EDITORIAL  COMMENT 

LOUIS   RENAULT. 

On  December  10,  1907,  the  Xobel  Prize  was  awarded  to  M.  Lonis 
Benault,  of  France,  and  Ernesto  Teodore  Moneta,  of  Italy,  President 
of  the  Peace  Society  of  Italy. 

By  his  will  Alfred  B.  Xobel,  the  inventor  of  d}Tiamite,  bequeathed 
his  fortune,  estimated  at  $9,000,000,  as  a  fund,  the  interest  of  which 
should  l>e  distributed  yearly  to  those  who  had  signally  contributed  to 
the  good  of  humanity.  The  interest  is  divided  into  five  equal  shares, 
of  which  one  is  awarded  "  to  the  person  who  in  the  domain  of  physics 
has  made  the  most  important  discovery  or  invention,  one  to  the  person 
who  has  made  the  most  important  chemical  discovery  or  invention,  one 
to  the  person  who  has  made  the  most  important  discovery  in  the  domain 
of  medicine  or  physiolog)%  one  to  the  person  who  in  literature  has  pro- 
vided the  most  excellent  work  of  an  idealistic  tendencv,  and  one  to  the 
person  who  lias  worked  most  or  best  for  the  fraternization  of  nations 
and  the  abolition  or  reduction  of  standing  armies  and  the  calling  in  and 
propagating  of  peace  congresses." 

The  peace  prize,  with  which  this  note  is  concerned,  has  been  awarded. 
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since  the  institution  of  the  prize,  as  follows :  In  1901,  to  Henri  Dnnant 
(Swiss)  and  Frederic  Passy  (French) ;  1902,  to  Elie  Ducommun  and 
Albert  Gobat  (both  Swiss);  1903,  to  W.  R.  Cremer  (English;  Sir 
William  Randall  Cremer,  M.  P.,  created  Kt.,  1907) ;  1904,  to  The  Insti- 
tute of  International  Law,  the  first  award  to  an  institution;  1905,  to 
Baroness  Bertha  von  Suttner  (Austrian) ;  1906,  to  Theodore  Roosevelt, 
President  of  the  United  States;  and  in.  1907  it  was  divided  between 
Louis  Renault  (French)  and  Ernesto  Teodore  Moneta  (Italian). 

While  the  recipients  of  the  prize  have  in  various  fields  of  activity 
amply  justified  the  great  honor  conferred  upon  them,  the  award  of  1907 
appeals  with  peculiar  interest  to  students  of  international  law,  for  it  is 
the  first  award  made  to  a  professor  of  the  science,  thereby  justifying  the 
claim  of  its  votaries  that  international  law  makes  for  peace. 

More  fortunate  than  Grotius,  the  founder  of  international  law,  who, 
driven  from  his  home,  found  honor  and  employment  in  Sweden,  the 
recognized  head  of  our  modem  science  has  not  only  come  to  honor  in 
Sweden,  as  did  the  founder,  but  is  idolized  by  his  fellow-countrymen  at 
home. 

The  year  1907  has  been  a  year  full  of  honor  for  Louis  Renault.  On 
the  10th  of  March,  1907,  his  colleagues  and  friends,  students  and  former 
students  of  the  Faculty  of  Law  of  Paris  and  of  the  Free  School  of 
Political  Sciences,  presented  him  with  a  beautiful  medallion  bearing 
upon  the  one  side  the  portrait  of  the  gentle  and  genial  teacher  and  friend, 
and  on  the  other  the  inscription,  "  To  Louis  Renault,  in  testimony  of 
services  rendered  in  the  teaching  and  practice  of  international  law :  his 
students,  his  colleagues,  his  friends." 

A  few  months  later  —  to  be  accurate,  from  the  15th  day  of  June  to 
the  18th  day  of  October  —  he  dominated  the  Second  Hague  Conference, 
not  as  a  Frenchman  or  as  a  member  of  the  French  delegation,  but  as  a 
citizen  of  the  world,  the  trusted  friend  and  adviser  of  his  colleagues. 

On  the  10th  day  of  December  the  Nobel  prize  committee  publicly 
proclaimed  him  the  friend  of  humanity. 


SECOND  ANNUAL  MEETING  OF  THE   AMERICAN   SOCIETY  OP 

INTERNATIONAL   LAW 

The  American  Society  of  International  Law  will  hold  its  second  annual 
meeting  at  Washington  in  the  New  Willard  Hotel,  on  April  24  and  25, 
1908.  The  tentative  program  adopted  by  the  Executive  Committee 
follows : 
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Morning  Session,  April  24* 

President's  address:    The  Sanctions  of  International  Law. 
Topic:    Should  the  violation  of  treaties  be  made  a  Federal  offenBef 

Afternoon  Session,  April  24, 

Topic:  In  how  far  should  neutrals  and  neutral  property  in  belligerent  territory 
be  freed  from  supporting  the  charges  of  military  operations? 
How  far  should  loans  raised  in  neutral  nations  for  the  use  of  belligerenti 
be  considered  a  violation  of  neutrality? 

Evening  Session,  April  24. 

Topic:  To  what  extent  and  under  what  conditions  is  a  nation  justified  in  re- 
nouncing the  reserves  of  independence,  vital  interests,  and  honor  in 
general  and  special  arbitration  treaties? 

Morning  Session,  April  25, 

Topic:  Codification:     Do   international,   particularly   neutral,   interests   require 
the  codification  of  international  law,  more  especially  the  codification 
of  international  maritime  law? 
Are  the  practices  of  nations  sufficiently  general  to  permit  this  oodifioA* 
tion,  for  example,  in  the  matters  of  contraband,  blockade,  etc.  ? 

Afternoon  Session,  April  25. 

Topic:  The  Prize  Court.  The  organization,  jurisdiction,  and  procedure  of  an 
international  court  of  prize. 

Possible  additional  question:  The  influence  of  the  Supreme  Court  in  the  develop- 
ment of  international  law. 

The  session  will  end  with  a  banquet  at  the  New  Willard  Hotel,  at 
which  informal  and  unreported  addresses  will  be  delivered  by  yarious 
members  of  the  Society  and  invited  guests. 

It  will  be  noted  that  the  questions  selected  for  discussion  have  been 
largely  suggested  by  the  recent  Hague  conference,  although  the  Society 
does  not  limit  itself  to  the  work  of  the  conference.  Two  of  the  qn^- 
tions,  and  not  the  least  important,  were  not  discussed  at  the  conference, 
and  indeed  one  of  them  is  so  peculiarly  American  that  consideration  of 
it  would  have  been  out  of  place  in  that  august  assembly.  Reference  is 
made  to  the  topic  "  Should  the  violation  of  treaties  be  made  a  Federal 
oflfense?  "  To  state  the  question  is  at  once  to  show  the  importance  and 
difficulty  of  the  subject.  A  nation  should  not  be  responsible  for  that 
which  it  cannot  prevent,  and  yet  internal  and  local  difficulties  are  not  a 
good  plea  to  the  breach  of  an  international  duty.     The  attention  of 
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Congress  has  frequently  been  called  to  the  need  of  some  such  sanction 
to  international  agreements,  and  it  is  not  improbable  that  some  action 
will  ultimately  be  taken. 

The  second  question  deals  with  loans  raised  in  neutral  nations  for  the 
use  of  belligerents.  If  provisions  destined  to  a  point  of  military  equip- 
ment and  arms  and  ammunition  destined  to  enemy  territory  be  con- 
sidered contraband,  the  question  not  unnaturally  presents  itself,  '^  Should 
not  loans  raised  in  neutral  nations  for  the  use  of  belligerents  be  a 
violation  of  neutrality  ?  " 

The  subject  of  neutrals  and  neutral  property  in  belligerent  territory 
was  considered  at  the  recent  Hague  conference,  but  the  conflict  between 
the  principles  of  nationality  and  domicile  prevented  substantial  agree- 
ment, although  the  subject  was  very  thoroughly  discussed. 

Not  merely  was  arbitration  accepted,  but  the  nations  represented  at 
The  Hague  recognized  unanimously  the  principle  of  obligatory  arbitra- 
tion. The  incorporation  of  this  abstract  principle  in  the  concrete  form 
of  a  treaty  proved  impossible,  owing  to  the  opposition  of  a  determined 
minority  against  a  general  arbitration  treaty,  although  substantially  all 
the  representatives  approved  the  negotiation  of  special  treaties. 

The  reserves  of  independence,  vital  interests,  and  honor  were  dis- 
cussed at  great  length  and  subjected  to  an  examination  such  as  they 
probably  had  never  before  received.  It  is  improbable  that  the  question 
will  be  less  interesting  to  the  Society  than  it  was  to  the  conference. 

The  questions  of  codifying  maritime  international  law  and  the  estab- 
lishment of  a  prize  court  are  so  intimately  connected  that  many  believe 
that  the  court  can  not  well  be  established  without  previous  codification 
of  the  law  to  be  administered.  The  conflict  between  continental  and 
Anglo-American  jurisprudence  will  doubtless  lead  to  an  interesting 
exchange  of  views. 

It  is  well  known  by  layman  as  well  as  lawyer  that  the  Supreme  Court 
of  the  United  States  passes  upon  international  law  necessarily  involved 
in  judicial  questions  presented  to  it,  but  the  role  which  the  Supreme 
Court  has  played  in  the  development  of  a  sound  and  rational  body  of 
international  law  is  known  only  to  the  specialist.  A  careful  considera- 
tion of  the  Supreme  Court  in  the  matter  of  international  law  will  show 
that  in  many  respects  it  is  not  only  a  national  court  as  far  as  the  United 
States  is  concerned,  but  that  its  decisions  involving  international  law 
have  gone  far  to  remove  doubt  and  lend  precision  to  much  of  the  accepted 
international  law  of  the  present  day. 
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The  publication  of  the  proceedings  of  the  first  meeting  has  been 
delayed  by  the  prolonged  absence  of  the  managing  editor,  but  they  are 
in  press  and  will  be  distributed  to  the  members  of  the  Society  before  the 
second  annual  meeting.  It  is  not  too  much  to  say  that  they  are  valua- 
ble in  themselves  and  in  not  a  few  instances  are  contributions  to  the 
subjects  under  discussion.  It  is  hoped  that  the  proceedings  of  the 
second  annual  meeting  will  be  equally  valuable. 

EXPATRIATION    AND    PROTECTION    OP    NATURALIZED    AMERICANS    ABROAD 

AND  IN  TURKISH   DOMINIONS 

The  act  of  March  2,  1907  (see  Supplement,  1:258),  dealing  with 
"  The  Expatriation  of  Citizens  and  their  Protection  Abroad,  1907/*  pro- 
vided, in  section  2 : 

That  any  American  citizen  shall  be  deemed  to  have  expatriated  himself  whOL 
he  has  been  naturalized  in  any  foreign  state  in  conformity  with  its  laws,  or  when 
he  has  taken  an  oath  of  allegiance  to  any  foreign  state. 

When  any  naturalized  citizen  shall  have  resided  for  two  years  in  the  foreign 
state  from  which  he  came,  or  for  five  years  in  any  other  foreign  state  it  shalt 
be  presumed  that  he  has  ceased  to  be  an  American  citizen,  and  the  place  of  his 
general  abode  shall  be  deemed  his  place  of  residence  during  said  years:  Provided^ 
haweverf  That  such  presumption  may  be  overcome  on  the  presentation  of  satis- 
factory evidence  to  a  diplomatic  or  consular  officer  of  the  United  States,  under 
such  rules  and  regulations  as  the  Department  of  State  may  prescribe:  And 
provided  also,  That  no  American  citizen  shall  be  allowed  to  expatriate  himeelf 
when  this  country  is  at  war. 

The  intent  of  this  section  is  clear,  namely,  to  free  the  Government 
from  the  onerous  duty  of  protecting  indefmitely  naturalized  citizens  who 
take  up  their  abode  permanently  in  foreign  parts.  The  duty  of  state 
and  citizen  is  mutual  —  the  state  protects  the  citizen,  and  the  citizen 
protects  the  state.  Should  the  citizen  withdraw  himself  from  the  state 
of  his  adoption  it  becomes  difficult  or  impossible  for  him  to  render  to  the 
state  those  service?  for  which  the  state  in  return  guarantees  and  protects 
him  at  home  and  abroad.  Tie  ceases  to  contribute  to  the  state;  he  be- 
comes a  drain  upon  the  state,  and  looks  to  it  only  or  chiefly  when  in 
trouble  in  foreign  parts  he  needs  the  aid  of  the  government  from  which 
he  has  withdrawn  himself  and  Ins  property. 

The  statute  docs  not  and  can  not  mean  that  a  naturalized  citizen  shall 
not  leave  this  country.  It  does  and  must  mean  that  on  leaving  this 
country  he  should  have  the  animus  rcvertendi.     When  he  has  renounced 
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the  intent  to  return  it  is  only  fair  to  permit  the  state  to  renounce  the 
duty  to  protect.  If  the  naturalized  citizen  expatriates  himself  by  natu- 
ralization in  a  foreign  state  or  when  he  takes  an  oath  of  allegiance  to  a 
foreign  state  he  determines  expressly  his  relationship  to  the  country  he 
has  left,  but  he  may  by  a  less  public  and  imequivocal  renunciation  of 
allegiance  forfeit  his  claim  to  American  citizenship. 

The  experience  of  the  past  half  century  teaches  that  hordes  of 
foreigners  come  to  this  country  to  become  naturalized  with  the  intent 
to  return  to  the  country  of  their  origin  in  order  to  enjoy  in  the  home 
country  the  protection  of  American  citizenship.  The  naturalization  of 
such  persons  in  no  wise  adds  to  the  strength  or  greatness  of  this  country, 
^d  their  presence  in  the  country  of  their  origin  is  undesirable  and 
irritating. 

The  so-called  "  Bancroft  treaties  ^'  of  18G8  provided  that : 

If  a  German  naturalized  in  America  renews  his  residence  in  North  Germany 
without  the  intent  to  return  to  America,  he  shall  be  held  to  have  renounced  his 
naturalization  in  the  United  States.  Reciprocally:  if  an  American  naturalized 
in  North  Germany  renews  his  residence  in  the  United  States,  without  the  intent 
to  return  to  North  Germany  he  shall  be  held  to  have  renounced  his  naturalization 
in  North  Germany.  The  intent  not  to  return  may  be  held  to  exist  when  the 
person  naturalized  in  the  one  country  resides  more  than  two  years  in  the  other 
country.      (Treaties  in  Force,  p.  593.) 

In  such  a  case  the  citizenship  is  forfeited  by  the  residence  without  an 
opportunity  to  show  the  ultimate  intent  to  return.  This  provision 
enables  the  home  country  to  protect  itself  from  the  fraud  committed 
upon  it  by  naturalization  in  a  foreign  country  for  the  express  purpose 
of  enjoying  upon  return  immunities  and  exemptions  from  the  duties 
incident  to  citizenship.  A  fraud  is  likewise  perpetrated  upon  the  United 
States,  and  there  is  no  reason  why  this  Government  should  protect  a 
renegade. 

It  may  often  happen  that  a  foreigner  comes  to  this  country,  is  natu- 
ralized, and  after  naturalization  takes  up  a  permanent  residence  in  a 
state  other  than  the  country  of  his  origin.  In  such  a  case  the  naturalized 
citizen  not  only  renounces  allegiance  to  the  home  county,  but  he  with- 
draws himself  from  the  United  States ;  he  ceases  to  contribute  to  it  and 
it  would  seem  that  in  so  doing  he  commits  a  fraud  upon  the  country 
of  his  naturalization.  He  might  have  emigrated  in  the  first  place  to 
the  land  of  his  permanent  abode,  but  in  such  case  he  would  have  had 
the  protection  of  the  home  country;  not  the  protection  of  the  country 
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in  which  he  was  naturalized.  He  thus  chooses  protection,  not  eitizen- 
ship,  and  there  seems  no  reason  why  sucli  a  one  should  be  carried  in- 
definitely upon  the  rolls  of  American  citizenship. 

Residence  abroad  forfeits  citizenship,  and  the  forfeiture  is  the  act  of 
the  naturalized  citizen,  not  an  act  of  administration.  He  is  made  a  citi- 
zen in  a  judicial  proceeding;  he  is  not  deprived  of  his  citizenship  by  an 
act  of  administration.  It  is  his  own  act,  and  the  statute  allows  admin- 
istrative tribunals  to  safeguard  and  protect  his  citizenship,  provided 
he  overcomes  the  presumption  of  continued  residence  by  satisfactory 
evidence  to  a  diplomatic  or  considar  officer  of  the  United  States  that  his 
residence  abroad  is  not  meant  to  be  permanent  or  of  such  a  nature  as  to 
forfeit  American  citizenship. 

When  a  naturalized  citizen  of  the  United  States  has  resided  for  two  years  ill 
the  country  of  liis  origin,  or  for  five  years  in  any  other  country,  this  fact  creates 
a  presumption  that  he  has  ceased  to  be  an  American  citizen,  but  the  presumption 
may  be  overcome  by  his  presenting  to  a  diplomatic  or  consular  officer  proof 
establishing  the  followings  facts: 

(a)  That  his  residence  abroad  is  solely  as  a  representative  of  American  trade 
and  commerce,  and  that  he  intends  eventually  to  return  to  the  United  Statea 
permanently  to  reside;  or, 

(b)  That  his  residence  abroad  is  in  good  faith  for  reasons  of  health  or  for 
education,  and  that  he  intends  eventually  to  return  to  the  United  States  to 
reside;  or, 

(c)  That  some  unforeseen  and  controlling  exigency  beyond  his  power  to 
foresee  has  prevented  his  carrying  out  a  bona  fide  intention  to  return  to  the 
United  States  within  the  time  limited  by  law,  and  that  it  is  his  intention  to 
return  and  reside  in  the  United  States  immediately  upon  the  removal  of  the 
preventing  cause. 

The  evidence  required  to  overcome  the  presumption  must  be  of  the  specific 
facts  and  circumstances  which  bring  the  alleged  citizen  under  one  of  the  fore- 
going heads,  and  mere  assertions,  even  under  oath,  that  any  of  the  enumerated 
reasons  exist  will  not  be  accepted  as  sufiieient.  (Circular  of  the  Department 
of  State,  April  19,  1907.) 

The  residence  of  the  naturalized  citizen  in  foreign  parts  is  bound 
to  give  rise  to  complications  and  seemin;nr  hardship,  but  the  solution  is 
infinitely  more  complicated  by  naturalization  in  the  Ignited  States  of 
subjects  of  countries  in  which  the  United  States  claims  and  exercises 
extraterritorial  rights,  for  a  citizen  of  the  United  States  in  taking  up 
his  residence  in  an  extraterritorial  country  is  regarded,  at  least  for  cer- 
tain purposes,  as  residing  within  the  United  States  and  being  subject  to 
the  jurisdiction  of  tlie  United  States  to  the  exclusion  wholly  or  in  part  of 
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the  local  laws.  The  case  may  thus  present  itself,  and  indeed  frequently 
does,  of  a  subject  coming  to  the  United  States  from  a  country  in  which 
we  exercise  extraterritorial  rights  and  privileges,  becoming  naturalized, 
and  thereupon  returning  to  the  country  of  his  origin.  He  knows 
little  or  no  English.  He  has  not  acquired  American  habits  of  thought. 
He  returns  to  the  land  of  his  origin,  mixes  with  his  former  friends 
and  associates,  but  by  virtue  of  his  naturalization  claims  exemption  as  an 
American  citizen  from  local  rules  and  regulations.  His  children,  born 
after  his  return,  he  considers  American  citizens,  and  the  United  States 
may  be  called  upon  to  protect  generations  who  have  never  been  in  the 
United  States,  who  perform  no  duties  to  it,  and  merely  seek  its  pro- 
tection in  time  of  trouble. 

Extraterritoriality,  however,  is  a  right  which  the  United  States  may 
claim  and  exercise.  It  is,  however,  for  the  United  States  to  determine 
when  it  will  exercise  this  sovereign  right,  and  it  is  a  question  not  of 
international  law  but  of  constitutional  law  of  the  United  States  under 
what  circumstances  and  how  far  the  right  recognized  will  be  claimed  and 
exercised.  As  far  as  the  United  States  is  concerned  it  is  not  a  question 
of  international  law  but  of  internal  or  constitutional  law.  The  United 
States,  therefore,  may  decline  to  extend  to  naturalized  citizens  in  extra- 
territorial regions  indefinite  protection,  or  indeed  the  status  of  citizen. 
By  extending  section  2  of  the  act  of  March  2,  1907,  to  extraterritorial 
regions,  the  Secretary  of  State  has  placed  naturalized  citizens  of  the 
United  States  upon  an  equal  footing,  and  granted  to  them  the  same  rights 
and  no  greater.     The  text  of  the  circular  follows : 

Department  op  State, 

Washington,  December  11,  1907. 

To   the   Diplomatio   and    Consular    Officers   of    the    United   States    in    Turkish 
Dominions, 

Gentlemen:  Section  2  of  the  act  of  March  2,  I907|  and  paragraph  144  of 
the  Diplomatic  Instructions  and  Consular  Regulations  as  amended  by  the  Execu- 
tive order  of  April  6,  1907,  relative  to  expatriation  and  the  protection  of 
Americans  abroad,  are  applicable  to  American  citizens  who  reside  in  Turkish 
dominions. 

Therefore,  a  naturalized  American  citizen  formerly  a  Turkish  subject  who 
returns  to  Turkish  dominions  and  there  resides  for  a  period  of  two  years  will 
be  presumed  to  have  ceased  to  be  an  American  citizen,  and  a  naturalized  Ameri- 
can citizen  not  formerly  a  Turkish  subject  who  resides  in  Turkish  dominions 
for  five  years  will  be  presumed  to  have  ceased  to  be  an  American  citizen. 
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The  presumption  may  be  overcome  in  either  case  by  his  presenting  to  ft 
diplomatic  or  consular  officer  of  the  United  States  proof  establishing  the  follov- 
ing  facts: 

(a)  That  his  residence  in  Turkey  is  solely  as  a  representative  of  American 
trade  and  commerce  and  that  he  intends  eventually  to  return  to  the  United 
States  to  reside;  or 

(6)  That  some  unforeseen  and  controlling  exigency  beyond  his  power  to 
foresee  has  prevented  his  carrying  out  a  bona  fide  intention  to  return  to  the 
United  States  within  the  time  limited  by  law,  and  that  it  is  his  intention  to 
return  and  reside  permanently  in  the  United  States  immediately  upon  the 
removal  of  the  preventing  cause;  or 

(c)  That  he  resides  in  a  distinctively  American  community  recognized  as  sueh 
by  the  Turkish  Government;  or 

(d)  That  he  resides  in  Turkish  dominions  as  the  regularly  appointed  mift- 
sionary  of  a  recognized  American  church  organization. 

The  evidence  required  to  overcome  the  presumption  of  expatriation  must  be  of 
the  specific  facts  and  circumstances  which  bring  the  alleged  ciitzen  under  on0 
of  the  foregoing  heads,  and  mere  assertions,  even  under  oath,  of  any  of  th^ 
enumerated  reasons  existing  will  not  be  accepted  as  sufiicient. 

Whenever  evidence  shall  be  produced  to  overcome  the  presumption  of  expatria- 
tion as  indicated  in  this  instruction  the  de])ositions  and  other  proofs  must  be 
made  in  duplicate,  one  copy  thereof  being  sent  forthwith  to  this  Department, 
and  if  the  proofs  have  been  presented  to  a  consular  officer  he  shall  notify  th« 
embassy  at  Constantinople  of  the  name  of  the  person  and  of  the  facts  concerning 
his  residence  abroad. 

This  instruction,  in  so  far  as  it  relates  to  the  presumption  of  expatriation  from 
residence  in  Turkey,  su))er8edes  the  corresiK>nding  parts  of  the  Department's 
circular  instruction  of  April  19,  1907,  entitled  "  Expatriation." 

I  am,  etc.,  Elihu  Root. 

The  situation  of  naturalized  missionaries  in  China  will  undoubtedly  call 
for  regulation  and  the  extension  of  section  2  of  the  act  of  March  2, 
1907,  with  necessary  modifications,  for  Chinese  subjects  may  not  become 
citizens  of  tlie  United  States,  whicli  guarantee  protection  without  per^ 
mitting  a  fraudulent  use  of  American  citizenship. 


THE   REMISSION   OF   A   PORTION   OF   THE   CHINESE    INDEMNITY 

The  joint  resolution  introduced  in  the  Senate  on  January  9,  1908,  is 
as  follows: 

Resolved  by  the  f^enate  and  Eoune  of  Representatives  of  the  United  Fitates  of 
America  in  Conffress  assembled.  That  the  President  is  hereby  authorized  to  con- 
sent to  a  modification  of  the  bond  for  twenty-four  million  four  hundred  and  forty 
thousand  seven  hundred  and   seventy-einjht  dollars  and  eighty-one  cents,   dated 
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Deoember  fifteenth,  nineteen  hundred  and  six,  received  from  China  pursuant  to 
the  protocol  of  September  seventh,  nineteen  hundred  and  one,  for  indemnity 
against  losses  and  expenses  incurred  by  reason  of  the  so-called  Boxer  disturbances 
in  China  during  the  year  nineteen  hundred,  so  that  the  total  payment  to  be  made 
\fy  China  under  the  said  bond  shall  be  limited  to  the  sum  of  eleven  million  six 
hundred  and  fifty-five  thousand  four  hundred  and  ninety-two  dollars  and  sixty- 
nine  cents  and  interest  at  the  stipulated  rate  of  four  per  centum  per  annum,  and 
that  the  remainder  of  the  indemnity  to  which  the  United  States  is  entitled  under 
the  said  protocol  and  bond  may  be  remitted  as  an  act  of  friendship,  such  pay- 
ments and  remission  to  be  at  such  times  and  in  such  manner  as  the  President 
shall  deem  just. 

The  facts  of  the  Boxer  disturbances  in  China  are  too  well  known  to 
be  set  forth  in  detail,  but  it  is  otherwise  with  the  object  for  which  the 
Boxer  indemnity  was  asked  and  received  by  the  Department  of  State, 
and  the  manner  in  which  private  claims  have  been  dealt  with  by  the 
Department  in  pursuance  of  that  object.  For  this  reason  the  following 
brief  observations  upon  the  distribution  of  the  indemnity,  as  well  as  a 
summary  of  the  various  steps  in  the  negotiations  relating  to  the  indem- 
nity, may  be  of  general  interest. 

By  the  joint  note  of  December  22,  1900  (see  Senate  Document  No. 
67,  57th  Cong.,  Ist  sess.,  p.  59),  the  powers  presented  their  demands 
to  the  Imperial  Chinese  Government.    The  note  begins: 

During  the  months  of  May,  June,  July,  and  August  of  the  present  year  serious 
disturbances  broke  out  in  the  northern  provinces  of  China  and  crimes  unprece- 
dented in  human  history  —  crimes  against  the  law  of  nations,  against  the  laws  of 
humanity,  and  against  civilization  —  were  committed  under  peculiarly  odious 
eircumstances.     The  principal  of  these  crimes  were  the  following: 

Under  four  heads  are  placed  the  detailed  grievances.  These  are, 
first,  the  murder  of  the  Germain  minister;  second,  the  attack  and  siege 
of  the  legations,  participated  in  by  Chinese  troops;  third,  the  murder 
of  the  chancellor  of  the  Japanese  legation,  the  attack  upon  and  murder 
of  other  foreigners  at  Peking  and  in  several  provinces,  and  the  pillage 
and  destruction  of  their  estahJishments ;  fourth,  the  desecration  of  foreign 
cemeteries,  the  resistance  of  Chinese  troops  to  the  relief  expedition,  etc. 

Then  follows  the  list  of  conditions  of  peace  imposed  by  the  powers. 
The  sixth  item  thereof,  which  provides  for  the  indemnification  of  pri- 
vate parties,  stands  as  follows : 

Equitable  indemnities  for  governments,  societies,  companies,  and  private 
individuals,  as  well  as  for  Chinese  who  have  suffered  during  the  late  events  in 
penon  or  in  property  in  consequence  of  their  being  in  the  service  of  foreigners. 
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China  shall  adopt  financial  measures  acceptable  to  the  powers  for  the  purpoe^M 
of  guaranteeing  the  payment  of  said  indemnities  and  the  interest  and  amortiai/-«-i 
tion  of  the  loans. 

An  international  commission  on  indemnities  was  appointed  to  lay  downM:: 
the  principles  upon  which  private  claims  should  be  dealt  with.  Thejr^ 
submitted  their  report  to  the  diplomatic  corps  and  it  was  approved  adi 
referendum.  The  Department  of  State  (instruction  to  Peking  No.  515,  ^ 
May  3,  1902)  expressed  its  judgment  that  the  rules  thus  laid  down  - 
would  be  foimd  suggestive  and  instructive.  They  were  not,  however, 
agreed  to  by  all  the  powers,  and  were  not,  therefore,  binding  intemation' 
ally. 

In  the  instruction  referred  to  above  the  Department  also  remarked 
that  all  merely  speculative  or  imaginary  claims  or  elements  of  damages 
were  to  be  excluded  from  consideration. 

Item  C  of  this  report  (see  Senate  Document  No.  67,  57th  Cong.,  Ist 
sess.,  p.  106)  records  the  maimer  in  which  it  was  deemed  proper  that 
private  claims  should  be  dealt  with.     It  says : 

MERCHANTS.  —  Private  property  of  merchants. 

Real  estate  destroyed  or  damaged,  including  temporary  housing  and  repairs, 
expert  surveys  for  determining  amount  of  damages,  etc. 

Furniture. 

Usual  and  inevitable  salary  of  employees  whose  services  could  not  be  turned  to 
account. 

Unavoidable  office  expenses  not  made  good  in  consequence  of  the  events. 

Stock  in  trade,  goods,  provisions,  samples  possessing  pecuniary  value,  destroyed 
or  deteriorated. 

Extraordinary  cost  of  storage  and  reshipment. 

Debts  recognized  as  valid  which  can  no  longer  be  recovered. 

Bank  notes  lost  or  which  cannot  be  cashed. 

Specie,  bills  payable  at  sight. 

Broken  contracts  of  all  descriptions,  losses  suffered  in  consequence  of  the  non- 
execution  of  contracts  entered  into  for  articles  of  exportation  or  importation. 

Deposits  of  money  in  telegraph  offices  or  in  banks.  Advances  to  Chinese 
merchants  who  have  become  insolvent  in  consequence  of  the  events. 

Extraordinary  cost  of  insurance  rendered  necessary  by  the  events  referred  to. 

Goods  requisitioned  for  foreign  troops  for  defensive  works. 

When  the  two  American  commissioners  were  appointed  to  investigate 
and  determine  American  claims,  they  were  given  the  following  instruc- 
tions, from  which  it  will  be  seen  that  the  rule  quoted  above  was  adopted 
on  behalf  of  the  United  States  to  govern  the  action  of  its  commissioners 
(Mr.  Conger  to  Mh  Bainbridge,  No.  1135,  March  14,  1902) : 
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• 

In  compliance  with  instruction  No.  435,  dated  January  14,  1902,  of  the  Depart- 
ment of  State,  I  hereby  designate  you  and  Consul  J.  W.  Ragsdale,  of  Tientsin,  as 
commisaioners  to  investigate  and  determine  what  amount  should  be  allowed  on 
each  and  all  of  the  claims  of  citizens  of  the  United  States  against  the  Chinese 
Government,  growing  out  of  the  so-called  ''Boxer"  uprising  of  1900;  and  also 
on  the  claims  of  Chinese  who,  during  the  same  events,  suffered  in  person  or 
property  in  consequence  of  their  being  in  the  service  of  citizens  of  the  United 
States. 

This  commission  will  meet  first  in  Peking,  and  proceed  thence  to  such  other 
localities  as  the  exigencies  of  careful  and  intelligent  examination  demand. 

Reasonable  notice  of  the  sittings  of  the  commission  in  the  several  localities 
should  be  given  to  the  claimants  in  advance. 

The  commission  will  be  governed  by  the  rules  and  practices  usually  required 
in  proving  and  allowing  claims  of  citizens  of  the  United  States  under  like  cir- 
cumstances; together  with  the  regulations  prepared  by  the  committee  on 
indenmities  and  approved  by  ihe  representatives  of  the  powers  in  Peking  on 
March  13,  1901. 

The  commissioners  will  make  a  report  on  each  claim,  reciting  the  evidence  of 
citizenship  and  of  the  fact  and  amount  of  loss  or  damage  upon  which  the  claim 
18  based. 

Their  recommendations  will  be  submitted  for  revision  to  the  United  States 
minister  in  China,  and  the  whole  will  be  subject  to  the  final  revision  and 
approval  of  the  Department  of  State. 

The  following  is  quoted  from  the  final  report  of  the  American  com- 
missioners^ addressed  to  the  minister  at  Peking  and  dated  November  17, 
1902: 

Indemnity  claims  have  been  filed  by  American  merchants  for  goods  destroyed, 
for  losses  through  breach  of  contracts,  through  the  death,  disappearance,  or 
insolvency  of  Chinese  debtors,  through  the  general  interruption  of  business, 
depreciation  in  value  of  stock,  and  for  extraordinary  cost  of  storage  and  insur- 
ance. Interest  has  been  claimed  on  capital  employed  in  carrying  stock  rendered 
idle  in  consequence  of  the  disturbances. 

The  commission  has  allowed  as  compensation  for  goods  destroyed  their  actual 
▼alue  at  the  time  of  destruction.  It  has  recognized  rights  vested  by  existing 
contracts  and  allowed  compensation  for  the  actual  injury  sustained  through 
broken  contracts  due  to  the  events,  including  expense  of  carrying  undelivered 
merchandise,  counting  interest  as  part  of  such  expense.  But  the  commission 
has  disallowed  contractual  claims  where  the  contracts  have  been  ascertained  to 
be  capable  of  fulfillment  through  the  continued  solvency  of  parties.  Claims  for 
losses  through  the  general  interruption  of  business  have  not  been  allowed;  nor 
has  interest  been  allowed  on  capital  invested  in  goods  for  sale  in  open  market 
not  contracted  for  in  delivery.  Losses  resulting  from  debts  recognized  as  valid 
bat  no  longer  recoverable  because  of  the  death,  disappearance,  or  bankruptcy  of 
Chinese  debtors  due  to  the  uprising  have  been  compensated.  Extraordinary  cost 
of  storage  and  insurance  has  been  allowed. 
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The  above  will  perhaps  make  clear  the  object  for  which  the  Bo» 
indemnity  was  asked  and  received  and  the  general  manner  in  which, 
so  far  as  private  claims  are  concerned,  it  has  been  devoted  to  that  objects 

The  various  steps  in  the  negotiations  relating  to  the  indemnity  were 
follows : 

December  22,  1900. 

The  foreign  representatives  sent  in  a  joint  note  consisting  of  twdv' 
articles  setting  forth  certain  demands. 

Article  VI  stated  that  China  should  pay  equitable  indemnities  fo 
states,  companies  or  societies,  private  individuals  and  certain  Chinese^ 
etc. 

December  SO,  1900. 

The  foreign  representatives  received  a  reply  to  their  note  of  the  22d, 
embodying  an  imperial  decree  dated  the  27th,  accepting  all  of  the  twelve 
articles. 

January  7,  1901. 

Foreign  representatives  formulated  their  twelve  articles  into  a  protocol 
and  submitted  this  to  the  Chinese  plenipotentiaries  for  signature. 

January  16,  1901. 

Each  foreign  minister  received  from  the  Chinese  plenipotentiaries  a 
copy  of  the  aforesaid  protocol  duly  signed  and  sealed,  and  also  a  copy 
of  the  imperial  decree  accepting  all  of  the  demands. 

May  7,  1901. 

The  foreign  ministers  submitted  statement  to  China  showing  their 
losses  to  be  450,000,000  taels.  This  joint  note  was  not  a  demand  for 
the  above-named  amount,  but  was  sent  to  the  Chinese  plenipotentiaries 
to  enable  them  to  give  formal  expression  as  to  the  limits  of  China's 
ability  to  pay  and  the  means  she  proposed  taking. 

May  11,  1901. 

Reply  of  Chinese  plenipotentiaries  re  indemnity  of  450,000,000  taels, 
proposing  monthly  method  of  payment  of  above  amount  for  thirty  years, 
but  begging  that  total  be  reduced. 

May  28,  1901. 

A  list  of  the  indemnities  asked  by  the  foreign  powers  until  the  1st  of 
July  and  prepared  by  the  committee  on  the  payment  of  indemnities  was 
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circulated  by  the  dean  of  the  diplomatic  corps  among  his  colleagues. 
The  amount  given  as  representing  the  total  claim  of  the  United  States 
was  $25,000,000,  or  34,072,500  taels.  In  the  opinion  of  the  committee, 
as  stated  in  the  dean's  note,  the  total  indemnity  would  not,  when,  ad- 
justed, exceed  450,000,000  taels. 

May  30y  1901, 

A  note  from  Chinese  plenipotentiaries  to  dean  of  diplomatic  corps 
accepting  450,000,000  taels. 

May  SOy  1901. 

A  note  from  Chinese  plenipotentiaries  to  dean  of  diplomatic  corps  ac- 
cepting 450,000,000  taels,  with  interest  at  4  per  cent.,  for  the  indemnity 
embodying  an  imperial  edict  dated  the  29th  of  May  covering  the  above 
amount. 

September  7,  1901. 

Final  protocol  signed  by  plenipotentiaries  of  all  the  powers  in  which 
it  is  agreed  that  the  indemnity  should  be  paid  in  thirty-nine  annual 
installments,  with  interest  at  rate  of  4  per  cent  per  annum. 

Article  6  (6).  The  service  of  the  debt  was  to  take  place  in  Shanghai 
as  follows : 

"  Each  power  shall  be  represented  by  a  delegate  on  a  commission  of 
bankers  authorized  to  receive  the  amount  which  shall  be  paid  it  by  the 
Chinese  authorities  designated  for  that  purpose,  to  divide  it  among  the 
interested  parties,  and  to  give  a  receipt  of  the  same.^' 

Article  6  (c).  "The  Chinese  Government  shall  deliver  to  the  dean 
of  the  diplomatic  corps  a  bond  for  the  lump  sum,  which  shall  subse- 
quently be  converted  into  fractional  bonds  bearing  the  signature  of  the 
delegates  of  the  Chinese  Government  designated  for  that  purpose.  This 
operation  and  all  those  relating  to  issuing  of  the  bonds  shall  be  per- 
formed by  the  above-mentioned  commission,  in  accordance  with  the 
instructions  which  the  powers  shall  send  their  delegates.'^ 

John  K.  Moir,  of  the  International  Banking  Corporation  in  Shanghai, 
was  chosen  the  delegate  of  the  United  States  on  the  commission  of 
bankers  at  Shanghai. 

October  13,  1901. 

The  bond  for  the  lump  sum  of  450,000,000  taels  was  delivered  by  the 
Chinese  plenipotentiaries  to  the  dean  of  the  diplomatic  corps,  in  com- 
pliance with  paragraph  (c)  of  Article  VI  of  the  final  protocol. 
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June  Uy  1902. 

At  a  meeting  of  the  representatives  of  the  powers  held  in  Peking  on 
the  14th  of  June  an  agreement  was  signed  declaring  a  definite  appor- 
tionment of  the  indemnity  and  accepting  on  behalf  of  their  gOTermnents 
such  apportionment. 

The  United  States  took  32,939,055  taels,  or  $24,440,778.81  gold,  with 
interest  at  4  per  cent  per  annum  from  July  1,  1901. 

May  18y  1904. 

The  original  fractional  bond  was  signed  by  the  commissioners  of  the 
Chinese  Government  and  the  commissioners  of  the  United  States  Got- 
emment,  and  was  subsequently  filed  in  the  Department  of  State  under* 
cover  of  a  letter  from  the  International  Banking  Corporation  of  the  abo?i9 
date. 

JtUy  2y  1905. 

A  new  method  of  calculating  payments  and  interest  was  presented  in 
the  form  of  a  collective  note  by  the  representatives  of  the  powers  and 
subsequently  agreed  to  by  China. 

December  15,  1906. 

New  bond  based  on  collective  note  of  July  2,  1905,  signed  and  subse- 
quently forwarded  to  the  Department  of  State. 

January  11,  1907. 

Chinese  Government  was  notified  that  henceforth  the  United  States' 
share  of  the  payments  under  the  indemnity  is  to  be  paid  direct  to  the 
United  States  Treasurer  instead  of  through  the  International  Banking 
Corporation  of  Shanghai. 

The  bond  with  the  International  Banking  Corporation  has  since  been 
canceled,  owing  to  the  above  arrangement. 

Following  is  a  summary  of  the  successive  steps  taken  in  the  settlement 
of  claims  of  American  companies,  societies,  and  individuals,  and  certain 
Chinese,  for  losses  and  damages  growing  out  of  the  disturbances  of  1900 ; 
schedule  of  the  claims  paid,  etc. : 

September  2,  1901. 

Minister  Conner  transmitted  to  the  Department  copy  of  a  letter  ad- 
dressed to  him  by  certain  American  citizens  having  claims  against  the 
Chinese  Government,  requesting  information  as  to  the  status  of  their 
claims  and  the  procedure  to  be  adopted  in  establishing  them. 
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He  suggested  that  many  of  the  claimants  should  submit  to  a  con- 
siderable reduction  and  that  the  local  facts  and  conditions  surrounding 
many  of  the  claims  rendered  it  very  desirable  that  their  examination 
should  be  made  in  China  by  some  one  familiar  with  the  situation  and 
local  values.  He  expressed  the  hope  also  that  an  early  adjustment  of 
these  claims  would  be  reached. 

One  hundred  and  forty-six  claims  had  up  to  this  time  been  brought 
to  the  attention  of  the  Department  of  State  and  the  legation  at  Peking, 
most  of  them  consisting  of  bare  statements  of  facts  by  the  claimants  and 
estimated  amounts  of  loss  or  damage,  imaccompanied  by  evidence. 

January  U,  1902. 

The  Department  concurred  with  the  legation  that  many  of  the  claims 
should  be  reduced  and  that  their  investigation  should  be  made  in  China 
by  some  one  familiar  with  local  conditions.  The  minister  was  instructed 
to  designate  one  person  from  the  legation  and  one  from  the  consular 
service  who  would  investigate  the  claims  and  determine  what  amoimt 
should  be  allowed  in  each  case.  The  recommendations  of  these  com- 
missioners were  to  be  submitted  to  the  minister  for  revision,  and  the 
whole  to  be  subject  to  the  final  revision  and  approval  of  the  Department 
of  State. 

The  commissioners  were  required  to  make  a  report  on  each  claim, 
reciting  the  evidence  of  citizenship  and  of  the  fact  and  amount  of  loss 
or  damage  upon  which  the  claim  was  based. 

The  commissioners  were  to  be  allowed  from  the  indemnity  paid  by 
China  their  reasonable  and  necessary  expenses  while  engaged  in  this  work 
and  such  additional  compensation  as  was  reasonable  and  equitable.  Due 
publicity  through  consuls  and  other  officers  was  to  be  given  all  claimants 
of  the  establishments  of  the  commission  and  the  nature  of  its  work. 

March  Hy  1902. 

Minister  Conger  reported  the  designations  of  the  persons  who  were  to 
constitute  the  commission  —  Messrs.  William  E.  Bainbridge,  second  sec- 
retary of  legation  at  Peking,  and  James  W.  Bagsdale,  American  consul- 
general  at  Tientsin.  The  minister  further  expressed  his  views  as  to  the 
extent  and  difficulty  of  the  commissioners'  task. 

Minister  Conger,  in  an  instruction  to  the  commissioners  on  the  above 
date,  said :  "  Reasonable  notice  of  the  sittings  of  the  commission  in  the 
several  localities  should  be  given  to  the  claimants  in  advance." 
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May  3,  1902. 

The  legation  was  instructed  to  forward  to  the  Department^  from  time 
to  time  and  as  soon  as  passed  on,  all  claims  in  order  that  the  smns 
fiwarded  could  be  distributed  as  speedily  as  practicable.  The  Depart- 
ment also  suggested  that  as  much  of  the  work  as  possible  should  be  done 
at  or  near  Peking.  The  regulations  prepared  by  the  committee  on 
indemnities  and  approved  by  the  representatives  of  the  powers  in  Peking 
on  March  13,  1901,  were  not  accepted  by  all  the  powers,  and  were  there- 
fore binding  on  none.  However,  it  was  believed  by  the  Department 
they  might  be  suggestive  and  instructive  to  the  conmiission. 

The  indemnity  in  each  case  was  to  be  fully  and  substantially  compensa* 
tory,  excluding  all  merely  speculative  or  imaginary  claims  or  elements 
of  damages. 

November  17, 1902. 

The  commission  submitted  its  final  report  to  the  minister. 

Its  members  were  designated  by  the  minister  on  March  14,  1902,  and 
they  began  the  work  of  examination  of  claims  on  May  5,  1902. 

The  Chinese  Government,  having  recognized  its  responsibility  for  the 
Boxer  outbreak,  agreed  to  pay,  pursuant  to  Article  VI  of  the  collective 
note  of  the  powers,  dated  December  22,  1900,  "equitable  indemnities 
for  governments,  societies,  companies,  and  private  individuals,  as  well 
as  for  Chinese  who  have  suffered  during  the  late  events  in  person  or  in 
property  in  consequence  of  their  being  in  the  service  of  foreigners." 

The  commission  was  not  authorized  to  deal  with  losses  sustained  by  the 
Government  of  the  United  States. 

Two  hundred  and  thirty  claims  for  indemnities  were  filed  with  the 
commission  by  citizens  of  the  United  States,  aggregating  $3,308,036.18. 
These  figures  include  $39,254.72  which  represents  the  total  amount  of 
claims  submitted  to  the  commission  by  Chinese  in  the  employ  of 
Americans. 

In  a  general  way  these  claims  may  be  classified  as  follows: 
I.     Claims  of  missionary  societies  and  individuals. 
II.     Commercial  claims. 

III.     Death  claims. 

The  total  amount  disallowed  or  withdrawn  was  $1,804,385.69.  The 
amount  allowed  on  claims  was  $1,383,650.49.  The  amount  of  interest 
allowed,  $130,642.39:  thus  placing  the  total  amount  allowed  by  the 
commission  on  private  claims  at  $1,514,292.88.     This  amount,  however, 
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has  been  increased  through  additional  awards  by  the  Department  of 
State  subsequent  to  the  completion  of  the  commission's  work,  so  that 
the  total  amount,  including  both  American  private  claims  and  cer- 
tain Chinese  claims,  the  latter  being  $17,669.60,  now  aggregates 
$1,994,929.18.  The  maximum  estimate  required  by  this  Government  to 
meet  the  claims  of  its  citizens  and  of  certain  Chinese  imder  this  heading 
was  placed  by  the  Department  at  $2,000,000;  $1,994,929.18  having  been 
paid  out  on  this  account,  there  remains  in  the  Treasury  Department  an 
unexpended  balance  of  $5,070.82. 

November  19,  1902. 
Legation  transmitted  to  the  Department  final  report  of  the  commission. 

January  27,  1903. 

Department  congratulated  the  minister  and  Commissioners  Bainbridge 
and  Bagsdale  on  the  successful  termination  of  their  joint  labors. 

Amount  of  indemnity,  principal,  $24,440,778.81. 

(Under  the  plan  of  amortization  adopted  this  sum  —  carrying  with 
it  interest  at  4  per  cent  per  annum  —  is  payable  in  irregular  annual 
installments,  extending  over  a  period  of  thirty-nine  years,  the  last  pay- 
ment falling  due  in  1940.) 

It  is  estimated  that  the  maximum  amount  required  by  this  Govern- 
ment to  meet  its  expenses,  incident  to  the  relief  of  the  legation  in  1900, 
and  claims  of  citizens  and  others,  will  be  as  follows  (revised  estimates)  : 

War  Department   $7,186,310  75 

Navy  Department 2,469,181  94 

Claims  of  citizens,  corporations,  societies,  and  others.      2,000,000  00 

Total  $11,656,492  69 

Amount  as  stated  above  reserved  by  the  Department 
to  meet  the  claims  of  corporations,  societies,  and 
individuals,  citizens  of  the  United  States  and 
others;  expenses  of  claims,  commission,  etc $2,000,000  00 

Of  this  sum  there  has  been  expended  to  date 1,994,616  76 

Gross  unexpended  balance $5,383  24 

Adjusted  claims  not  yet  paid 312  42 

Net  balance $5,070  82 
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The  Treasury  Department  has  received  to  date,  on 
account  of  principal  and  interest $6,518,034  75 

The  claims  of  societies,  individuals,  etc.,  adjusted 
and  paid 1,994,929  18 

Net  unexpended  balance  at  present  in  a  separate 

account  with  the  Treasury  Department $4,523,105  57 


The  expenditures  of  the  War  Department  and  the  Navy  Department,, 
incident  to  the  uprising  of  1900  in  China,  are  met  in  the  ordinary 
course. 

Deducting  from  the  amount  at  present  in  the  Treasury  Department 
the  $5,070.83,  which  is  the  unexpended  balance  of  the  amount  reserved 
for  private  claims,  the  remainder  is  $4,518,034.75.  As  the  expenses  of 
the  military  and  naval  branches  of  the  Government  in  China  in  1900 
were  included  in  the  regular  military  budget  of  that  year,  it  wotild 
appear  from  the  above  that  the  last-mentioned  sum  may  be  disposed  of 
by  Congress  as  it  may  see  fit. 

CONSULAR   ADMINISTRATION    OF    THE    ESTATES    OP    DECEASED    NATIONALS 

The  case  of  Wyman,  Petitioner  (191  Mass.,  276),  printed  in  Volume 
I,  page  520,  of  this  Journal,  raises  an  interesting,  not  to  say  diflBcult, 
question  concerning  the  jurisdiction  of  consuls  over  the  estates  of  those 
of  the  consults  nationals  who  die  in  the  foreign  state  from  which  the 
consul  holds  his  exequatur.  The  books  lay  it  down  that  the  care  of 
such  estates  is  one  of  the  well-established  rights  or  duties  (depending 
upon  the  view-point)  with  which  a  consul  is  vested  or  charged.  The 
general  law  has,  however,  left  the  details  of  the  consul's  powers  to  be 
determined  either  by  the  respective  national  customs  or  laws,  or  by  inter- 
national agreement.  Accordingly,  not  only  are  there  no  uniform  settled 
rules  that  govern  the  question  among  all  nations,  but  no  one  nation  has 
a  uniform  rule  tliat  will  apply  to  all  its  own  consular  affairs  with  its 
fellow  nations.  Indeed,  a  reading  of  the  treaties  suggests  that  each  two 
contracting  powers  have  met  the  various  questions  involved  uninfluenced 
by  the  custom  of  other  nations  and  in  much  the  way  that  seemed  to  be 
required  by  the  surrounding  circumstances  of  the  particular  negotia- 
tions in  progress,  though,  as  the  analysis  will  show,  and  as  would  be 
expected,  it  is  possible  to  make  a  more  or  less  general  classification  of 
the  various  consular  rights  and  duties  under  the  treaties. 
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A  number  of  reasons  readily  suggest  themselves  for  the  diversity  of 
stipulation  noted^  but  the  one  that  appears  to  control  the  contracting 
powers  in  the  making  of  these  conventions  is  the  degree  of  political 
development  that  obtains  in  the  respective  countries.  Among  the  ele- 
ments of  this  development  that  seems  to  have  been  most  closely  scanned 
are  the  stability  of  the  respective  governments,  the  legal  systems  obtain- 
ing in  them,  the  respect  entertained  by  the  people  for  their  government 
and  legal  system,  and  the  efficiency  and  integrity  of  the  executive  and  of 
the  courts.  Accordingly,  the  widest  consular  powers  seem  usually  to  be 
found  in  conventions  made  either  by  two  powers  very  low  in  the  scale 
of  political  development  or  between  two  powers  that  are  polar  in  such 
development. 

The  following  rough  and  incomplete  analysis  of  some  American 
treaties  will  serve  to  show  the  truth  of  this  in  regard  to  the  jurisdiction 
conferred  upon  our  own  consuls,  and  also  to  indicate  the  general  range 
and  nature  of  such  jurisdiction  over  the  estates  of  the  consul's  deceased 
nationals,  which  jurisdiction  may  indeed  at  times  be  practically 
unlimited. 

It  may  be  said,  roughly,  that  under  our  treaties  consuls  may  be  em- 
powered to  administer  upon  the  estates  not  only  of  intestates  but  of  those 
dying  testate.  Moreover,  they  may  have  the  right  either  to  take  charge  of 
the  estate  and  completely  wind  up  its  affairs,  either  under  an  appoint- 
ment as  administrator  by  a  local  court  or  by  virtue  of  the  treaty  pro- 
vision itself,  or  they  may  take  charge  of  the  estate  temporarily,  pending 
the  appointment  of  an  administrator  by  the  proper  local  tribimal.  In 
administering  such  an  estate  the  consul  may  be  obliged  to  administer 
it  according  to  the  law  of  the  foreign  country  or  according  to  the  law  of 
the  national's  native  state.  Under  some  treaties  the  consul  is  authorized 
to  appoint  an  agent  to  exercise  his  powers  in  these  matters.  Again,  while 
the  consul  under  most  treaties  may  perform  his  duties  unassisted,  other 
treaties  require  that  he  shall  call  to  his  aid  one  or  more  disinterested 
fellow  nationals  of  the  deceased.  Indeed,  some  treaties  provide  that 
under  proper  conditions  nationals  not  consuls  may  officiate  in  the  wind- 
ing up  of  a  decedent's  estate.  Other  treaties  do  not  permit  the  consul  to 
administer  upon  the  estate  at  all  and  allow  him  only  to  take  charge  of 
the  estate  pending  the  proper  appearance  of  absent  and  even  minor 
heirs.  Perhaps  the  extreme  is  reached  in  those  treaties  which,  at  the 
same  time  that  they  provide  that  not  only  may  a  consul  intervene  and 
entirely  wind  up  the  affairs  of  an  estate,  but  that  any  national  may  also, 
in  the  absence  of  a  consul,  exercise  the  same  powers,  provide,  further, ' 
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that  such  an  administration  may  be  according  to  the  laws  of  the  native" 
state  of  the  deceased. 

The  following  are  the  usual  provisions  concerning,  these  matters  thaft". 
are  to  be  found  in  the  American  treaties : 

First.  —  As  to  those  treaties  providing  for  jurisdiction  over  the  estates^ 
of  both  testates  and  intestates : 

The  consular  convention  with  Austria-Hungary,  1870,  article  16,  pro — 
vides  that  — 

In  case  of  the  death  of  a  citizen  of  the  United  States  in  the  Austrian  Hun-  — 
garian  Monarchy,  or  of  a  citizen  of  the  Austrian  Hungarian  Monarchy  in  the  ^ 
United  States,  without  having  any  known  heirs  or  testamentary  executors  by  him 
appointed,  the  competent  local  authorities  shall  inform  the  Consuls  or  Con- 
sular Agents  of  the  State  to  which  the  deceased  belonged,  of  the  circumstance, 
in  order  that  the  necessary  information  may  be  immediately  forwarded  to  the 
parties  interested. i 

It  is  evident  from  this  article,  (1)  semble,  that  the  consular  jurisdic- 
tion attaches  where  the  individual  dies  without  a  will;  (2)  that  the 
jurisdiction  attaches  to  those  dying  without  any  known  heirs;  (3)  that 
the  jurisdiction  attaches  to  those  dying  testate  where  the  will  names 
no  executors;  (4)  that  the  consular  jurisdiction  in  such  cases  is  con- 
fined merely  to  informing  the  parties  interested,  the  consul  seeming  to 
have  no  part  in  the  administration  of  the  estate  itself;  (5)  that  under 
this  convention  the  duty  of  the  local  authorities  toward  the  estate  of  the 
deceased  foreigner  is  fulfilled  when  it  notifies  the  consul  of  the  death  of 
his  national. 

Like  provisions  as  to  (1),  (2),  (3),  (4),  above,  are  to  be  found  in 
the  conventions  with  Belgium,^  Germany,*  Great  Britain,*  Greece,' 
Guatemala,'  Italy,^  Netherlands,*  Roumania,"  Servia,^®  and  Spain.** 

I  TrontioH  in  Force,  1904,  47. 

»  ConHular  convention,  1880,  art.  15,  Treaties  in  Force,  1904,  75,  79. 
i  tonsillar  convention,  1871,  art.  10,  Treaties  in  Force,  1904.  279,  282. 
4  CV>nvf>ntion  as  to  tenure  and  disposition  of  real  and  personal  property,  1899, 
art.  »,  Treaties  in  Force,  1904,  375,  376. 

ftTonniilar  convention,  1902,  art.  11,  Treaties  in  Force,  1904^  399,  402. 

•  Convention  relating  to  tenure  and  disposition  of  real  and  personal  property, 
JOOI,  art.  3,  Treaties  in  Force,  1904,  406,  407. 

1  iUmnu\AT  convention,  1878,  art.  16,  Treaties  in  Force,  1904.  457,  461. 

•  (Vinsular  convention,  1878,  art.  15,  Treaties  in  Force.  1904,  579,  583. 
»  CVinMular  convention,  1881,  art.  15,  Treaties  in  Force,  1904,  652.  656. 
lACViriHtilnr  convention,  1881,  art.  11,  Treaties  in  Force,  1904,  694,  697. 
iiTreiity  of  friendship  and  general  relations,  1902,  art.  26,  Treaties  in  Force, 

10O4,  732.  740. 
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the  treaty  with  Grermany  the  language  of  the  entire  section  is  iden- 
tical  except  that  in  place  of  the  words  "  consul  or  consular  agents  "  the 
Gfennan  treaty  reads  "  nearest  consular  officer."     The  Netherlands  con- 
rent  ion  is  worded  as  is  the  German  treaty,  except  that  the  local  authori- 
ties   »re  obliged  to  report  to  the  nearest  consular  officer  not  only  those 
in  which  the  deceased  national  has  no  known  heirs  or  testamentary 
by  him  appointed,  but  also  "  in  case  of  minority  of  the  heir8> 
being  no  guardian." 
X't.  will  be  noted  that  the  consular  right  under  such  a  provision  as  that 
"tlie  Austro-Hungarian  convention  appears  to  be  only  the  right  to  be 
£ed  by  the  local  authority  of  the  death  of  his  national,  and  his  duty 
merely  that  of  forwarding  information  to  those  of  his  nationals 
are  concerned. 

he  treaties  with   Belgium,   Germany,   Great   Britain,    Guatemala, 
t^lierlands,  Boumania,  Servia,  and  Spain  add  to  the  rights  conferred 
-the  provision  that  appears  in  the  Austro-Hungarian  convention  the 
-f  oU^^wing  clause :    "  Consuls  general,  consuls,  vice  consuls,  and  consular 
3.^eiit8  shall  have  the  right  to  appear,  personally  or  by  delegate,  in  all 
proceedings  in  behalf  of  the  absent  or  minor  heirs,  or  creditors  uptiLthey 
gLPe   duly  represented."     This,  doubtless,  would  be  interpreted  to  give 
not  OTily  to  the  consul  but  to  his  agent  or  delegate  a  limited  power  of 
administration  should  such  become  necessary  in  the  course  of  the  exercise 
of  the  authorized  powers.     In  the  German  treaty  the  words  "  consuls- 
general,  consuls,  vice-consuls,  and  consular  agents  "  of  the  Belgian  treaty 
(with  which  latter  treaty  agrees  the  language  of  the  conventions  with 
Bomnania  and  Servia)  are  changed  to  the  "  said  consular  officer,"  with 
^hich  latter  agrees  the  language  of  the  treaties  with  Great  Britain, 
Guatemala,  and  the  Netherlands.     The  treaty  with  Colombia*^  goes  a 
^ep  farther  in  one  particular  and  is  more  restrictive  in  another :    First, 
it  provides  that  "  They  [consuls]  may  take  possession,  make  inventories, 
Appoint  appraisers  to  estimate  the  value  of  articles  and  proceed  to  the 
^®   of  the  moveable  property  of  individuals  of  their  nation ; "  but, 
secondly,  they  may  do  this  only  where  there  is  no  testamentary  executor 
or  heirs  at  law  "  (the  qualifying  word  known  of  the  other  convention 
is  here  omitted). 

Sex^ofidly,  —  Other  conventions  provide  that  the  consular  jurisdiction 
sYibW  attach  only  in  those  cases  in  which  the  consul's  national  dies  intes- 

1*  Conaidar  convention,  1860,  art.  3,  par.  10,  Treaties  in  Force,  1904,  206,  208. 
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tate.  In  this  class  may  be  placed  the  conventions  with  Costa  Bica," 
Morocco,**  and  Paraguay."  Still  further  conventions  confer  upon  the 
consuls  jurisdiction  over  the  estates  of  deceased  persons  in  all  cases 
whatsoever.     Of  such  are  the  Persian  **  and  Tripolitan.*^ 

The  consular  jurisdiction  in  countries  allowing  consular  administra- 
tion where  no  will  exists  is  various.  The  treaty  with  the  Argentine 
Republic  "  provides  that  "  If  any  citizen  of  either  of  the  two  contractiiig 
parties  shall  die  without  will  or  testament,  in  any  of  the  territories  of 
the  other,  the  Consul-general  or  Consul  of  the  nation  to  which  the  de- 
ceased belonged,  or  the  representative  of  such  Consul-general  or  Consul, 
in  his  absence,  shall  have  the  right  to  intervene  in  the  possession,  admin- 
istration and  judicial  liquidation  of  the  estate  of  the  deceased,  conform- 
ably with  the  laws  of  the  country,  for  the  benefit  of  the  creditors  and 
legal  heirs."  Our  courts  have  interpreted  this  to  mean  that  under  it 
consuls  in  preference  to  local  public  administrators  may  be  appointed 
administrators  of  the  estates  of  deceased  nationals.*** 

The  treaties  with  Costa  Rica,  Honduras,^®  and  Paraguay  provide  that 
the  proper  consular  officer  or,  in  his  absence,  his  representative  may 
nominate  curators,  to  "  take  charge  of  the  property  of  the  deceased,  so 
far  as  the  laws  of  the  country  will  permit,  for  the  benefit  of  the  lawful 
heirs  and  creditors  of  the  deceased,  giving  proper  notice  of  such  nomina- 
tion to  the  authorities  of  the  country."  ^^     The  treaty  with  Paraguay 

IS  Treaty  of  friendship,  commerce,  and  navigation,  1851,  art.  8,  par.  2,  TreatleB 
in  Force,  1904,  215,  218. 

1*  Treaty  of  peace  and  friendship,  1836,  art.  22,  Treaties  in  Force,  1904,  658, 
667. 

IB  Treaty  of  friendship,  commerce,  and  navigation,  art.  10,  par.  2,  Treaties  in 
Force,  1904,  617,  620. 

i«  Treaty  of  friendship  and  commerce,  1856,  art.  6,  Treaties  in  Force,  1904, 
622,  624. 

"Treaty  of  peace  and  amity,  1805,  art.  20,  Treaties  in  Force,  1904,  784,  788; 
of  a  similar  import  were  the  provisions  of  the  Tunisian  treaty  of  amity,  com- 
merce, and  navigation,  1797,  art.  19,  Treaties  in  Force,  1904,  790,  793,  which 
was  abrogated  by  the  treaty  between  the  United  States  and  France,  1904. 
[Treaties  in  Force,  1904,  949.] 

18  Treaty  of  friendship,  commerce,  and  navigation,  1853,  art.  9,  Treaties  in 
Force,  1904,  24,  27. 

i»  See  case  of  Wyman,  Petitioner,  101  Mass.  276;  In  re  Fattosini,  32  Miscel- 
laneous (N.  Y.)  18. 

20  Treaty  of  friendship,  commerce,  and  navigation,  1864,  art.  8,  Treaties  in 
Force,  1904,  439,  442. 

21  Treaty  with  Costa  Kica,  supra. 
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permits^  further,  that  the  proper  consular  officer  or  his  agent  shall  take 
<sharge  personally  of  the  property  "  for  the  benefit  of  the  lawful  heirs 
'ttxd  the  creditors,  until  an  executor  or  administrator  be  named  "  by  the 
appropriate  consular  officer. 

As  has  been  already  indicated  above,  the  consular  officer  or  his  repre- 
fientative  may  not  in  all  cases  act  by  himself,  but  is  obliged  imder  certain 
treaties  to  associate  with  him  other  disinterested  persons.  The  treaty 
with  Colombia  contains  the  following  stipulation : 

In  all    such    proceedings,    the    Consul    shall    act    in    conjunction    with    two 

merchants,  chosen  by  himself,  for  drawing  up  the  said  papers  or  delivering  the 

property  or  the  produce  of  its  sales,  observing  the  laws  of  his  country  and  the 

Orders  which  he  may  receive  from  his  own  Government;  but  Consuls  shall  not 

discharge  these   functions  in   those  states   whose   peculiar   legislation   may   not 

4j|<yw   it.     Whensoever  there  is  no  Consul  in  the  place  where  death  occurs,  the 

locml    authorities  shall  take  all  the  precautions  in  their  power  to  secure  the 

property  of  the  deceased. 


^ain,  as  has  already  appeared,  the  treaties  in  some  cases  provide  that 

the  consul  may  appoint  an  agent  to  perform  his  various  administrative 

{auctions  upon  the  estates  of  deceased  nationals.     This  is  the  effect  of 

the   treaty  with  Paraguay,  which  provides  that  "  the  Consul  General, 

Consul  or  Vice  Consul  of  the  nation  to  which  the  deceased  may  belong, 

or,  in  his  absence,  the  Representative  of  such  Consul  General,  Consul  or 

Vice  Consul,  shall,  so  far  as  the  laws  of  each  country  will  permit,  take 

charge^  etc."     Of  similar  import  are  the  treaties  with  Argentina,  Bel- 

gimn,     Costa   Rica,   (Jermany,    Great   Britain,    Guatemala,    Honduras, 

Netherlands,  Roumania,  Servia,  and  Spain,  the  treaty  with  the  latter 

granting  to  consuls  the  right  of  "  appearing  either  personally  or  by 

ddegate  in  their  behalf  in  all  proceedings  relating  to  the  settlement  of 

their  estate." 

N'ot  a  few  of  our  treaties  provide  that  the  consul  shall,  in  winding  up 

the  estate,  administer  so  far  as  may  be  the  laws  of  his  own  country. 

The  treaty  with  Colombia  provides  that  "  In  all  such  proceedings,  the 

conBiil   shall  act    ♦     ♦     ♦     observing  the  laws  of  his  country  and  the 

orders  which  he  may  receive  from  his  own  government."     The  Persian 

treaty  provides  that  the  consul  "may  dispose  of  them   [the  effects  of 

the  deceased]  in  accordance  with  the  laws  of  his  country."     The  treaty 

irith  Spain  permits  consular  officers,  "  so  far  as  compatible  with  local 

laws,  to  perform  all  the  duties  prescribed  by  the  laws  of  their  country 

and  the  instructions  and  regulations  of  their  own  Government  for  the 
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safeguarding  of  the  property  and  the  settlement  of  the  estate  of  their 
deceased  coiintr}'men/'  until  the  heirs  or  legal  representatives  themselves 
appear. 

Only  the  treaties  with  Morocco,  Tripoli,  and  Tunis  (now  abrogated) 
liave  provided  that  the  effects  of  deceased  nationals  should  be  taken  in 
charge,  will  or  no  will,  by  other  nationals,  until  the  one  entitled  to  the 
property  should  appear. 

However,  enough  has  perhaps  been  said  to  suggest  that  these  various 
conventions  will  well  repay  a  more  detailed  study. 

THE   INTEGRITY   OF   NORWAY  GUARANTEED 

The  famous  little  maxim,  "  In  union  there  is  strength,"  carries  with  it 
the  necessary  implication  that  ^^  In  disunion  there  is  weakness,"  and  from 
the  earliest  day  to  the  present  it  is  the  practice  of  the  strong  to  separate 
probable  opponents  in  order  to  crush  each  in  turn.  The  separation  of 
Norway  and  Sweden  caused  no  little  head-shaking  among  political 
prophets,  for  it  was  feared  that  Sweden  and  Norway  might  either  yield 
in  turn  to  Russia  or  feel  the  heavy  hand  of  Russia. 

The  policy  of  Europe  has  been  to  prevent  by  diplomatic  and  other 
methods  Russia's  entry  into  the  innermost  and  western  chamber.  The 
Russian-Japanese  war  showed  the  determination  of  Japan  not  to  permit 
by  peaceable  means  the  further  inroad  of  Russia  into  that  portion  of 
Asia  nearest  Japan.  Opposed  in  most  ways,  the  Far  East  and  the  Ex- 
treme West  are  at  one  in  their  desire  to  prevent  the  Russian  from  putting 
to  sea.  After  centuries  of  effort  Russia  finds  itself  in  possession  of  the 
Black  Sea,  but  is  not  permitted  unrestricted  access  to  the  JEgean,  And 
Europe  shows  as  little  desire  to  see  Russia  encroach  upon  the  Baltic. 
Hence  the  recent  treaty  of  November  2,  1907,  by  which  Norway  agrees 
not  to  cede  any  of  its  territory,  and  in  exchange  for  this  agreement  the 
integrity  of  Norway  is  guaranteed  whenever  threatened. 

Tlie  reason  for  this  new  convention  lies  in  the  fact  that  the  separation 
of  Norway  from  Sweden  seriously  affects  the  treaty  of  November  21, 
1855,  between  the  united  kingdoms  of  Norway  and  Sweden,  France,  and 
Great  Britain,  guaranteeing  the  integrity  of  the  Scandinavian  Peninsula. 

"Desiring  to  prevent  every  complication  of  a  nature  to  disturb  the 
European  equilibrium  "  —  that  is  to  say,  to  prevent  Russia  from  acquir- 
ing a  foothold  in  Norway  and  Sweden,  and  thus  to  confine  it  to  the  East 
of  the  Baltic  —  His  Majesty  the  King  of  Sweden  and  Norway  bound 
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himself  neither  to  cede  to  Russia  nor  to  exchange  with  it,  nor  to  pennit 
it  to  occupy  any  part  of  the  territory  belonging  to  the  crowns  of  Sweden 
and  Norway.  And  the  King  of  Sweden  and  Norway  bound  himself  in 
addition  not  to  cede  or  to  lease  to  Russia  any  right  of  pasturage,  fishery, 
or  any  right  whatsoever  within  the  territories  or  upon  the  coasts  of 
Sweden  and  Norway,  and  to  resist  any  pretension  of  Russia  to  any  such 
rights.  And  the  King  of  Norway  and  Sweden  further  agreed  to  com- 
municate immediately  any  proposition  or  demand  relating  to  said  rights 
to  Great  Britain  and  France,  which  countries  thereupon  bound  them- 
selves to  furnish  His  Majesty  the  King  of  Sweden  and  Norway  the 
requisite  naval  and  military  forces  to  resist  such  Russian  pretension  and 
aggression.  (Articles  I  and  II  of  the  treaty  of  November  21,  1855, 
between  the  King  of  Norway  and  Sweden,  on  the  one  hand,  and  Great 
Britain  and  France,  on  the  other.  45  British  and  Foreign  State  Papers, 
33,  34.) 

It  will  be  observed  that  Russia  was  not  a  party  to  this  agreement,  and 
naturally  so,  because  France  and  Great  Britain  were  then  at  war  with 
Russia. 

The  situation  in  1907  is  different.  France,  Great  Britain,  and  Russia 
are  at  peace,  and  Germany  since  the  Franco-Prussian  war  has  become 
a  great  naval  and  military  power.  It  is  therefore  natural  that  Russia 
should  desire  to  prevent  Norway  from  falling  under  the  influence  of 
Germany,  just  as  Germany  is  interested  in  preventing  the  westward 
extension  of  Russia.  Hence  the  great  powers  of  Europe  having  an  in- 
terest in  preserving  the  status  quo  have  agreed  to  guarantee  the  integrity 
of  Norway.  It  will  be  noted  that  Sweden  is  not  a  party  to  the  agree- 
ment, but  hemmed  in  by  Russia  on  the  east  and  Norway  on  the  west, 
and  with  Germany  on  the  south,  it  is  not  likely  that  Sweden  will  endeavor 
to  assert  an  interest  in  Norway.  It  is  therefore  highly  improbable  that 
the  Baltic  will  become  a  Russian  or  a  German  lake,  and  although  by 
the  third  paragraph  of  the  new  convention  Norway  reserves  the  right  to 
make  special  agreements  with  Sweden  and  Denmark,  for  the  preserva- 
tion of  its  integrity,  it  seems  likewise  improbable,  owing  to  the  state  of 
feeling  between  the  three  Scandinavian  Kingdoms,  that  any  steps  will 
be  taken  in  the  near  future  to  bring  them  into  anything  approaching 
the  mediaeval  union  of  Calmar. 

The  treaty  of  1855  forbade  a  lease  of  territory;  the  convention  of  1907 
floes  not  mention  this  possibility,  and  while  the  treaty  of  1855  provided 
that  Russian  aggression  should  be  resisted  by  sufficient  naval  and  mili- 
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tary  forces,  the  integrity  of  Norway  is  to  be  maintained  when  threatened 
by  such  means  as  may  be  considered  most  suitable.  The  letter  of  the 
two  treaties  differs;  the  spirit  is  the  same  —  namely,  to  prevent  the 
western  extension  of  Russia.  This  is  no  doubt  as  apparent  to  Bussia  as 
to  the  rest  of  the  world.  But  the  old  saying  that  '^  politics  makes  strange 
bed-fellows  "  is  still  true  in  1907. 

The  treaty  as  a  whole  guarantees  the  integrity  of  Norway ;  it  does  not 
guarantee  its  neutrality.  This  question,  it  is  understood,  is  left  for 
further  consideration.^ 

EDWARD  HENRY  STROBEL 

In  the  first  number  of  this  Journal  the  editorial  column  noticed  the. 
death  of  Carlos  Calvo,  the  distinguished  tlieorist  and  writer  on  inter- 
national law.  The  first  number  of  the  second  year  has  the  painful  duty 
of  recording  the  death  of  Edward  Henry  Strobel,  general  adviser  to 
the  King  of  Siam,  first  Bemis  professor  of  international  law  at  Harvard, 
and  approved  and  trusted  practitioner  of  international  law.  Bom  in 
Charleston,  S.  C,  December  7,  1855,  he  died  at  Bangkok,  Siam,  on  the 
16th  day  of  January,  1908.  Young  in  years  —  for  he  was  barely  fifty- 
two  —  he  was  rich  in  practical  experience.  He  graduated  from  Harvard 
in  1877,  the  law  school  in  1882,  and  practiced  law  in  New  York  1883  to 
1885.  With  this  latter  date  his  strictly  professional  career  in  our 
municipal  courts  may  be  said  to  have  ended,  for  in  1885  he  was 
appointed  secretary  of  the  American  legation  at  Madrid,  where  he  served 
until  1890,  about  one-third  of  which  time  as  charg6  d'affaires.  During 
his  residence  at  Madrid  he  was  detailed  on  special  business  to  Morocco 
on  two  occasions  (1888  and  1891). 

From  1893  to  1894  he  served  as  Third  Assistant  Secretary  of  State, 
resigning  to  accept  the  ministry  to  Ecuador,  and  in  December  of  the 
same  year  he  was  transferred  as  minister  to  Chile,  serving  until  the 
termination  of  Mr.  Cleveland's  second  administration  in  1897.  His 
tact  and  experience  restored  the  strained  relations  between  Chile  and  the 
United  States,  and  the  respect  in  which  he  was  held  by  the  Government 
to  which  he  was  accredited  is  shown  bv  the  fact  that  in  1899  he  was 
appointed  counsel  for  Chile  before  the  United  States  and  Chilean  Claims 
Commission  at  Washington. 

1  The  text  of  the  declaration  of  abrogation  of  the  treaty  of  1855,  and  of  the 
treaty  of  November  2,  1907,  will  he  published  in  a  subsequent  Supplement  of  the 
Journal. 
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Xipon  the  establishment  of  the  Bemis  professorsliip  of  international 

*^^  he  was  selected  in  1898  as  the  first  incumbent  of  the  chair,  and  his 

^^^ces  were  so  highly  regarded  by  the  university  authorities  that  he 

^8s  given  a  leave  of  absence  in  1903  in  order  to  enable  him  to  accept 

^e  position  of  general  adviser  to  the  Government  of  Siam,  for  which 

position  he  was  recommended  by  the  late  Secretary  of  State  John  Hay. 

The  original  appointment  to  Siam  was  for  a  period  of  two  years,  and 

^pon   its  expiration  he  accepted  a  further  appointment  for  the  period 

ofaix  years. 

His  services  as  general  adviser  to  Siam  were  not  only  of  importance 

to  the  country  he  had  the  honor  to  serve,  but  of  an  equal  value  to  the 

chief  European  nation  with  which  Siam  came  into  contact.     The  treaty 

of  delimitation  between  France  and  Siam,  signed  on  the  23d  day  of 

March,  1907  (for  the  text  of  which  see  Supplement  1:263,  267),  put 

*ii  end  to  controversies  extending  over  years,  which,  if  imsettled,  were 

likely  to  embroil  the  contending  countries  for  years  to  come.    The 

aettlement,  dictated  by  a  spirit  of  equity,  was  equally  honorable  and 

8&ti8factory  to  France  and  Siam,  and  Mr.  Strobel  performed  no  mean 

service  to  international  peace  and  harmony  by  the  successful  negotiation 

of  the  treaty. 

The  spirit  of  the  man  was  shown  by  his  simple  words  on  resigning 
the  professorship  at  Harvard  in  1906 :  "  Yes,  I  am  going  back  to  Siam. 
I  love  the  people,  and  I  feel  I  can  do  more  good  there."  His  loss  is  a 
to  two  peoples,  a  noble  epitaph  worthy  of  a  noble  career. 
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Abbreriations :  Ann,  8c.  Pol.f  Annates  des  sciences  politiques,  Paris;  Areh.  dipil^ 
Archives  dipiomatiques,  Paris;  B.,  boletfn,  bulletin,  bollettino;  B.  A.  R.,  Monthlj 
bulletin  of  the  International  Bureau  of  American  Republics,  Washington ;  Doo,  dipL, 
France:  Documents  diplomatiques ;  Dr.f  droit,  diritto,  derecho;  For.  reL,  Foreign 
Relations  of  the  United  States;  Oa.,  gazette,  gaceta,  gazzetta;  Cd.,  Great  Britain: 
Parliamentary  Papers;  Int.,  international,  inter nacional,  internazionale;  J., 
journal;  J.  0.,  Journal  Officiel,  Paris;  Mim.  dipL,  Memorial  diplomatique,  Paris; 
Monit.,  Moniteur  beige,  Brussels;  2V.  R.  G.,  Nouveau  recueil  g^n^ral  de  traits 
Leipzig;  Q.  dipl.,  Questions  diplomatiques  et  coloniales;  R.,  review,  revista, 
revue,  rivista;  Reicha-O.,  Reichs-Gesetzblatt,  Berlin;  Staatsb.,  Staatsbladf 
Gr(Sningen;  State  Papers,  British  and  Foreign  State  Papers,  London;  Stat,  at  L^ 
United  States  Statutes  at  Large;  Times,  the  Times  (London) ;  Treaty  ser..  Great 
Britain:  Treaty  Series. 

April,  1907. 

11  Servia — Sweden.  Declaration  signed  at  Belgrade.  Mutual  most- 
favored-nation  treatment  in  commerce,  industry,  and  customs. 
Does  not  apply  to  special  favors  accorded  by  Sweden  to  Norway, 
or  to  concessions  accorded  by  either  to  adjacent  states  to  facilitate 
frontier  trade  or  to  concessions  resulting  from  the  conclusion  of 
a  customs  union.  Terminable  by  denouncement.  Servian  law, 
December  28,  1907,  0.  S.  Srpske  novinc  (Belgrade)  December 
29,  0.  S. 

16  Bolivia — Chile.  Protocol  signed  at  Santiago.  Designates  per- 
manent court  of  The  Hague  to  arbitrate  under  Art.  XII  of  treaty 
of  peace  signed  at  Santiago  October  20,  1904  (For.  reL,  1905), 
instead  of  the  German  Emperor,  who  declined.  Memoria. . . . 
rel.  ext.,  1007,  La  Paz. 

24  Belgium — Servia.  Treaty  of  commerce  signed  at  Belgrade.  Srpske 
novine  (Belgrade)  December  29,  0.  S.  Replaces  the  provisional 
commercial  arrangement  signed  July  10,  1895.  The  most- 
favored-nation  clause  does  not  apply  to  conccvssions  accorded  a 
third  state  by  virtue  of  a  customs  union,  nor  to  collection  of 
additional  duties  on  goods  receiving  bounties  for  export  or 
production. 
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May,  1907. 

1    Bolivia — Chile.    Protocol  signed  respecting  exchange  of  territory 

in  regions  of  Chacmuco  and  Collaguasi.    Mem rel,  ext,.  La 

Paz,  1907.  Brought  about  by  objections  of  inhabitants  of  former 
region  to  transfer  to  Chile  under  treaty  of  October  20,  1904. 
6  Bolivia — Chile.  Chilean  promulgation  of  protocol  signed  at 
Santiago,  November  15,  1904,  supplementary  to  treaty  signed  at 
Santiago,  October  20,  1904.  For,  rel,  1905 ;  B,  A.  R,,  September, 
1907.  Bolivia  recognizes  absolute  sovereignty  of  Chile  over 
territories  lying  between  the  twenty-third  and  twenty-fourth 
parallels  south  latitude. 

11  United  States.  Instrument  of  adherence  deposited  with  the 
government  of  Belgium  to  the  convention  signed  at  Brussels 
November  3,  1906,  revising  the  duties  imposed  by  the  Brussels 
convention  of  June  8,  1899  {Stat,  at  L,  31:1915;  Compilation  of 
treaties  in  force,  Washington,  1904),  on  spirituous  liquors  im- 
ported into  certain  regions  of  Africa.  Adherence  advised  by  the 
Senate,  February  15,  1907;  declaration  of  adherence  by  the  Presi- 
dent, February  19,  1907;  proclaimed  December  2,  1907.  Signa- 
tory powers:  Germany,  Belgium,  Spain,  Kongo,  France,  Great 
Britain,  Italy,  Netherlands,  Portugal,  Russia  and  Sweden. 
Austria-Hungary,  Denmark,  Norway  and  Persia  have  adhered. 
Actes  de  la  conference  pour  la  revision  du  regime  des  spirity£ux 
en  Afrique,  1906,  Brussels,  1906.  See  November  3,  1907, 
Argentine — Bolivia.  Protocol  signed  respecting  extension  of 
Central  Northern  R.  R.  of  Argentina  to  Tupiza.  Memoria. , . . 
rel.  ext,.  La  Paz,  1907.  Grading  on  the  line  from  Tupiza  to 
Potosi  can  be  begun  when  the  Quiaca-Tupiza  section  is  half  com- 
pleted. For  text  of  treaty  signed  at  Buenos  Aires  February  16, 
1906,  see  Memoria. , .  ,rel.  ext,,  1906,  La  Paz,  1907,  which  was 
for  the  purpose  of  rendering  effective  the  treaty  signed  at  Buenos 
Aires  June  30,  1894  {TratadoS , , ,  ,la  republica  Argentina, 
Buenos  Aires  1901,  1:394),  and  the  complementary  agreement 
of  September  29,  1903. 

S6  France — Bulgaria.  Arrangement  on  the  subject  of  interpretation 
of  the  provisions  of  the  treaty  of  commerce  signed  January  13, 
1906,  q.  V,    Arch,  dipl,  102 :336. 
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June,  1907. 

5  Colombia — Ecuador.  Convention  signed  at  Bogota,  supplemen- 
tary to  the  treaty  signed  at  Bogotd,  November  6,  1904  (For.  reL, 
1905).  Creates  an  arbitration  tribmial  and  a  technical  com- 
mission for  the  purpose  of  determining  and  delimiting  the 
boundary  between  the  two  countries.  B.  A.  R,,  October,  1907; 
Diario  oficial  (Bogota),  July  6,  1907. 

15  Dominican  Kepublic.  Decree  ratifying  treaty  signed  at  Eio  de 
Janeiro  August  23,  1906,  for  the  creation  of  an  international 
commission  of  jurists.  Approved  by  Dominican  Congress  June  14, 
1907.     Oa.  oficial,  October  12. 

15  Dominican  Republic.  Decree  ratifying  convention  signed  at 
Mexico  January  27,  1902,  for  protection  of  literary  and  artistic 
property.  Approved  by  national  congress  April  24,  1907.  Go. 
oficial,  October  6. 

25  Guatemala — Honduras.  Decree  of  Honduras  extending  boundary 
convention  of  March,  1895,  for  one  year  from  March  1,  1907. 
La  Oaceta,  July  13,  1907. 

25  France — Kongo— Portugal.  Agreement  by  exchange  of  notes 
modifying  article  2  of  the  protocol  of  April  8,  1892,  increasing 
export  duty  on  caoutchouc  from  four  to  six  francs  a  kilogram. 
Arch,  dipL,  104 :1. 

July,  1907. 

15  Netherlands.  Laws  approving  three  conventions  signed  at  The 
Hague  July  15,  1905,  relative  to  (1)  civil  procedure,  (2) 
marriage,  (3)  lunatics.  Lagemans:  Recueil  des  traites  et  con- 
ventions conclus  par  le  royaume  des  Pays-Bos,  16:9,  19,  24. 
These  conventions  were  results  of  the  fourth  conference  on  private 
international  law.  The  latter  two  were  signed  by  Germany, 
France,  Italy,  Netherlands,  Portugal,  Rouraania,  and  Sweden; 
the  first  one  by  the  same  powers  together  with  Spain,  Luxemburg, 
and  Russia.  Staatsh.,  1907,  Nos.  197,  198,  199.  On  the  1904 
conference  see  Actes  de  la  quatrieme  conference  de  la  Haye  pour 
le  droit  international  prive.  The  Hague,  1904 ;  and  Official  report 
of  the  universal  congress  of  lawyers  and  jurists ....  1904,  St. 
Louis,  1905,  in  which  are  papers  by  Professors  Jitta  and  Meili 
on  A  review  of  the  four  Hague  conferences  on  private  international 
law,  the  objects  of  the  conferences,  and  their  probable  results. 
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Jvly,  1907. 

accompanied  by  discussion  with  bibliography,  p.  375,  by  Judge 
Simeon  E.  Baldwin;  also  Baldwin:  The  Hague  conference  of 
190i  for  the  advancement  of  private  international  law,  Yale 
law  J.,  14 :1. 

23  France — Roumania.  Ratifications  exchanged  at  Paris  of  conven- 
tion of  commerce  and  navigation  signed  at  Paris,  March  6,  1907. 
e7.  0.,  July  14,  August  1;  J,  du  dr,  int.  prive,  34 :1235. 

29  Italy — San  Marino.  Ratifications  exchanged  at  Rome  of  conven- 
tion signed  at  Rome  June  14,  1907,  additional  to  the  convention 
of  friendship  and  good  neighborhood  (State  Papers,  90:960; 
Trattati  e  conv.  fra  il  regno  d' Italia  ed  i  govemi  esteri,  15:326), 
signed  at  Florence  June  28,  1897.  The  new  provisions,  more 
suited  to  the  close  economic  relations  of  the  states,  are  based  on 
the  Hague  conventions  on  international  law  of  November  14, 1896, 
July  17,  1905,  and  June  12,  1902.  R.  di  dr.  int.  2 :392.  The 
1897  treaty  thus  modified  with  the  additional  convention  signed 
February  16,  1906,  q.  v.,  runs  for  ten  years  and  until  denoimce- 
ment,  from  July  29,  1907. 

31  Colombia — Ecuador.  Ratifications  exchanged  at  Quito  of  treaty 
signed  at  Quito  June  18,  1903.  Proclaimed  in  Ecuador  July  31, 
1907.  Private  international  law.  Text,  B.  del  ministerio  de  rel. 
ext,  (Quito),  1:281;  also  in  B.  del  ministerio  rel.  ext,  (Bogotd), 
1 :143. 

August,  1907. 

3  Colombia — Ecuador.  Protocol  signed  at  Quito.  To  constitute  a 
tribimal  of  two  to  fix  amount  of  indemnity  for  Colombian  citizen 
Campuzano  under  arbitral  decision  rendered  October  2,  1897. 
B.  del  ministerio  de  rel.  ext.  (Bogota),  1:49. 

7  Luxemburg.  Grand  ducal  order.  Ratification  of  the  postal  con- 
ventions and  arrangements  concluded  at  Rome  May  26,  1906. 
Memorial  du  Grand-Duche  de  Luxemburg,  1907,  No.  49  and 
Annexe. 

18  Guatemala — Salvador.    Ratifications  exchanged  at  San  Salvador 

of  general  Central  American  treaty  signed  at  San  Jos6  September 
25,  1906.    Diario  oficial  August  29,  30,  31. 

19  Seventh  International  Zoological  Congress,  at  Boston.     Ad- 

journed August  23. 


/ 
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Jj^C^^    Colombia — Italy.     Protocol  signed  at  BogotA.     Indenmification 
\  $10,000  for  injuries  to  Italians  at  Cartagena  December  28,  1906. 

B.  del  ministerio  de  rel,  ext.  (Bogota),  1 :43. 
24  Great  Britain — Nicaragua.  Expiration  of  period  for  notification 
of  accessions  of  British  colonies  to  treaty  of  commerce  and  friend- 
ship signed  at  Managua,  July  28,  1905.  The  British  colonies 
which  have  acceded  to  the  treaty  under  article  XX:  British 
/  Honduras,  Gambia,  Hong  Kong,  Jamaica  (with  the  Turks  and, 

Caicos  Islands  and  the  Cayman  Islands),  Leeward  Islands,  New 
Zealand,  Northern  Nigeria,  Seychelles,  Sierra  Leone,  Southern 
Nigeria,  Straits  Settlements,  Windward  Islands.  Treaty  ser., 
1907,  No.  43. 

26  Eleventh    International    Congress    of    the    Institute    of 

Statistics  opened  at  Copenhagen.  Zimmermann-Braunschweig : 
Die  XI  Tagung  des  internationalen  statistischen  instituts  zu 
Copenhagen,  1907,  Zeitschrift  fur  die  gesamte  staatswissenschaft, 
63:772;  for  prior  sessions,  id.  58:98  and  60:531.  Adjourned 
August  31.    Established  in  1885  at  London. 

27  Great    Britain — Salvador.     Postal     monev    order     convention 

signed  at  San  Salvador;  signed  at  London  June  27,  1907. 
Decree  of  Salvador  approving,  September  5,  takes  effect  same  day. 
Diario  oficial,  October  28,  1907;  B.  A.  R.,  December. 

29  Ecuador — France.  Katifications  exchanged  at  Quito  of  protocol 
signed  at  Quito  July  1,  1905,  additional  to  convention  signed 
May  9,  1898.  Literary  and  artistic  property.  J.  0.,  November 
24,  1907.  French  decree  promulgating  November  20,  1907. 
Ratified  by  Ecuador,  October  23,  1905.  Rcgisiro  oficial,  February 
21,  190G;  Droit  d'auteur,  20:149.  The  1898  convention  which 
entered  into  force  November  6,  1898,  did  not  contain  a  most- 
favored-nation  clause,  as  did  the  convention  signed  June  30,  1900, 
in  force  January  15,  1905.  The  present  protocol  "with  the  aim 
of  fixing  the  meaning  "  of  the  1808  convention  grants  authors  the 
most-favored-nation  treatment.     Dr.  d'attfeur,  18:42;  19:79. 

29  France — Great  Britain.  Exchange  of  notes.  Arrangements 
under  article  X,  §  4,  of  convention  signed  at  London  October  20, 
190G  (Treaty  ser.,  1907,  No.  3)  respecting  the  New  Hebrides. 
Treaty  ser.,  1908,  No.  3. 
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3  France — Germany.  French  decree  promulgating  convention 
signed  at  Paris,  April  8,  1907,  respecting  protection  of  literary 
and  artistic  property.  Dr,  d'auteur,  August  and  October,  1907 ; 
J.  du  dr.  int.  prive,  34:1221;  J.  0.,  September  5,  1907.  See 
April  8  and  July  SI,  1907.  The  relations  between  France  and 
Germany  before  the  promulgation  of  this  treaty  were  ruled  (1) 
by  the  convention  of  1883,  (2)  by  the  convention  of  Berne  of 
1886,  and  the  additional  act  of  1896,  and  (3)  by  the  exchange  of 
notes  of  1903  confirming  to  the  French  the  benefits  of  the  most- 
favored-nation  clause.  See  also  July  12  and  SI,  1907.  Les  effets 
du  traiU  litteraire  et  artistique  franco-allemand,  Bibliographie  de 
la  France,  November  22,  1907. 

-6  Great  Britain — United  States.  Agreement  effected  by  exchange 
of  notes  at  London.  Cd.,  3734,  3765.  Times,  September  17,  26, 
30,  October  16  1907.  Treaty  ser.,  1907,  No.  35;  Nation,  Novem- 
ber 21.  Modus  Vivendi  in  regard  to  inshore  fisheries  on  the  treaty 
coast  of  Newfoimdland.     Documents,  ante,  1 :376. 

5  Annam.  Duy  Tan  recognized  by  governor-general,  M.  Beau,  in 
name  of  France  as  king  of  Annam.  For  description  of  cere- 
monies, R.  dipL,  October  20 ;  Min.  dipL,  October  6.  See  July  29, 
1907. 

1  International  Congress  on  Dermatology.  Sixth  meeting  at 
New  York.  Adjourned  September  14.  Proceedings  in  El 
Ouatemalteco  (Guatemala),  December  2  to  6. 

1  Japan — Russia.  Treaty  of  commerce  and  navigation,  and  fisheries 
convention  ratified.  Receuil  de  documents  diplomatiques  con- 
cernant  les  negociations  en  vue  de  la  conclusion  d'une  convention 
de  peche  entre  la  Russie  et  le  Japon,  Aout  1906'Juillet  1907. 
St.  Petersburg,  1907. 

7  Canada.  Attack  on  Japanese  in  Vancouver.  Mem.  dipL,  45:580; 
Stead:  Racial  prejudice  against  Japan,  Fortnightly  R,,  82:637; 
Canada  and  Japan,  North  China  Herald,  85:573;  The  riots  in 
Vancouver,  North  China  Herald,  85 :604 ;  The  Asiatic  question  in 
British  Columbia,  Times,  September  21 ;  Aubert:  Les  Japonaise,  le 
Canada  et  VAmerique  du  Sud,  La  R.  de  Paris,  1907,  6:195; 
Canada  and  Japanese  immigrants,  Times,  September  23,  Oc- 
tober 24.  Respecting  Japanese  immigration  into  the  United 
States,  see  March  H,  1907.     Additional  references:    Lewis:    Can 
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the  United  States  by  treaty  confer  on  Japanese  residents  in  Cali- 
fornia the  right  to  attend  the  piAlic  schools,  American  Law 
Register,  55 :73 ;  Japanese  immigration — an  exposition  of  its  real 
status,  Seattle,  1907;  Viallate:  Americains,  Japonais  et  Cali- 
fomiens,  R.  bletie,  April  16,  1907;  Tardieu:  Le  Japan  ei  les 
EtatS'Unis,  R,  des  deux  mondes,  43:326;  Japan  and  Canada, 
Spectator,  January  25,  1908. 

7  Great  Britain.    Royal  commission  issued  to  five  commissioners 

^^  to  enquire  into  the  relations  now  existing  for  financial  and 
administrative  purposes  between  the  Supreme  Government  and 
the  various  Provincial  Governments  in  India,  and  between  the 
Provincial  Governments  and  the  authorities  subordinate  to  them, 
and  to  report  whether,  by  measures  of  decentralization  or  other- 
wise, those  relations  can  be  simplified  and  improved,  and  the 
system  of  Government  better  adapted  both  to  meet  the  require- 
ments and  promote  the  welfare  of  the  different  provinces,  and, 
without  impairing  its  strength  and  unity,  to  bring  the  executive 
power  into  closer  touch  with  local  conditions.'*  London  Chi., 
September  10;  Cd,,  3710;  Pirion:  Ulnde  contemporaine  et  le 
mouvement  national,  Paris;  Zumbro:  India — A  nation  in  the 
making,  R.  of  R,,  36:432;  Times,  September  13,  October  22; 
Shrine:  India's  Awakening,  No,  Am,  R.,  185:711;  The  Riots  in 
Calcutta,  Spectator,  October  14;  Signs  of  the  times  in  India, 
Edinburgh  R„  206:265;  Imp,  and  Asiatic  Quart,  R,,  24:428; 
National  R.,  50:493;  Ameer  Ali:  Some  racial  characteristics  of 
northern  India  and  Bengal,  Nineteenth  Century,  62 :699 ;  Ilbert: 
The  government  of  India  (2d  edition.  Clarendon  Press,  1907)  ; 
Fuller:  The  claims  of  sentiment  upon  Indian  policy.  Nineteenth 
Century,  62:987;  The  strong  hand  in  India,  North  China 
Herald,  85:330;  Karkuria:  Thoughts  on  the  present  unrest  in 
India,  Calcutta  R.,  124 :463 ;  Future  problems  in  Bengal,  Time^, 
September  24. 

8  Third  International  Petroleum  Congress,  at  Bucharest.    Next 

congress  at  Lemberg  in  1910.     R,  dipL,  September  22. 
8    Fourteenth  International  Congress  op  Free  Thinkers  opened 
at  Prague.     Proceedings,  Mem.  diph,  September  15.     Next  Con- 
gress at  Brussels,  1911.     Organized  at  Brussels  in  1880. 
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9  International  League  of  Peace.  Sixteenth  congresB  opened  at 
Munich.  Times,  September  12;  Mem.  dipL,  September  15.  Ad- 
journed September  14.  Next  Congress  at  Stockholm  in  1909. 
Proceedings  and  resolutions  in  Advocate  of  Peace,  October. 

9  Great  Britain.  Proclamation  ordaining  that  on  and  after  Sep- 
,tember  26,  1907,  the  title  of  the  Colony  of  New  Zealand  be  the 
Dominion  of  New  Zealand.    London  Oa.,  September  10,  1907. 

12  Second  International  Congress  on  Gouttes  de  Lait,  opened  at 

Brussels;  first  Congress  in  Paris,  1905.  Mem.  dipt.,  September 
15. 

13  International  Federation  of  Aeronauts.     Conference  opened 

at  Brussels.  Next  Conference  at  London,  1908.  Times,  Sep- 
tember 14.     Organized  at  Berlin,  October  15,  1906. 

16  Bolivia — Brazil.  Brazilian  decree  approving  protocol  signed  at 
Rio  de  Janeiro  containing  instructions  concerning  the  reconnais- 
sance of  the  river  Verde  and  its  headwaters.  February  5,  1907, 
there  were  signed  at  Rio  de  Janeiro  protocols  for  verification  of 
the  Rio  Verde  and  respecting  arbitral  tribunal  provided  by  the 
treaty  signed  at  Petropolis,  November  17,  1903  (For.  reh,  1904), 
to  adjudicate  claims  arising  from  administrative  acts  and  events 
in  the  territories  exchanged,  tribunal  to  begin  work  within  one 
year  of  date  of  protocol.     Mem. . .  .rel.  ext.,  1907  (La  Paz). 

16  Brazil.  Decree  approving  universal  postal  convention  signed  at 
Rome,  May  26,  1906. 

16  International  Miners'  Congress,  at  Salzburg.    The  next  con- 

gress will  meet  at  Paris  in  1908.     Times,  September  17-21. 

17  Third  International  Dairy  Congress  opens  at  Scheveningen. 

The  secwid  congress  was  held  at  Paris,  1905.     Cd.,  3689. 

17  Costa  Rica — Guatemala — Honduras — Nicaragua — Salvador. 
Protocol  signed  at  Washington,  arranging  for  a  conference  for  the 
purpose  of  agreeing  upon  a  general  treaty  of  arbitration  and 
friendship.  Text :  Boletin  oficial  de  la  secretaria  de  las  relaciones 
exteriores  (Mexico),  October,  1907,  and  B.  A.  R.,  October  and 
December.     See  November  H,  1907. 

17  Belgium — Great  Britain.  Convention  signed  at  London;  ratifi- 
cations exchanged  at  London,  October  5,  1907;  in  force  October 
15,  1907.  Postal  money  orders.  Monit.,  October  11;  Treaty 
ser.,  1907,  No.  36 ;  B.  Usuel,  September  17. 
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18  Aboentine  Republic — Italy.  General  treaty  of  arbitration  signed 
at  The  Hague.  Times,  September  19.  The  parties  will  submit 
to  arbitration  all  disputes  that  cannot  be  settled  by  diplomatic 
means,  except  those  touching  constitutional  arrangements  in 
force  in  differences  for  settlement  of  which  the  judiciary  is  com- 
petent. The  right  to  submit  a  dispute  to  arbitration  arises  only 
after  the  national  jurisdiction  shall  have  pronounced  definitely 
on  the  subject.  Shall  be  submitted:  differences  concerning  the 
interpretation  or  application  of  conventions,  or  of  a  principle  of 
international  law.  Whether  a  dispute  is  such  a  difference  will  be 
submitted  to  arbitration.  Disputes  regarding  the  nationality  of 
an  individual  are  expressly  withdrawn.  In  each  case  a  special 
compromis  will  be  signed  determining  the  constitution  and  pro- 
cedure of  the  tribunal  and  the  object  of  the  suit;  otherwise  the 
arrangements  established  by  The  Hague  convention  of  1899  shall 
rule. 

18  France — Liberia.    Arrangement   signed   at   Paris,   to   fix    defi- 

nitively the  limits  of  French  West  Africa.  Provisional  sketch  o 
new  boundary  in  Oeographical  J,,  31 :105.  The  Franco-Liberia 
Delimitation  Commission  begins  work  this  dry  season. 

19  Belgium — Netherlands.     Postal  convention  signed  at  The  Hague.— 

Ratifications  exchanged  at  The  Hague  September  27,  1907.- 
Monit.,  September  29,  1907.  Supersedes  convention  signed  June^ 
23,  1892,  and  the  supplementary  convention  signed  November  25 
1898.  B.  Usuel,  September  19;  Staatsb,,  1907,  No.  259.  Takese 
effect  October  1,  1907. 
19  Canada — France.  Treaty  of  commerce  signed  at  Paris;  super — 
seding  treaty  signed  February  6,  1893.  Times,  September  20;^ 
(?.  diph,  24:470;  text,  Crf.,  3823.  In  force  for  ten  years  from 
exchange  of  ratifications  and  until  one  year  from  denouncement..»d 
Applies  to  "  France,  Algeria,  the  French  colonies  and  possessions,^^ 
and  the  territories  of  the  protectorate  of  Indo-China,''  and  may^ 
subsequently,  by  agreement,  be  extended  to  Tunis.  Natural  and& 
manufactured  products  of  Canadian  origin  (schedule  A)  shaUTX. 
enjoy  French  minimum  tariffs  and  the  lowest  customs  rates  appli- 
cable now  or  in  future  to  like  products  of  other  countrii 
Schedule  B  of  articles  of  French  and  French  colonial  produce  ar 
allowed  the  Canadian  intermediate  tariff  and  the  lowest  duti' 
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applicable,  now  or  hereafter,  to  like  products  of  other  foreign 
countries.  Schedule  C  sets  forth  a  special  tariff  for  certain 
French  products,  among  which  are  wines,  champagnes,  books, 
medicinal  preparations,  embroideries  and  silk  manufactures.  The 
enjoyment  of  these  advantages  is  conditional  upon  the  direct 
conveyance  of  the  goods  without  transshipment  from  French  to 
Canadian  ports  and  vice  versa.  Certificates  of  origin  may  be 
demanded.  Most  favored  nation  treatment  in  everything  relating 
to  pursuit  of  trade  and  industry.  Neither  party  shall  impose 
upon  the  products  of  the  other  a  higher  excise  or  internal  duty 
than  is  charged  upon  native  products.  Also  similar  treatment 
in  the  protection  of  patents,  trademarks,  etc.  Times,  Nctvember 
29,  December  2 ;  Q,  dipl,  24 :856. 

20  China.  Decree  of  Empress  Dowager  acknowledging  that  a  consti- 
tution is  necessary,  and  declaring  that  as  the  two  houses  of 
parliament  cannot  at  once  be  inaugurated,  it  will  be  necessary 
first  to  establish  an  Assembly  of  Ministers  to  confer  on  State 
matters  and  to  prepare  the  foundations  of  constitutional  govern- 
ment. Prince  P'u  Lun  and  the  Grand  Secretary  Sun  Chia-nai 
are  appointed  to  preside  over  the  said  Assembly  and  they  are 
commanded  to  confer  with  the  Grand  Council  on  details  and 
modes  of  procedure.  Having  settled  upon  these,  details  are  to  be 
presented  to  the  Throne  for  imperial  sanction.  North  China 
Herald,  85 :734. 

?0  Austria — United  States.  Proclamation  of  the  President  of  the 
United  States  that  the  first  of  the  conditions  specified  in  section 
13  of  the  act  of  March  3,  1891  (Stat,  at  L„  26:1106),  is  fulfilled 
in  respect  to  the  subjects  of  Austria.  The  said  copyright  act  there- 
fore applies  to  subjects  of  Austria.  The  condition  referred  to  is 
that  a  foreign  state  shall  permit  citizens  of  the  United  States  the 
benefit  of  copyright  on  substantially  the  same  basis  as  its  own 
citizens.  Stat,  at  L.,  vol.  35.  February  26,  1907,  Austria  passed 
a  law  extending  to  the  works  of  foreign  authors  in  the  absence  of 
treaties,  under  condition  of  reciprocity,  the  provisions  of  the  law 
of  December  2Q,  1895.  Dr.  d'auteur,  Februar}%  March,  April, 
and  June,  1907.  Order  of  Austrian  minister  of  justice,  dated 
December  9,  1907,  took  effect  December  14,  1907.  See  Dr. 
d'auteur,  January,  1908,  on  legal  effect  of  the  difference  in 
dates  of  the  two  proclamations. 
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21  Inteknational  Earthquake  Conference  at  The  Hague.  Ad- 
journed September  25.  The  first  conference  held  since  the  com- 
plete organization  of  the  International  Seismological  Association. 
The  first  conference  of  this  kind,  held  at  Strasburg  in  1901,  led 
to  the  decision  to  work  for  the  establishment  of  an  association  of 
states  to  be  oflBcially  represented  at  future  conferences.  A  first 
meeting  of  such  official  representatives  was  held  at  Strasburg  in 
1903,  and  led  to  the  organization  of  the  association  on  definite 
lines  by  the  acceptance  of  a  series  of  regulations,  a  full  reprint 
of  which  is  in  Petermanns  Miiteilungen  for  1903,  p.  201.  The 
central  bureau  has  since  been  inaugurated  at  Strasburg. 
Geographical  J,,  28 :81. 

21  Belgium — Luxemburg.    Act  signed  at  Luxemburg  additional  to 

the  postal  convention  signed  March  6,  1879.  Monit,,  September 
29;  B.  Usuel,  September  21. 

22  Eleventh  International  Press  Congress  opened  at  Bordeaux. 

Adjourned  September  24.     Proceedings,  Mem.  dipL,  September 

29.     Next  Congress  at  London,  1909. 

23  Denmark — Norway — Sweden.    Convention  of  delegates  at  Copen- 

hagen, ten  from  each  of  the  interparliamentary  groups  of  the 
three  Scandinavian  parliaments.  Purpose,  to  effect  a  Scandi- 
navian interparliamentary  union.    Mem.  dipL,  October  6. 

23  Fourteenth  International  Congress  of  Hygiene  and  Demog- 
raphy opened  at  Berlin.  Mem.  dipL,  45:611.  Adjourned  Sep- 
tember 29.  Times,  September  24.  Report  of  Cuban  delegate  is 
an  appendix  to  B.  oficial  del  departemento  de  estado,  December. 

23  Great  Britain — Russia.  Ratifications  exchanged  at  St.  Peters- 
burg of  treaty  signed  at  St.  Petersburg,  August  31,  1907,  respect- 
ing Persia,  Afghanistan  and  Thibet.  See  August  31,  1907. 
Vambery:  The  Anglo-Russian  Convention,  Nineteenth  Century, 
62:895;  Fraser:  The  position  in  the  Persian  Gulf,  National  R., 
50:624;  de  Noirmont:  La  convention  anglo-russe,  Q.  dipt., 
24:596;  Rouire:  La  fin  d'tine  rivalte  secttlaire — La  demiere  con- 
veniion  anglo-russe,  R.  des  deux  mondes,  48:107;  Yate:  The 
Anglo-Russian  convention,  Imp.  Asiatic  Quart.  R.,  25:1;  Views 
on  the  Anglo-Riissian  agreement.  Fortnightly  R.,  82:725;  Spec- 
talor.  October  26;  The  Anglo-Russian  convention.  North  Chinu 
Herald,  85 :329,  355 ;  text,  Cd.,  3760 ;  R.  di  dr.  int.,  2 :401 ;  Syhes: 
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Atravers  la  Perse  orientale,  Paris,  1907;  Nuova  Antologia,  Oc- 
tober 16,  p.  709;  The  confusion  in  Persia,  Spectator,  December 
28;  Browne:  The  Persian  view  of  the  Anglo-Russian  agreement, 
Albany  R.,  2:287;  Times,  September  24,  26,  26,  28;  Chirol:  The 
middle  Eastern  question,  London,  1903;  Whigham:  The  Persian 
problem,  London,  1903;  L,  de  St,  Victor  de  St,  Blancard: 
L'accord  anglo-russe  du  31  aout  1907,  Am,  Sc.  Pol.,  23:36.  For 
Persia's  note  of  November  2  to  British  legation  respecting  this 
treaty,  see  Times,  November  25. 

24  Prance — Salvador.     French     decree     promulgating     convention 

signed  August  24,  1903,  at  San  Salvador  respecting  reciprocal 
protection  of  industrial  property.  Ratifications  exchanged  at  San 
Salvador,  June  8,  1907.     Text,  J,  0.,  October  1,  1907. 

25  International  Maritime  Conference  opened  at  Venice.     Ad- 

journed September  28.    Times,  October  5. 

25  Netherlands — Peru.     Convention    signed    at    Lima,    admitting 

Peruvian  consuls  in  Dutch  colonies.  This  is  a  right  which 
Netherlands  recognizes  only  by  special  treaties. 

26  Korea.     Imperial  rescript  charging  Koreans  to  disarm  and  return 

•  

home.  North  China  Herald,  85:32.  The  Korean  mutiny  — 
Japanese  official  report.  North  China  Herald,  84 :388. 
28  Baden.  Death  of  Grand-duke  Friedrich  I  at  Mainau.  Born  Sep- 
tember 9,  1826 ;  second  son  of  Grand-duke  Leopold  and  of  Grand- 
duchess  Sophie,  Princess  of  Sweden;  regent  April  24,  1852;  took 
title  of  Grand-duke  September  5,  1856;  married  September  20, 
1856,  Grand-duchess  Luise,  daughter  of  Wilhelm  I,  Emperor  of 
Germany.  Succeeded  by  his  son  as  Friedrich  II;  bom  July  9, 
1857;  married  September  20,  1885,  Hilda,  daughter  of  the  Grand- 
duke  of  Luxemburg,  Duke  of  Nassau.  The  ruler  of  Baden  took 
the  title  of  Elector  in  1803,  and  of  Grand-duke  in  1806.  Baden 
was  a  member  of  the  Confederation  of  the  Rhine,  and,  from  1815 
to  1866,  of  the  German  Confederation.  Times,  September  30, 
1907. 

28  Chile — Colombia.  Protocal  signed  at  BogotA  modifying  conven- 
tion signed  at  Bogota  October  17,  1902,  respecting  form  of  pay- 
ment of  value  of  steamer  Lantaro.  Colombia  pays  £20,000 
instead  of  £37,000.     B,  del  ministerio  de  rel,  ext,  (Bogotd),  1:44. 

30  China.  Two  decrees  respecting  constitutional  government.  North 
China  Herald,  85 :24. 
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1     China.     Decree  for  the  protection  of  missionaries.     Enunciated 
equal  rights  of  all  men  and  introduces  principle  of  general  tolera- 
tion.   North  China  Herald,  86:24;  Missionaries  and  the  imperial 
decree,  id.,  85 :49. 

1  Bolivia — Chile.  Chile's  denouncement  of  postal  agreement  of 
July  12,  1897,  takes  effect.     Mem rel.  ext..  La  Paz,  1907. 

1  Universal  Postal  Convention  signed  at  Rome  May  26,  1906, 
q.  v.,  takes  effect.  Oa.  de  Madrid,  November  10  and  11;  J.  0., 
October  3;  Lagemans:  Recueil  des  traites,  16:92;  Staatsh.,  1907, 
No.  239;  Diario  oficial  (Salvador),  October  24,  25;  Cd.,  3556, 
3558;  B.  de  statistique  et  de  legislation  comparee,  31:546. 
The  Chinese  imperial  postoflBce  has  published  a  tariff  of  postage, 
which  came  into  force  October  1,  1907,  and  which  provides  for 
the  relations  with  the  countries  of  the  postal  union  the  reduced 
rates  fixed  by  the  Rome  convention.  In  the  relations  with  Japan, 
Hongkong,  Macao  and  Tsingtau  rather  lower  rates  have  as  a  rule 
been  fixed.     L' union  postale,  33 :15. 

1  Turkey.  Communication  of  Austria-Hungary  and  Russia  to  Bul- 
garia, Greece  and  Servia  concerning  affairs  of  Macedonia.  For 
text  Ann.  dipl.  et  cons.,  6:103,  and  Q.  dipl.,  24:546.  Text  of 
Greek  reply  Ann.  dipl.  et  cons.,  6:130;  Macedonia,  The  Nation, 
85:557;  Times,  October  1,  2,  3;  Henry:  Macedoine  et  Balkan, 
Q.  dipl.,  24:809;  Ann.  dipl.  et  cons.,  6:148;  Arch,  dipl.,  104:118; 
Mem.  dipl.,  October  27,  November  10 ;  Focief:  La  justice  turque 
et  les  reformes  en  Macedoine,  Paris,  1907;  Kasasis:  Orecs  et  Bui- 
gares  aux  dix-neuvieme  et  vingtieme  siecles,  Paris,  1907;  R.  dipl.^ 
December  15. 

5  Ecuador.  Opening  session  at  Quito  of  arbitration  tribunal  that  is 
to  settle  differences  between  Government  of  Ecuador  and  the 
Guayaquil  and  Quito  Railway.    B.  A.  R.,  November. 

5  Great  Britain — Sweden.  Agreement  by  exchange  of  notes  at 
London  respecting  the  estates  of  deceased  seamen.  Treaty  ser., 
1907,  No.  37. 

7  Persia.  Shah  approves  at  Teheran  fundamental  principles  elabo- 
rated by  parliament,  additional  to  constitution-  granted  by 
Muzaffer-ed-din.  Text,  Mem.  diph,  November  17,  24,  and  De- 
cember 1. 

7  International  Cotton  Trade  Convention  opened  at  Atlanta,  Ga. 
Adjourned  October  9.    With  exception  of  China,  Japan  and  India, 
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every  cotton  manufacturing  country  was  represented  by  delega- 
tions  of  spinners.  For  recommendations  adopted  by  the  Con- 
vention, see  Times,  October  25. 

7  China — Russia.  Convention  restoring  to  China  all  her  former 
rights  to  telegraph  lines  in  Russian  Manchuria.  R,  of  R., 
November. 

*  Austria — Hungary.  Customs  and  commercial  treaty  signed  at 
Budapest,  with  appendices — a  veterinary  convention,  a  railway 
and  tariflE  agreement,  and  excise  arrangements.  Hungary  con- 
sents to  raise  her  share  of  the  sum  jointly  contributed  to  the 
expenses  of  the  common  ministries  of  war,  finance  and  foreign 
eflfairs,  from  34.4  to  36  per  cent,  in  consideration  for  being 
formally  represented  in  all  future  commercial  treaties  with  for- 
eign states.  Austria  is  to  take  steps  for  the  liquidation  or  separa- 
tion of  the  Joint  State  Bank,  unless  Hungary  expresses  a  desire 
for  its  maintenance  within  the  next  six  months.  The  protection 
of  the  rights  in  industrial  property  under  the  compromis  is  dis- 
cussed in  Dr.  d'auteur,  November.  A  court  of  arbitration  for 
settlement  of  differences  between  the  two  States  is  to  be  created; 
Austria  selecting  four  Hungarian,  and  Hungary  four  Austrian, 
judges,  the  presidency  being  decided  by  lot.  Each  government  will 
be  represented  before  the  court  by  its  own  delegates.  Louis-Jaray: 
La  question  d'Autriche-Hongrie,  Q,  dipL,  23 :465 ;  Times,  October 
8,  9,  10,  18;  //  dissidio  austro-ungerico  in  Oray:  Questioni  diplo- 
matiche  e  sociali  delVanno  1905,  Torino,  1906;  Apponyi:  The 
juridical  nature  of  the  relation  between  Austria  and  Hungary,  Con- 
gress of  arts  and  science, . .  .St.  Louis,  190i,  1906,  7:529;  Spec- 
tator, 99 :51,  473.  Takes  effect  January  1,  1908,  and  endures  until 
December  31,  1917. 
3.0  Argentine  Republic.  Decree  approving  postal  convention  and 
annexed  protocols  signed  at  Rome,  May  26,  1906.  B.  A.  R., 
December. 
11  Nicaragua.  Accession  to  the  declarations  signed  at  The  Hague, 
July  29,  1899,  respecting  (1)  expanding  bullets,  (2)  asph^-xiating 
gases.  Treaty  ser.,  1907,  No.  40.  For  table  of  prior  accessions 
see  June  15, 1907,  vol.  I,  p.  1003. 

11  Spain.  Deposit  at  Berne  of  ratification  of  Geneva  convention 
signed  July  6,  1906. 
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l^  France — Servia.  Ratifications  exchanged  at  Belgrade  of  treaty 
of  commerce  and  navigation  signed  at  Belgrade  January  5,  1907, 
(/.  r.  J.  0.,  July  14,  November  10.  French  decree  promulgating, 
November  7,  1907. 

15  International  Conference  of  Maritime  Employers'  Federa- 

tions opened  at  London.     Times,  October  17. 

16  Belgium — Germany.    Treaty  signed  respecting  literary  and  artistic 

property.     Identical  with  Franco-German  treaty  signed  April  8, 
1907,  q,  i\ 

16  Italy — Mexico.  Treaty  of  general  arbitration  signed  at  The 
Hague.  Term,  ten  years  from  exchange  of  ratifications.  For 
commentary  by  G.  Fusinato  on  recent  treaties  of  general  arbitra- 
tion concluded  by  Italy,  see  R.  di  dr.  int.,  vol.  II,  No.  6. 

16  Philippine  Isi^vnds.  First  Philippine  Assembly  inaugurated. 
Charlton:  The  Philippine  assembly  in  Proceedings  of  the  26th 
annual  meeting  of  the  Lake  Mohonk  Conference  of  friends  of  the 
Indian  and  other  dependent  peoples,  1907,  p.  77;  and  other 
addresses  on  American  relations  with  the  Philippine  Islands  in 
the  same  volume  and  reports  of  previous  meetings ;  Times,  October 
17;  Doherttj:  The  Philippines  Assembly,  Independent,  64:357; 
Special  report  of  Wm.  II.  Taft,  Secretary  of  War,  to  the  President 
on  the  Philippines,  Washington,  1908;  Munro:  The  introduction 
of  representative  government  in  the  Philippine  Islands,  Zeitschrifi 
fiir  Volkerrecht  und  Bundesstaatsrecht ,  vol.  2,  No.  2. 

18  Second  International  Peace  Conference  adjourned.  See 
June  15, 1907.  Documents,  post;  Westlake:  The  Hague  Confer- 
ence, Quarterly  R.,  208:225;  Charteris:  The  second  peace  con- 
ference, Juridical  R..  19:223;  Hague  conference  of  the  future. 
Spectator,  October  20;  Cd.,  3857;  Davis:  The  second  Hague  con- 
ference. Independent,  63:1094;  d'Estournelles  de  Constant:  The 
results  of  the  Second  Hague  Conference,  id.,  November  21 ; 
L'emonon:  La  seconde  conference  de  la  paix,  Q.  dipl.,  24:596; 
Hazeltine:  The  second  peace  conference,  N.  A.  R.,  186:576; 
Hill:  Second  peace  conference  at  The  Hague,  Am.  J.  of  int, 
law,  1:671;  Ernst:  La  deuxieme  conference  de  la  paix.  La  R. 
Oenerale,  43:G36;  The  second  Hague  conference,  Edinburgh  R., 
207:224;  Elliott:  The  second  Hague  conference,  South  Atlantic 
Quarterly,  7:42;  Stead:  Impressions  from  The  Hague,  Content- 
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porary  R,,  92:721;  Barclay:    Problems  of  international  prac- 
tice and  diplomacy,  London,  1907;  Stead:  Notes  from  The  Hague, 
R.  of  Reviews  (London),  36:463;  Stead:  Brazil  at  The  Hague, 
B.  of  Reviews  (London),  November,  1907;  Lemonon:  La  seconde 
conference  de  la  paix,  R.  politique  et  parlementaire,  55:320; 
von  Schleinitz:  Der  seehandel,  das  Seekriegsrecht  und  die  Haager 
Friedensk'onferenz,  Deutsche  R.,  32:129;  Hill:   The  net  result  at 
The  Hague,  R,  of  R.,  36:727;  Reinsch:  Failures  and  successes  at 
the  Second  Hague  conference.  Am.  pol.  sci,  R,,  2:204;  R.  di  dr. 
int.,  2 :408 ;  text  of  final  act,  dated  October  16,  and  conventions 
in  R.  de  dr.  int.  et  de  legislation  comparee,  9:599,  Cd.,  3857, 
Document,  post,  and  R.  di  dr.  int.,  vol.  2,  No.  6 ;  Tithes,  October 
24.     For  the  results  of  the  conference  so  far  as  the  international 
law  of  war  is  concerned,  see  Westlake :  International  law.  Part  2, 
pp.  267-331. 
Trance — Haiti.     Ratifications  exchanged  at  Paris  of  commercial 
convention  signed  at  Port  au  Prince  January  30,  1907.    French 
decree  promulgating,  October  30,  1907.     J.   0.,  November  1; 
Le  Moniteur  (Port  au  Prince),  February  20;  B.  A.  R.,  May; 
Ann.  dipL,  6:100;  B.  int.  des  douanes,  No.  108,  supplement  4; 
J.  0.,  March  31,  July  31,  August  3.     Reciprocal  tariflF  concessions. 
France — Great  Britain.     Agreement  signed  at  Paris  to  facilitate 
accomplishment  of  formalities  provided  by  article  6  of  the  con- 
vention of  commerce  and  navigation  signed  February  28,  1882, 
respecting  patterns  or  samples  liable  to  duty.    Decree  of  France 
promulgating,  December  27.    J.  0.,  December  28;  Treaty  set., 
1907,  No.  45. 
France — Great   Britain.     Ratifications   exchanged   at   Paris   of 
agreement  signed  at  Paris  June  30,  1906,  supplementary  to  money 
order  convention  of  September  21,  1887.     Treaty  ser.,  1907,  No. 
41;  J.  0.,  November  27,   1907;   French  decree  promulgating, 
November  2,  1907. 
Prance — Great  Britain.     Ratifications   exchanged   at   Paris   of 
convention  signed  at  Paris  June  30,  1906,  for  exchange  of  money 
orders  between  the  United  Kingdom  and  various  French  colonies. 
Treaty  ser.,  1907,  No.  42;  J.  0.,  November  27,  1907;  French 
decree  promulgating,  November  2,  1907. 
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24    International  Conference  for  Suppression  of  White  Slayi 

Traffic  opened  at  Brussels. 
28    Colombia^  by  note  of  this  date,  announced  to  Switzerland  her 

adhesion  to  the  Geneva  convention  of  July  6,  1906. 

November,  1907. 

1  Belgium — Germany.    Arrangement  to  prevent  spread  of  conta« 

gious  diseases  takes  effect.  Supersedes  arrangement  effected  by 
exchange  of  notes  June  7  and  19,  1889.  B.  Usuel,  September  11; 
Monit.,  September  11. 

2  France — Great     Britain — Norway.    Declaration     signed     at 

Christiania  concerning  abrogation  as  regards  Norway  of  the 
treaty  between  France,  Great  Britain  and  Norway  and  Sweden, 
November  21,  1855  (State  Papers,  45:33),  under  which  the  in- 
tegrity of  Norway  and  Sweden  as  against  Russia  was  guaranteed 
by  France  and  Great  Britain.    Q.  dipL,  24 :694. 

2  Francf — Germany — Great  Britain — Norway — Russia.  Treaty 
signed  at  Christiania  concerning  the  integrity  of  Norway.  The 
integrity  of  Norway,  North  China  Herald,  85 :365 ;  Mem.  dipL, 
November  24.  "  If  the  integrity  of  Norway  is  threatened,  the 
contracting  powers  engage,  after  communication  received  from 
Norway  on  the  subject,  to  lend  their  support  to  Norway  to  safe- 
guard its  integrity  by  the  means  that  shall  be  judged  most  appro- 
priate." Term,  ten  years  and  until  denouncement.  Europe's 
guarantee  of  Norway's  neutrality,  R.  of  Reviews,  January,  1908. 

2  Great  Britain.  Order  in  council  providing  for  the  exercise  of 
British  jurisdiction  in  the  New  Hebrides  in  accordance  with  the 
terms  of  the  convention  signed  at  London,  October  20,  1906,  as 
amended  by  notes  exchanged  at  London,  August  29,  1907.  Lon- 
don  Ga.,  November  15. 

2  Great  Britain — Roumania.  British  order  in  council  under  sub- 
section (1)  of  section  234  of  the  Merchant  Shipping  Act,  1894, 
declaring  that  deserters  from  Roumanian  merchant  ships  shall  be 
liable  to  be  appreliended  and  conveyed  on  board  their  respective 
ships.     London  Ga.,  November  5. 

2  Sweden.  Adhesion  to  international  convention  of  October  14, 
1890,  respecting  railway  freight  transportation.  J.  0.,  November 
22,  1907. 
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3  International.  Closure  at  Brussels  of  proems- verbal  of  deposit 
of  ratifications  of  the  convention  signed  at  Brussels  November  3, 
1906,  revising  the  duties  imposed  by  the  Brussels  convention  of 
June  8,  1899,  on  spirituous  liquors  imported  into  certain  regions 
of  Africa.  J.  0,,  November  3,  10,  and  13,  1907 ;  Ga.  de  Madrid, 
May  1;  Staatsh.,  1907,  No.  279;  Cd.,  3264;  0.  B.  Parliamentary 
debates,  170 :52 ;  Treaty  ser.,  1907,  No.  46 ;  B.  de  statistique  et  de 
legislation  comparee,  23:437.  Ratifications  deposited:  Great 
Britain,  February  9,  1907;  Spain,  April  4,  1907;  Kongo,  April  6, 
1907;  Sweden*  June  7,  1907;  Russia,  June  11,  1907;  Belgium, 
June  19,  1907;  Italy,  July  11,  1907;  Germany,  October  16,  1907; 
Portugal,  October  30,  1907;  Netherlands,  November  2,  1907; 
France,  November  3,  1907.  The  convention  enters  into  effect 
December  2,  1907.     See  May  11,  1907. 

4  Beloium — Holland.  Joint  committee  in  session  at  Brussels  to 
seek  means  of  establishing  closer  relations  between  the  two 
countries.  The  delegates  were  divided  into  six  subcommittees 
on  (1)  unification  of  postal  rates,  means  of  transportation, 
customs  regulations,  etc.;  (2)  labor  legislation,  execution  of  for- 
eign judgments;  (3)  intermediate  and  higher  education,  corre- 
spondence of  diplomas;  (4)  maritime  question;  (5)  middle 
classes;  (6)  agriculture.  Sauve:  Le  rapproachement  hollando- 
belge,  Q,  dipL,  24 :661 ;  Mem,  dipL,  November  10. 

<  Honduras — Nicaragua — Salvador.  Act  signed  at  Amapala  by 
presidents  of  the  three  republics.  Stipulates  that  a  Central 
American  peace  congress  he  held  at  Amapala  after  the  Washington 
conference  (see  November  H) ;  invites  Guatemala  and  Costa  Rica 
to  adhere;  declares  in  force  all  treaties  which  uphold  their  inter- 
national friendship  and  harmony.  Diario  de  Centro- America 
(Guatemala),  November  14;  Manifiesto, . .  ,presidente  provisional 
de  Honduras  ante  la  asamblea  nacional  constituyente  1908, 
Tegucigalpa. 

6  Brazil — Uruguay.  Brazilian  decree  approving  protocol  signed  at 
Bio  de  Janeiro,  December  12,  1906,  modifying  article  4  of  agree- 
ment of  February  14,  1879.  Letters  rogatory.  B,  A.  R,,  Janu- 
ary, 1908;  Mensagem. , .  ,pelo  presidente  (Rio  de  Janeiro,  1907). 

8  Brazil.  Congress  approved  international  radiotelegraphic  conven- 
tion signed  at  Berlin,  November  3,  1906.    B,  A,  R.,  January. 
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9  Germany — Italy.  Treaty  signed  respecting  literary  and  artistie 
property.  This  treaty,  like  that  between  Belgium  and  Qennany 
of  October  19,  is  in  pursuance  of  the  resolution  of  the  Paris  con- 
ference of  1896  in  favor  of  simplification  of  particular  literaiy 
arrangements  between  union  states;  Germany,  Belgium  and  Italj 
being  members  of  the  international  union  for  the  protection  of 
literary  and  artistic  property.     Dr,  d'auteur,  January,  1908. 

12  Guatemala.  Executive  order.  Prohibiting  entry  of  Chinese  evei 
though  possessed  of  Guatemalan  passports.  .Due  to  abuse  of  pass- 
ports.   El  Ottatemalteco,  November  13. 

14  Russia.  Third  Duma  opened  at  St.  Petersburg.  Times,  November 
14,  15;  Mem.  dipL,  November  17;  R.  of  R.,  37:91. 

14  Costa     Rica — Guatemala — Honduras — Nicaragua — Salyadob. 

Opening  of  peace  conference  in  Washington.    Adjourned  Decem- 
ber 20.     Eight  treaties  signed  on  the  latter  date  providing  for 
(1)  general  peace  and  amity,  (2)  additional  articles  to  same,  (3) 
the  creation  of  a  Central  American  court  of  justice,  (4)  uniform 
extradition  laws,  (5)  annual  conferences  for  uniformity  in  mone- 
tary systems,  tariffs,  weights  and  measures,  (6)  the  establishment 
of  better  means  of  communication  and  transportation,   (7)  the 
establishment  of  a  pedagogic  institute  in  Costa  Rica,   (8)   the 
establishment  of  a  Central  American  Bureau  similar  in  its  func- 
tions to  the  Bureau  of  American  Republics.     Proceedings  and 
treaties  in  B.  A.  R.,  December.     B.  oficial  de  la  secretaria  d€ 
relaciones  exteriores  (Mexico),  October,  1907. 

15  France — Great  Britain.     Arrangement  signed  at  London  to  pre- 

vent as  far  as  possible  evasion  of  duties  on  successions.  Rati- 
fications exchanged  at  London,  December  9,  1907.  J.  0.,  Decem- 
ber 14;  Times,  December  14.  French  decree  of  ratification, 
December  13,  1907.  Text  in  B,  de  statistique,  31:585;  also  in 
R,  de  dr.  int.  prive,  3:976;  study  on  same  by  Wahl,  id.,  1908, 
No.  1. 

16  Prussia — Sweden.    Convention  signed  at  Berlin  for  establishment 

of  ferry  service  for  transfer  of  trains  between  Sassnitz  and  Trelle- 
borg.     Mem.  dipL,  November  24. 
16     Belgtum.     Invitation  to  foreign  powers  to  participate  in  Brussels 
Exposition  in  1910. 
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Belgium — Germany.  Promulgation  at  Berlin  of  convention  signed 
at  Berlin  August  13,  1903,  for  bettering  railway  communication 
bet\*'een  Prussia  and  Belgium.  Preuszische  Oesetzsammlung, 
1907,  No.  43 ;  Reichs-G,,  1907,  No.  47. 

Mexico.  Ratification  by  president  of  international  convention 
signed  at  Rio  de  Janeiro,  August  13,  1906,  extending  until 
December  31,  1912,  the  treaty  on  pecuniary  claims  signed  at 
Mexico  January  30,  1902.  B.  A,  R.,  December.  Approved  by 
Mexican  Senate  October  23,  1907. 

Great  Britain — United  States.  Commercial  agreement  signed 
at  London.  Provides  for  the  application  of  the  minimum  rate 
under  the  third  section  of  the  tariff  act  of  the  United  States 
approved  July  24,  1897,  to  works  of  art,  being  the  product  of  the 
industry  of  the  United  Kingdom,  in  return  for  the  free  admission 
of  samples  of  dutiable  goods  brought  into  the  territory  of  the 
United  Kingdom  by  commercial  travelers  of  the  United  States. 
President's  proclamation,  December  5,  1907.  Treaty  ser,,  1907, 
No.  44 ;  Stat,  at  L.,  vol.  35. 
2S  Bulgaria — Great  Britain.  Ratifications  exchanged  at  Sofia  of 
commercial  convention,  protocol  and  declaration  signed  at  Sofia, 
December  9,  1905.  Treaty  ser.,  1908,  No.  1. 
26      Morocco.     Beni-Snassen    cross    Algerian    frontier.      For    details, 

■  Mem.  diph,  December  1.  On  indemnity  for  injuries  to  property  of 
foreigners  at  Casablanca  July  31,  q.  v.,  see  J.  du  dr.  int.  prive,  34 : 
1257.  Mem.  dipt.,  November  10;  de  Pressense:  France,  Morocco 
and  Europe,  Contemporary  R.,  92:731;  Sabatier:  Uerreur 
d'Algesiras,  R.  politique  et  parliamentaire,  55:248;  Brown:  The 
bombardment  of  Casablanca,  Comhill  Magazine,  23:748;  de  Calx: 
L'affaire  du  Maroc,  Le  livre  jaune,  Q.  dipL,  24 :629 ;  id.,  24 :785 ; 
Duschesne-Fournet :  Quelques  reflexions  sur  le  probleme  marocain, 
Q.  dipl,  24:637;  Doc.  dip!.:  Affaires  du  Maroc  1901-1005, 
protocoles  et  comptes  rendues  de  la  conference  d'Algesiras,  affaires 
du  Maroc  III,  1906-1907 ;  Leroy-Beaulieu:  La  France  dans 
VAfrique  du  Nord.  Le  Maroc,  R.  des  deux  mondes,  43 :5 ;  Dela- 
fosse:  The  problem  of  Morocco,  National  R.,  50:869;  France  and 
Morocco,  Spectator,  January  18,  1908;  The  position  of  France, 
Spectator,  February  1,  1908.  For  terms  of  amnesty  to  the  Beni- 
Snassen,  see  Q.  dipl.,  25 :53. 
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November,  1907. 

29    Belgium — Kongo.     Treaty  signed  at  Brussels  for  cession  of  the 
Kongo   Free    State   to   Belgium.      Text,    Times,    December  7. 
Deibel:  Het  Congovraagsiuk,  De  Gibs,  October,  1907;  Lorrand: 
Le    Congo    et    la    Belgique,    La    Grand    R.,    46:43;    Goffart: 
La    mise    en    valeur    de    Vetat    du    Congo,    La    R,    generaie^ 
86:40;    Taylor:    The   Congo   Free    State,   American   Law  B.^ 
41 :102 ;  Spectator,  January  4 ;  Times,  October  26,  Novembet^ 
7.    The  December,  1907,  number  of  the  Official  Organ  of  th^ 
Congo  Reform  Association  contains  a  map  showing  concessions  in^ 
the  Kongo  Free  State ;  text,  Q,  dipL,  24 :845 ;  A  new  era  for  the 
Congo,  Nation,  85:558;  Lorrand:  Belgian  opinion  on  the  Congo 
qtiestion.  Contemporary  R,,  February,  1908. 

80    Germany — Netherlands.    Ratifications  exchanged  at  Berlin  of 

treaty  signed  at  Berlin,  August  27,  1907.    Accident  insurance. 

ReichS'G.,  1907,  No.  50. 

Henry  0.  Crookeb. 


PUBLIC  DOCUMENTS  RELATING  TO  INTERNATIONAL  LAV 

UNITED  STATES* 

Continental  Congress,  Journals  of  the,  1774-89.  Vol.  9.  Library  of 
congress.    Cloth,  $1. 

Japanese  and  Korean  laborers,  regulations  relating  to  transit  of^ 
^through  the  continental  territory  of  the  United  States,  Oct.  31,  1907. 
2  p.     Bureau  of  immigration  and  naturalization. 

Naturalization  laws  and  regulations,  Sept.  23,  1907.  26  p.  Bureau 
^f  immigration  and  naturalization.     Paper,  10c. 

Newfoundland,  modus  vivendi  between  the  United  States  and  Great 
Britain  in  regard  to  inshore  fisheries  on  the  treaty  coast  of  Newfound- 
land, agreement  effected  by  exchange  of  notes  at  London,  Sept.  4-6,. 
1907.     3  p.    Dept.  of  state. 

Wireless  telegraph,  international.  Message  from  the  President,  trans- 
anitting  an  international  wireless  telegraph  convention,  with  service  regu- 
lations annexed  thereto,  a  supplementary  agreement,  and  a  final  protocol,, 
all  signed  at  Berlin  on  Nov.  3,  1906.  38  p.  Dept.  of  state.  (Senate- 
confidential  ex.  A.) 

GREAT  BRITAIN* 

American  manuscripts  in  the  Royal  institution  of  Great  Britain,  Report 
on  the.  1907.  Vol.  3.  Historical  manuscript  commission,  (cd. 
3669.)     Is.  lid. 

Belgium,  convention  between  the  United  Kingdom  and,  for  the 
exchange  of  money  orders.  Signed  at  London,  Sept.  17,  1907.  Foreign 
office,     (cd.  3755.)     Id. 

'When  prices  are  given,  the  document  in  question  may  be  obtained  for  the 
amount  mentioned  from  the  Superintendent  of  Documents,  Goyernment  Printings 
Office,  Washington,  D.  C. 

2  Official  publications  of  Great  Britain,  India  and  many  of  the  British  colonies 
may  be  purchased  of  P.  S.  King  &  Son,  Orchard  House,  2  and  4  Great  Smith 
Street,  Westminster,  London;  cd.  refers  to  papers  presented  to  Parliament  by^ 
command. 
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Belgium,  order  in  Council  directing  that  the  extradition  acts  shall 
Apply  in  the  case  of,  and  of  the  supplementary  convention  of  March  5, 
1907.     (Statutory  rules  and  orders,  1907,  no.  544.)     Id. 

Bulgaria,  agreement  between  the  Post  oflBce  of  the  United  Kingdom 
and  the  Post  office  of,  for  the  exchange  of  postal  and  telegraph  money 
orders.     1907.     Post  office,     (cd.  3721.)     2^d. 

Cyprus,  order  in  council  making  further  provision  for  the  government 
of  the  island  of.     (Statutory  rules  and  orders,  1907,  no.  539.)     Id. 

Ecuador,  accession  of,  to  the  convention  signed  at  Geneva,  August 
22,  18G4,  for  the  amelioration  of  the  condition  of  the  wounded  in  armies 
in  the  field.    Aug.  3,  1907.    Foreign  office,     (cd.  3732.)     ^d. 

Expanding  bullets  and  asphyxiating  gases,  accession  of  the  United 
Kingdom  to  the  declarations  signed  at  The  Hague,  July  29,  1899,  respect- 
ing.   August  30,  1907.     Foreign  office,     (cd.  3751.)     Id. 

International  exhibitions,  report  of  the  committee  on  the  participation 
of  Great  Britain  in  great.  1907.  Board  of  trade,  (cd.  3772),  7d.; 
(cd.  3773),  3s.  Id. 

Italy,  agreement  between  the  United  Kingdom  and,  respecting  the 
importation  of  drugs  and  medical  preparations.  July  9,  1907.  Foreign 
•office,     (cd.  3735.)     ^d. 

Morocco,  agreement  between  the  United  Kingdom  and  the  United 
States  of  America  respecting  protection  of  patents  in.  Jime  24,  1907. 
Foreign  office,     (cd.  3752.)     ^d. 

Newfoundland  fislieries,  exchange  of  notes  establishing  a  modus 
vivendi  between  the  United  Kingdom  and  the  United  States  of  America 
with  regard  to  the.  Sept.  4  and  6,  1907.  Foreign  office,  (cd.  3754.) 
id. 

Newfoundland  fisheries,  notes  exchanged  with  the  American  ambas- 
sador on  the  subject  of  the.    1907.    Foreign  office,     (cd.  3734.)     id. 

Newfoundland  fishery  question,  further  correspondence  relating  to 
the.     [Oct.,  1900,  to  Sept.,  1007.]     Foreign  office,     (cd.  3765.)     Is.  8d. 

Norway,  order  in  Council  directing  that  the  extradition  acts  shall 
apply  in  the  case  of  the  Kingdom  of.  (Statutory  rules  and  orders,  1907, 
"no.  545.)     Id. 

Portugal,  declaration  between  the  T'^'nitcd  Kingdom  and,  respecting 
boundaries  in  Central  Africa  (Barotseland).  Signed  at  London,  Aug. 
12,1003.     Foreignoffi.ee.     (cd.  3731.)     ^d. 

Russia,  convention  between  the  T^'nited  Kingdom   and,  relating  to 
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Persia^  Afghanistan  and  Thibet,  Signed  at  St.  Petersburgh,  Aug.  31, 
1907.     Foreign  office,    (cd.  3753.)     Id. 

Bnssia,  convention  signed  on  Aug.  31,  1907,  between  Great  Britain 
and^  containing  arrangements  on  the  subject  of  Persia,  Afghanistan  and 
Thibet.     Foreign  office,     (cd.  3750.)     IJd. 

Sanitary  convention,  international.  Signed  at  Paris,  Dec.  3,  1903. 
Foreign  office,     (cd.  3730.)     6d. 

Sleeping  sickness,  proceedings  of  the  first  international  conference  on 
the,  held  at  London  in  June,  1907.    Foreign  office,    (cd.  3778.)     6d. 

State  papers,  British  and  foreign.  1902-1903.  Vol.  96.  1906. 
Foreign  office.     10s. 

Sugar  convention,  correspondence  respecting  the  additional  act  to  the 
Brussels,  of  March  5,  1902,  signed  at  Brussels,  Aug.  28,  1907.  Foreign 
vffice.    (cd.  3780.)    ^d. 

Sweden,  agreement  between  the  United  Kingdom  and,  respecting  the 
estates  of  deceased  seamen.     Oct.  5,  1907.     Foreign  office,     (cd.  3779.) 

Venezuela,  accession  of,  to  the  convention  signed  at  Geneva,  July  6, 
1906,  for  the  amelioration  of  the  condition  of  the  wounded  and  sick  in 
armies  in  the  field.    July  8,  1907.    Foreign  office,     (cd.  3733.)     ^d. 

BOLIVIA 

Mensaje  del  Presidente  constitucional  de  la  Republica  al  Congreso 
ordinario  de  1907.     43  p. 

CANADA 

France,  convention  respecting  the  commercial  relations  between 
Canada  and.     Ottawa,  1907.    47  p. 

ECUADOR 

Relaciones  exteriores,  memoria  del    Ministro  de,   a  la   Convencipn 

nacional    de    1906.     Quito,     xx.,    204   p.     Ministerio    de   relaciones 

txteriores. 

Philip  De  Witt  Phair. 


JUDICIAL  DECISIONS  INVOLVING  QUESTIONS 

INTERNATIONAL  LAW 

THS  KING  V.  THE  GOVERNOR  OF  BRIXTON  PRISON. 

Ex  parte  van  der  auwera. 

[1907]    2  King's  Bench  Division,  167. 

Extradition  —  Crime  Committed  in  Belgium  —  Prescriptive  Period  for  PunislL 
ment  —  Order  of  Committal  to  Await  Surrender  Made  Within  Prescript! 
Period,  but  During  Time  Prisoner  Serving  Sentence  for  Crime  Committed  iim 
England  —  Arrest  under  Order  of  Committal  After  Expiration  of  Prescriptivo 
Period  —  Extradition  Act,  1870  (33  &  34  Vict.,  c.  62),  s.  3,  sub-s.  3;  ss.  10, 
11  —  Extradition  Treaty  Between  United  ELingdom  and  Belgium  of  October^ 
29,  1901,  arts.  9,  11  — Belgium  Penal  Code,  arts.  92,  96. 

Rule  nisi  calling  on  the  governor  of  Brixton  Prison  to  shew  cause 
why  the  applicant,  Michel  Louis  van  der  Auwera,  who  had  been  com- 
mitted to  Brixton  Prison  by  a  metropolitan  magistrate,  there  to  await 
his  surrender  to  the  Belgian  Government,  should  not  be  brought  up  and 
discharged  upon  the  ground  that,  by  art.  92  of  the  Belgian  Penal  Code, 
the  offence  for  which  the  applicant  was  sentenced  was  no  longer  pun- 
ishment in  Belgium,  the  period  of  prescription  having  expired.  On 
June  28,  1901,  the  prisoner  was  convicted  of  larceny  in  Belgium  in 
his  absence  par  contumace.  The  time  for  appealing  expired  on  July  ^ 
following.  The  prescriptive  period  of  five  years,  which  is  fixed  by 
art.  92  of  the  Belgian  Penal  Code,*  then  began  to  run.     On  February  8, 

1  The  following  translation  of  the  material  portions  of  the  Belgian  Penal  Code^ 
the  Code  d'Instruction  Criminelle,  and  the  Treaty  between  the  United  Kingdom 
and  Belgium  for  the  Mutual  Surrender  of  Fugitive  Criminals,  dated  October  29^ 
1901,  was  used  by  the  Court: 

Belgian  Penal  Code,  art.  92 :  "  Correctional  punishment  will  be  lost  by  pre- 
scription after  five  completed  years,  counting  from  the  date  of  the  decree  or 
judgment  given  in  the  last  resort,  or  counting  from  the  day  when  the  judgment 
given  in  first  instance  could  not  longer  be  contested  by  way  of  appeal." 

Art.  96:  "Prescription  of  punishment"  (that  is,  the  period  after  which 
exemption  from  punishment  takes  place  through  lapse  of  time)  "will  be  inter- 
rupted by  the  arrest  of  the  convicted  person." 

Code   d'Instruction    Criminelle,   s.   476:      "  If   the   accused   surrenders,   or   is 


OECISIONS   INVOLVING    QUESTIONS   OF    INTERNATIONAL    LAW       205 

1906,  he  was  arrested  in  England  on  a  charge  of  obtaining  money  by 
£aLse  pretences  in  England.  On  March  9,  1906,  he  was  committed  for 
^rial  at  the  Central  Criminal  Court  in  regard  to  that  charge,  and  on 
April  4,  1906,  was  sentenced  to  twelve  montlis'  hard  labour.  On  March 
O,  1906,  he  was  committed  to  His  Majesty^s  prison  at  Brixton  by  a 
metropolitan  magistrate  under  s.  10  of  the  Extradition  Act,  1870,  there 
to  await  the  warrant  of  a  Secretary  of  State  for  his  surrender,  which 
Iiad  been  claimed  by  the  Belgian  Government  for  the  larceny  of  which 
he  had  been  convicted  in  Belgium,  and  on  the  same  day  the  magistrate 
■certified  his  committal  to  the  Under-Secretary  of  State  for  the  Home 
Department.      On  being  liberated  on  the  expiry  of  the  sentence  on 

arrested  before  his  sentence  has  been  extinguished  by  prescription,  the  judgment 
^y  default  and  all  the  proceedings  against  him  from  the  date  of  the  warrant  for 
his  arrest  •  ♦  *  shall  be  nullified  as  of  right,  and  the  case  shall  be  proceeded 
^'^th    in  ordinary  form." 

Sec,  641 :  "In  any  case,  those  who  have  been  condemned  by  default  or  for 
cont-iimacy,  and  whose  sentence  has  been  prescribed,  shall  not  be  allowed  to 
*Ppe»r  and  purge  their  contempt  or  contumacy." 

1*«'eaty  between  the  United  Kingdom  and  Belgium  for  the  Mutual  Surrender 
^^   ^\jgitive  Criminals,  dated  October  29,  1901,  art.  1,  clause  29:    "  In  no  case  can 
tile   surrender  be  made  unless  the  crime  shall  be  punishable  according  to  the  laws 
***   ^c>Tce  in  both  countries  with  regard  to  extradition." 

t.  9 :    "  Tlie  surrender  shall  not  take  place  if,  since  the  commission  of  the 
charged,  the  accusation,  or  the  conviction,  exemption  from  prosecution  or 
iehment,  has  been  acquired  by  lapse  of  time,  according  to  the  laws  of  the 
*^try  where  the  accused  shall  have  taken  refuge." 
rt.  11:    "If  the  individual  claimed  should  be  under  process,  or  condemned  by 
Courts  of  the  country  where  he  has  taken   refuge,  his  surrender  may  be 
^*^«Ted  until  he  shall  have  been  set  at  liberty  in  diie  course  of  law.      In  case 
^       should    be   proceeded    against   or    detained    in    such    country   on    account   of 
*^5ation8  contracted  towards  private  individuals,  his  surrender   shall,  never- 
js,  take  place,  the  injured  party  retaining  his  right  to  prosecute  his  claims 

the  competent  authority." 
[tradition  Act,  1870  (33  &  34  Vict.,  c.  52),  s.  3,  subs.  3:  "A  fugitive 
^*^^^nal  who  has  been  accused  of  some  offence  within  English  jurisdiction,  not 
1^  the  offence  for  which  his  surrender  is  asked,  or  is  undergoing  sentence 
sr  any  conviction  in  the  United  Kingdom,  shall  not  be  surrendered  until 
r  he  has  been  discharged,  whether  by  acquittal  or  on  expiration  of  his 
ince  or  otherwise." 

J.  10 :    "  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime, 

yie  foreign  warrant  authorizing  the  arrest  of  such  criminal  is  duly  authen- 

i-Ted,  and  such  evidence  is  produced  as  (subject  to  the  provisions  of  this  Act) 

Id,  according  to  the  law  of  England,  justify  the  committal  for  trial  of  the 

*^=*4)ner  if  the  crime  of  which  he  is  accused  had  been  committed  in  England, 
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February  16,  1907,  he  was  immediately  re-arrested  and  detained  under 
the  committal  order  of  March  9,  1906.  The  question  was  whether,  as 
the  period  of  five  years  from  the  date  when  the  applicant  could  have 
appealed  against  liis  sentence  in  Belgium  (July  9,  1901)  expired  on 
July  9,  1906,  he  could  now  be  extradited. 

Sir  J.  Lawson  Walton,  A.-G.,  and  S.  A.  T.  Rowlatt  shewed  cause. 
Two  questions  arise.  The  first  question  is  whether  the  fact  that  there 
has  been  a  lapse  of  time  during  which  a  prescription  rule  operates  in 
Belgium  is  any  ground  for  refusing  to  hand  the  prisoner  over  to  the 
Belgian  authorities.  There  is  no  express  provision  upon  the  point 
either  in  the  Extradition  Act,  1870,  or  in  the  treaty  between  the  United 
Kingdom  and  Belgium  for  the  mutual  surrender  of  fugitive  criminals 

the  police  magistrate  shall  commit  him  to  prison,  but  otherwise  shall  order  him 
to  be  discharged.  In  the  case  of  a  fugitive  criminal  alleged  to  have  been  con- 
victed of  an  extradition  crime,  if  such  evidence  is  produced  as  (subject  to  the^ 
provisions  of  this  Act)  would,  according  to  the  law  of  England,  prove  that  the 
prisoner  was  convicted  of  such  crime,  the  police  magistrate  shall  commit  him 
to  prison,  but  otherwise  shall  order  him  to  be  discharged. 

"  If  he  commits  such  criminal  to  prison,  he  shall  commit  him  to  the  Middlesex 
House  of  Detention,  or  to  some  other  prison  in  Middlesex,  there  to  await  the 
warrant  of  a  Secretary'  of  State  for  his  surrender,  and  shall  forthwith  send  to  a 
Secretary  of  State  a  certificate  of  the  commital,  and  such  report  upon  the  case 
as  he  may  think  fit.*' 

Sec.  11:  "If  the  police  magistrate  commits  a  fugitive  criminal  to  prison,  he 
shall  inform  such  criminal  that  he  will  not  be  surrendered  until  after  the 
expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of 
habeas  corpus. 

"  Upon  the  expiration  of  the  said  fifteen  days,  or,  if  a  writ  of  habeas  corpus  is 
issued,  after  the  decision  of  the  Court  upon  the  return  to  the  writ,  as  the  case 
may  be,  or  after  such  further  period  as  may  be  allowed  in  either  case  by  a 
Secretary  of  State,  it  shall  be  lawful  for  a  Secretary  of  State,  by  warrant  under 
/lis  hand  and  seal,  to  order  the  fugitive  criminal  (if  not  delivered  on  the  decision 
of  the  Court)  to  be  surrendered  to  such  person  as  may  in  his  opinion  be  duly 
authorized  to  receive  the  fugitive  criminal  by  the  foreign  State  from  which  th^ 
requisition  for  the  surrender  proceeded,  and  such  fugitive  criminal  shall  be 
surrendered  accordingly. 

"  It  shall  be  lawful  for  any  person  to  whom  such  warrant  is  directed  and  for 
the  person  so  authorized  as  aforesaid  to  receive,  hold  in  custody,  and  convey 
within  the  jurisdiction  of  such  foreign  State  the  criminal  mentioned  in  the 
warrant;  and  if  the  criminal  escapes  out  of  any  custody  to  which  he  may  be 
delivered  on  or  in  pursuance  of  such  warrant,  it  shall  be  lawful  to  retake  him 
in  the  same  manner  as  any  person  accused  of  any  crime  against  the  laws  of 
that  part  of  Her  Majesty's  dominions  to  which  he  escapes  may  be  retaken  upon 
an  escape." 
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of  October  29,  1901.  It  may,  therefore,  be  that  this  country  is  bound 
to  hand  him  over,  and  that  he  must  set  up  the  defence  of  prescription 
in  Belgium.  The  second  question  is  whether  under  art.  96  of  the 
Belgian  Penal  Code  the  period  of  prescription  has  in  fact  expired. 

As  to  the  first  question,  the  prisoner  must  set  up  the  provision  for 
prescription  contained  in  art.  92  of  the  Belgian  Penal  Code  in  Belgium. 
As  to  the  second  question,  his  arrest  in  this  country  suspended  the  opera- 
tion of  the  prescriptive  period  under  art.  96  of  the  Belgian  Penal  Code. 
The  extradition  treaty  with  Belgium  of  October  29,  1901,  includes 
larceny  as  an  extraditable  crime.  The  only  limitation  on  the  right  of 
Belgium  to  have  a  criminal  handed  over  to  her  is  where,  according  to 
the  prescriptive  laws  of  the  United  Kingdom,  the  crime  ceased  to  be 
punishable.  There  is  no  provision  in  the  treaty  for  a  crime  ceasing  to 
1)0  the  subject  of  extradition  owing  to  prescription  in  Belgium.  Art. 
^  of  the  treaty  contemplates  the  case  of  a  crime  losing  its  criminal  char- 
acter after  a  lapse  of  years  in  the  country  of  refuse,  which  causes  the 
crime  to  lose  its  criminal  character  at  the  end  of  five  years;  and,  there- 
fore, there  is  a  duty  to  hand  him  over. 

As  to  the  Belgian  Penal  Code  it  may  be  a  question  for  the  Belgian 
Courts  to  determine  whether  the  term  "  arrest "  in  art.  96  applies  to 
jtn  arrest  in  Belgium  as  well  as  to  an  arrest  in  this  country.  That  may 
T)e  a  nice  question,  depending  upon  the  object  with  which  art.  96  in  the 
Penal  Code  was  inserted;  but  it  is  sufficient  for  this  Court  to  consider 
ihat  the  point  is  one  that  could  be  raised  in  Belgium,  and  ought  to  be 
Taised  there  by  way  of  defence  if  it  is  sought  to  place  the  accused  upon 
lis  trial  there,  or  if  it  is  sought  to  imprison  him  there  under  the  con- 
Tiction  which  has  taken  place  there.  It  is  a  matter  for  the  Belgian 
Courts,  and  not  for  the  Courts  of  the  United  Kingdom.  Although  the 
word  "  arrest "  may  be  of  doubtful  application,  that  is  a  matter  for 
the  Belgian  Courts  to  consider.  If  the  word  "  arrest "  applies  to  arrest 
and  imprisonment  in  this  country,  it  is  clear  that  the  prescriptive  period 
has  not  come  to  an  end.  The  accused  is  a  criminal  who  has  not  suffered 
liis  punishment,  and  as  there  is  no  prescription  in  the  United  Kingdom, 
there  is  no  reason  why  he  should  not  be  extradited. 

H.  W.  Bamett,  in  support  of  the  rule :  The  applicant  has  only  been 
committed  to  prison,  there  to  await  the  warrant  of  the  Secretary  of  State. 
By  8.  11  of  the  Extradition  Act,  1870,  when  the  magistrate  has  committed 
a  person  to  prison  under  s.  10  of  the  Act  of  1870  two  duties  fall  upon 
him;  he  must  first  communicate  to  the  Secretary  of  State  the  fact  that 
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he  has  so  committed  the  prisoner,  and  he  must  also  tell  the  priscmer 
that  he  is  entitled  to  apply  for  a  writ  of  habeas  corpus,  and  that  he  will 
not  be  deported  for  fifteen  days.  The  effect  of  s.  3,  sub-s.  3  of  the  Act 
of  1870  is  simply  that  the  law  of  England  asserts  itself  against  the  law 
of  the  foreign  country.  No  notice  is  taken  of  a  request  for  extraditi(m 
until  the  prisoner  has  served  his  term  of  imprisonment  in  the  United 
Kingdom.  Art.  9  of  the  treaty  of  1901  does  not  contemplate  the  poaai- 
bility  of  Belgium  desiring  the  extradition  of  a  criminal  who  is  no  longer 
punishable  there. 

If,  at  the  present  moment,  the  prisoner  is  not  punishable  in  Belgium 
because  the  prescriptive  time  has  expired,  he  is  improperly  imprisoned 
in  this  country.  He  ought  now  to  be  discharged,  because  the  committal 
order  of  March  9,  1906,  is  now  of  no  force,  inasmuch  as  he  can  no  longer 
be  punished  for  the  offence  in  Belgium.  The  Secretary  of  State  cannot; 
properly  issue  his  warrant  when  he  is  informed  that  the  prisoner  can  no 
longer  be  punished.  Art.  96  of  the  Belgian  Penal  Code  says  that  the 
prescription  of  a  sentence  shall  be  interrupted  by  the  "arrest**  of  the 
condemned.  The  word  "  arrestation  "  must  mean  arrest  by  a  Belgian 
olTicer.  But  even  if  "  arrestation  ^*  means  arrest  at  the  instance  of  the 
King  of  the  Belgians  by  an  officer  of  the  English  law,  the  arrest  in  the 
present  case  only  took  place  on  February  16,  1907,  and  at  that  time  the 
period  of  prescription  in  Belgium  had  run.  The  onus  is  on  the  respond- 
ent to  shew  that  "  arrestation  "  in  art.  96  of  the  Belgian  Penal  Code 
means  arrest  in  England  by  an  officer  of  the  English  law  for  an  offence 
against  the  English  law. 

There  has  been  no  arrest  at  the  instance  of  the  King  of  the  Belgians. 
The  committal  order  of  March  9,  1906,  is  on  the  face  of  it  only  to 
become  operative  when  the  term  has  been  served  for  the  offence  with 
which  the  prisoner  was  charged  in  the  United  Kingdom ;  and  when  that 
term  was  served  the  applicant  for  tlie  first  time  was  detained  under 
that  order.  The  word  "  arrestation  "  in  s.  96  of  the  Belgian  Penal  Code 
means  an  arrest  by  the  Belgian  authorities  for  an  offence  against  Belgian 
law.  It  is  for  this  Court  to  decide  what  the  meaning  of  the  word  is. 
If  the  surrender  of  the  prisoner  is  delayed  under  s.  3,  sub-s.  3,  of  the 
Extradition  Act,  1870,  until  the  prescriptive  time  has  run  in  Belgium, 
the  effect  of  the  order  of  committal  made  by  the  magistrate  is  destroyed. 
That,  however,  is  a  piece  of  good  fortune  for  the  prisoner,  resulting 
from  tlie  fact  that  in  that  particular  cai^e  the  English  law  predominates. 
As  to  the  contention  that  the  prisoner  can  a])ply  for  relief  to  the  Belgian 
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Court  if  he  is  surrendered,  it  is  clear  from  s.  641  of  the  Code  d'lnstruc- 
ti<m  Criminelle  that  he  cannot  appear.  His  sentence  liaving  heen  pre- 
scribed, he  is  now  under  the  stigma  of  the  sentence,  and  has  no  right  to 
go  before  a  tribunal  in  Belgium. 

Lord  Alvebstone,  C.  J. :  In  my  opinion  this  rule  must  be  discharged. 
I  express  no  opinion  as  to  what  may  be  the  proper  view  to  be  taken 
where  proceedings  before  a  magistrate  with  a  view  to  obtaining  an  order 
for  committal  of  the  accused  to  prison,  there  to  await  the  warrant  of 
the  Secretary  of  State  for  his  surrender,  are  taken  after  such  a  period 
«8  to  prevent  the  offence  in  respect  of  which  the  surrender  of  the 
accused  is  claimed  being  punishable  in  the  foreign  country.  That  point 
does  not  arise  in  this  case.  I  wish,  therefore,  to  express  no  opinion  as 
to  what  would  happen  if  effective  proceedings  before  the  magistrate  of 
England  had  not  been  taken  before  the  expiration  of  the  Belgian  pre- 
scriptive period  of  five  years.  On  March  9,  1906,  the  metropolitan 
magistrate  made  the  committal  order.  The  order  for  committal  of 
March  9,  1906,  was  rightly  made  under  s.  10  of  the  Extradition  Act, 
1870;  and  if  the  prisoner  had  not  been  undergoing  his  sentence  under 
his  conviction  in  the  United  Kingdom,  the  Secretary  of  State  would, 
under  s.  11  of  the  Act  of  1870,  have  issued  his  warrant  ordering  the  sur- 
render of  the  prisoner  to  some  duly  authorized  person  in  order  that  he 
might  be  conveyed  to  the  foreign  country.  On  behalf  of  the  applicant 
it  is  contended  that,  because  it  is  now  more  than  five  years  from  the 
commencement  of  the  prescriptive  period  in  Belgium,  the  warrant  of 
the  Secretary  of  State  ordering  the  surrender  of  the  applicant  ought  not 
to  be  issued.  The  committal  order  of  March  9,  1906,  seems  to  me  to 
be  authorized  by  the  express  language  of  the  Act  of  1870,  and  terms  of 
the  treaty  between  the  United  Kingdom  and  Belgium  for  the  surrender 
of  fugitive  criminals  dated  October  29,  1901.  I  should  not  give  effect 
to  a  technical  argument  such  as  that  advanced  before  us  on  behalf  of 
the  applicant  unless  I  were  compelled  to  do  so.  But  having  regard  to 
8.  3,  8ub-s.  3,  of  the  Extradition  Act,  1870,  and  to  articles  9  and  11  of 
the  Belgian  treaty  of  October  29,  1901,  I  think  the  matter  is  reasonably 
clear.  Art.  11,  in  my  opinion,  shews  that  the  contracting  parties  have 
exactly  appreciated  the  position,  viz.,  that  the  law  of  the  country  in 
which  refuge  has  been  taken  may  have  to  be  enforced  before  the  sur- 
render is  made.  It  is  unnecessary  to  consider  the  effect  of  the  pro- 
visions of  the  Belgian  Penal  Code,  but  speaking  for  myself,  I  am  not 
prepared  to  say  that  we  should  consider  or  determine  any  minute  ques- 
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tions  of  law  with  reference  to  the  rights  of  the  surrendered  person  aft^^ 
his  return  to  Belgium.N  It  is  quite  plain  that  there  are  two  possibL 
views  as  to  the  meaning  of  the  word  "  arrestation  *'  in  art.  96  of  th^ 
Belgian  Penal  Code.  That  question  may  be  for  the  Belgian  Court  t^ 
decide,  but  the  point  does  not  arise,  in  my  opinion,  in  the  present  case. 

I  am  of  opinion  that  the  rule  must  be  discharged  upon  the  grounc 
that  there  was  a  valid  order  for  committal  on  March  9,  1906,  in  respect 
of  which  the  Secretary  of  State  might  at  the  end  of  fifteen  days  have 
issued  his  warrant  for  the  surrender  of  the  prisoner  were  it  not  for  the 
fact  that  his  power  to  do  so  was  suspended  until  the  punishment  inflictedJ 
upon  the  applicant  by  English  law  had  been  undergone. 

Darling,  J.:  I  agree,  having  regard  to  the  particular  facta,  and 
especially  to  the  dates,  in  the  present  case,  but  I  wish  especially  not 
to  be  supposed  to  decide  the  point  which  may  possibly  arise  in  future^ 
viz.,  the  meaning  of  the  word  "  arrestation  **  in  s.  96  of  the  Belgian  Penal 
Code.  On  behalf  of  the  respondent  it  was  said  that  if  the  applicant 
presented  himself  in  Belgium  and  asked  to  be  tried,  he,  being  sentenced 
par  contumace,  would  have  a  right  to  be  tried  notwithstanding  the 
expiration  of  five  years  from  the  date  of  his  sentence.  A  great  deal 
might  depend  upon  that  fact,  if  it  were  not  for  the  date  of  the  warrant 
of  commitment  by  the  metropolitan  magistrate,  because  s.  476  of  the 
Code  d^Instruction  Criminelle  provides  that  if  the  accused  surrenders 
himself  to  prison  or  is  arrested  before  the  expiration  of  his  sentence  by 
prescription,  then  the  judgment  given  par  contumace  and  the  proceed- 
ings taken  against  him  shall  be  at  an  end.  But  the  applicant  has  been 
in  England  during  the  whole  time;  he  has  not  surrendered  himself  in 
Belgium,  nor  has  he  been  arrested  by  a  Belgian  oflBcer  in  Belgium,  during 
the  time  of  the  running  of  the  period  of  prescription.  In  these  circum- 
stances s.  641  of  the  Code  d'lnstruction  Criminelle  applies.  That  sec- 
tion  says  that  in  any  case  persons  condemned  by  default  or  par  contumace, 
and  whose  punishment  is  prescribed,  shall  not  be  allowed  to  present 
themselves  and  to  get  rid  of  the  defect  in  their  sentence,  that  is  to  say, 
they  cannot  be  allowed  to  present  themselves  for  trial  again  to  get  rid 
of  the  eflEect  of  the  sentence  par  contumace.  The  prescriptive  time  in 
Belgium  would  have  been  completed  if  the  arrest  in  England  does  not 
interrupt  it,  and  if  we  were  not  absolutely  right  about  the  date  of  the 
warrant  of  commitment  by  the  English  magistrate  for  the  English  crime 
that  fact  would  raise  a  difficulty.  If  the  effect  of  the  arrest  of  the 
applicant  in  England  is  that  under  art.  96  of  the  Belgian  Penal  Code 
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he  would  have  a  right  to  go  before  the  Belgian  Court  and  say :    "  I  have 
been  under  arrest  within  the  meaning  of  that  article,"  it  is  clear  that 
the  prescriptive  period  in  Belgium  might  thereby  be  interrupted.     I 
think  it  right  to  point  out  that,  but  for  the  date  of  the  warrant  of  com- 
mittal of  the  metropolitan  magistrate,  a  diflBcult  matter  might  have 
arisen  for  our  consideration.    A  person  might  apply  in  Belgium  under 
B.  476  of  the  Code  d^Instruction  Criminelle  for  a  re-trial,  and  he  might 
thereupon  be  met  by  an  objection  under  s.  641  of  the  Code  saying  that 
the  prescriptive  time  from  the  date  of  his  sentence  had  run  out.     He 
would  then,  I  think,  contend,  with  a  great  deal  of  force  if  he  had  been 
under  arrest  in  England,  "  Now  I  claim  the  benefit  of  s.  96  of  the  Penal 
Code.     My  prescription  was  interrupted  by  *  arrestation,'  viz.,  by  my 
arrest  in  England.     I  ought  to  be  allowed  to  rely  upon  that  arrest," 
because  nothing  can  more  certainly  prevent  a  Belgian  who  wishes  to 
present  himself  to  the  Belgian  Courts  to  be  tried  for  a  crime  which  he 
has  committed  there,  and  for  which  he  has  been  sentenced  par  con- 
tnmace^  from  doing  so  than  an  arrest  in  a  foreign  country  where  nobody 
^akes  any  interest  in  him,  and  he  is  kept  in  gaol  during  the  whole  of 
the  Belgian  period  of  prescription,  of  which  he  might  wish  to  avail  him- 
self.    I  think  but  for  one  fact  occurring,  viz.,  the  issue  by  the  magistrate 
on  March  9,  1906,  of  the  warrant  of  committal,  this  case  might  give  rise 
to  very  difficult  questions;  and  I  should  not  in  the  least  desire  to  be 
supposed  to  have  afifected  to  decide  any  one  of  them. 

A.  T.  Lawrence,  J. :  I  agree  that  this  rule  must  be  discharged.  It  is 
Admitted  that  there  was  no  sufficient  lapse  of  time  to  afford  any  exemp- 
"ftdon  from  surrender  when  the  order  of  conmiittal  of  March  9,  1906,  was 
:xnade.  It  seems  to  me  that  that  order  of  committal  has  been  in  force 
:f  rom  that  time  up  to  the  present.  It  has  merely  been  suspended  by  the 
^^peration  of  the  conviction  here,  as  provided  for  by  the  Extradition  Act, 
3870.  Any  rights  that  the  applicant  may  have  according  to  Belgian 
law  he  can  set  up  in  Belgium,  and  they  will  be  given  their  due  weight 
id  force. 

Bule  discharged. 
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THE  KING  V.  THE  GOVERNOR  OF  BRIXTON  PRISON. 

Ex  parte  calberla. 

[1907]  2  King's  Bench  Division,  861. 

Extradition  —  Discharge  of  Criminal  —  Exemption  from  Punishment  A 
by  Lapse  of  Time  —  Treaty  Between  Great  Britain  and  Germany ' 
Mutual  Surrender  of  Fugitive  Criminals  of  May  14,  1872,  arts.  4, 

Eule  nisi  calling  upon  the  governor  of  Brixton  Prison  to  sho^ 
why  a  writ  of  habeas  corpus  should  not  issue  directing  him  to  1 
the  King's  Bench  Division  the  body  of  the  applicant,  one  Julius 
Calberla,  who  had  been  taken  and  detained  in  custody  under  a 
for  extradition  dated  June  28,  1907. 

On  September  28,  1902,  the  applicant  was  in  the  Oldenburg 
Ducal  Provincial  Court,  in  the  Empire  of  Germany,  convicted  i 
several  offences,  three  of  which  were  extradition  crimes.  Of  thes 
offences  he  was  sentenced  to  two  years'  imprisonment  for  the  fir 
years'  for  the  second,  and  one  for  the  third.  For  the  fourth  i 
which  was  not  an  extradition  crime,  he  was  sentenced  to  six  i 
imprisonment.  In  pursuance  of  art.  74  of  the  Penal  Code  ( Straj 
buch)  of  the  German  Empire,  these  various  sentences  were  collect 
one  sentence  for  a  term  of  four  years. 

The  applicant  had  already,  on  September  22,  1902,  been  imp 
under  a  remand  for  a  period  of  six  months,  and  by  the  sentence 
Court  it  was  ordered  that  this  period  of  six  months  should  be 
to  have  been  imprisonment  in  pursuance  of  the  sentence.  He  hac 
fore  practically  to  serve  a  term  of  three  years  and  six  months 
the  sentence.  This  sentence  was  confirmed  by  the  judgment 
Supreme  Court  of  Appeal  in  Germany,  and  on  May  11,  1903,  the 
cant  was  sent  to  prison  to  serve  a  term  of  four  years  from  Xovera 
1902. 

On  or  about  October  21,  1903,  owing  to  the  fact  tliat  further  im 
ment  would  have  endangered  his  life,  Calberla  was  transferred  in  - 
to  a  hospital  at  Vechta,  which  was  then  used  for  the  purpose  of  ] 
in  custody  prisoners  who,  owing  to  the  state  of  their  health,  co 
remain  in  prison.  He  remained  in  custody  in  the  hospital  unt 
ruary  4,  1904. 

By  an  order  of  the  Oldenburg  Court  dated  February  24,  19( 
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^ade  under  s.  493  of  the  Criminal  Procedure  Ordinance  (Strafprozes- 
^OTdnung)  of  the  German  Empire,  it  was  adjudged  that  the  period 
^P«it  by  the  applicant  in  the  hospital  up  to  February  4,  1904,  should  be 
''^koned  in  the  period  of  punishment.  On  the  last-named  date  he  had 
'^^dergone  six  months  and  about  two  hundred  and  seventy  days  of  the 
^^Wective  sentence  of  four  years,  and  had  over  two  years'  imprisonment 
^*3"n  to  serve. 

-By  s.  487  of  the  Criminal  Procedure  Ordinance,  the  execution  of  a 
^^'itence  may  in  certain  cases  be  postponed  or  suspended  if  the  further 
^^^cution  thereof  gives  cause  to  anticipate  imminent  danger  to  the  life 
^^  the  criminal.       On  February  4,  1904,  in  pursuance  of  that  section, 
C^^berla  was  permitted  to  go  at  large  on  the  ground  that  further  execu- 
tion of  the  sentence  caused  apprehension  of  imminent  danger  to  his  life. 
It  appears  that  a  release,  from  custody  under  this  section  is  not  an  abso- 
discharge,  but  that  the  criminal  may  subsequently  be  called  upon 
imdergo  the  residue,  if  any,  of  his  sentence.     He  remained  in  the 
IftO&pital  for  one  year  after  being  permitted  to  go  at  large  as  aforesaid. 
On  October  19,  1905,  Calberla,  the  applicant,  was  by  the  directions 
the  State  attorney  of  the  Duchy  of  Oldenburg  called  upon  to  enter 
*n  his  punishment  again  on  November  1,  1905,  or  else  by  that  day 
iorward  a  certificate  of  the  doctor  at  the  prison  at  Vechta  that  a 
f  xix^her  execution  of  his  sentence  would  cause  apprehension  of  imminent 
dai^^^  to  his  life.     On  his  failure  to  produce  any  such  certificate  an 
ord^  was  made  on  November  7,  1905,  by  the  State  attorney  that  the 
applicant  should  enter  again  upon  his  punishment  at  the  latest  on 
l^ovember  12,  1905.    He  failed  to  comply  with  this  order,  and  on 
'November  15,  1905,  the  State  attorney  issued  an  order  that  he  should 
be  arrested  for  the  purpose  of  undergoing  the  remainder  of  the  sentence 
of  four  years'  imprisonment. 

^  April,  1907,  an  application  was  made  to  the  Bow  Street  Police 
"ourt  for  his  extradition,  and  an  order  was  made  under  which  Calberla 
^as  taken  and  detained  as  above  stated. 

^e  Treaty  between  Great  Britain  and  Germany  for  the  Mutual  Sur- 
'^ier  of  Fugitive  Criminals,  signed  at  London,  May  14,  1872,  provides, 
y  ^rt.  4,  that  "  the  extradition  shall  not  take  place  if  the  person 
claims  on  the  part  of  the  Government  of  the  United  Kingdom,  or  the 
persotx  claimed  on  the  part  of  any  of  the  Governments  of  the  German 
^pire,  has  already  been  tried  and  discharged  or  punished,  or  is  still 
^der  trial  in  one  of  the  States  of  the  German  Empire,  or  in  the  United 
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Kingdom,  respectively,  for  the  crime  for  which  his  extradition  is  de- 
manded! ♦  ♦  ♦  ;  "  and  bv  art.  5,  that  "  the  extradition  shall  not  take 
place  if,  euboe^jnently  to  the  commission  of  the  crime,  or  the  institution 
of  the  penal  prosecution,  or  the  conviction  thereon,  exemption  from 
prosecution  or  punishment  has  been  acquired  bv  lapse  of  time,  according 
to  the  laws  of  the  State  applied  to.^ 

W.  H.  Sands  obtained  a  rule  nisi  for  a  writ  of  habeas  corpns  on  the 
following,  among  other  grounds:  (1)  That  the  applicant  had  been 
lawfully  discharged  from  custody  by  the  German  Court;  and  (2)  that 
the  period  of  his  sentence  had  expired  before  the  extradition  proceed- 
ings were  instituted. 

Sir  J.  Lawson  Walton,  A.-G.,  and  Rowlatt  shewed  cause.  There  are 
two  questions  in  this  case.  The  first  question  is  what  is  the  meaning 
of  "  discliargcd  "  in  art.  4  of  the  treaty  of  1872.  The  words  in  the 
German  version  of  the  treaty  are  "  ausser  Verfolgung  gesetzt,"  and  the 
expression  indicates  a  final  discharge  from  furtlier  prosecution  or  punish- 
ment —  not,  as  in  this  case,  a  mere  permission  to  go  at  large  on  account 
of  ill-health,  with  an  obligation  to  return  to  prison  if  the  criminal's 
health  so  far  improves  that  he  can  per\'e  the  residue  of  the  term  of  his 
imprisonment  without  danger  to  his  life. 

The  second  point  is  that  exemption  from  punishment  has  been 
acquired  by  lapse  of  time  according  to  the  laws  of  the  State  applied  to 
for  extradition,  i,  e,,  the  United  Kingdom,  within  the  meaning  of  art.  5 
of  the  treaty.  This  contention  is  based  on  the  fallacy  of  taking  the 
sentence  of  the  Oerman  Court  as  being  the  sentence  of  an  English  Court. 
An  English  sentence  runs  continuously  de  die  in  diem  from  the  day 
on  wliich  it  is  pronounced,  and  no  doubt  if  this  had  been  an  English 
pontenco  it  would  have  expired  in  four  years  from  November  11,  1908, 
and  the  criminal  could  not  afterwards  be  further  punished  for  the  crime 
for  which  he  was  sontoncod.  But  that  is  not  tlie  case  with  this  German 
pcntonoo,  which  must  bo  taken  to  be  a  legal  and  valid  sentence,  and  one 
which  the  Oonnan  Court  was  competent  to  pronounce.  By  German  law 
n  sontoncp  may  have  an  intermittent  effect,  and  a  convict  may  be 
released  tom])orarily  on  the  terms  that  lie  shall  return  to  prison  to  finish 
the  iorm  of  his  sentence.  Tlie  question  is  not  whether  such  a  sentence 
would  be  valid  by  English  law,  hut  whether,  taking  the  sentence  as  it 
stands,  exemption  from  its  operation  lias  been  acquired  by  lapse  of  time 
acconliiig  to  the  laws  of  England,  whicli  clearly  has  not  happened. 
By  s.  10  of  the  Kxtradition  Act,  1870  (33  &  34  Vict.,  c.  52),  in  the 
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case  of  a  fugitive  criminal  alleged  to  have  been  convicted  of  an  extradition 
crime,  if  such  evidence  is  produced  as  (subject  to  the  provisions  of  the 
Act)  would,  according  to  the  law  of  England,  prove  that  the  prisoner 
was  convicted  of  such  a  crime,  the  police  magistrate  shall  commit  him 
to  prison.  By  s.  26  of  the  Act  the  term  "  fugitive  criminal  "  means  any 
person  accused  or  convicted  of  an  extradition  crime  committed  within 
the  jurisdiction  of  any  foreign  State  who  is  in,  or  is  suspected  of  being 
in,  some  part  of  His  Majesty's  dominions.  Accordingly,  if  a  person 
convicted  of  an  extradition  crime  committed  within  the  jurisdiction  of 
the  foreign  State,  Germany  in  the  present  case,  is  found  here  in  England, 
it  is  the  duty  of  this  Government  to  surrender  him  to  the  German 
authorities  unless  he  can  shew  some  legal  reason  to  the  contrary.  The 
reasons  offered  in  the  present  case  are  insufficient. 

J.  P.  Grain  and  W.  H.  Sands,  in  support  of  the  rule:  First,  the 
applicant  was  on  February  4,  1904,  discharged  within  the  meaning  of 
art.  4  of  the  treaty  of  1872  when  he  was  allowed  to  leave  the  hospital  on 
account  of  his  health.  It  is  common  ground  that  he  had  been  tried; 
«nd  therefore,  by  the  terms  of  that  article,  the  extradition  is  not  to  take 
place. 

Secondly,  exemption  from  punishment  has  been  acquired  by  lapse  of 
time  according  to  the  laws  of  the  State  applied  to  for  extradition,  t.  e,, 
the  United  Kingdom.  If  this  sentence  of  four  years'  imprisonment  had 
been  pronounced  by  an  English  Court  it  would  have  expired  by  lapse 
of  time  on  November  11,  1906.  Therefore,  by  art.  5  of  the  treaty, 
extradition  is  not  to  take  place  after  that  date.  The  application  for 
extradition  was  not  made  until  April,  1907. 

Lord  Alverstoke,  C.  J. :  The  sentence  of  three  and  a  half  years^  im- 
prisonment, by  reason  of  the  criminal  having  been  in  prison  for  some 
time,  commenced  in  May,  1903;  in  October,  1903,  he  was  removed  in 
custody  to  a  hospital,  and  in  February,  1904,  he  was  allowed  to  go  at 
large  on  grounds  of  health.  Therefore  a  considerable  portion  of  the 
original  sentence  remains  to  be  served.  On  November  15,  1905,  an 
order  was  made  that  Calberla  should  be  re-arrested  and  should  undergo 
the  remainder  of  the  sentence.  In  these  circumstances  it  is  said  that, 
inasmuch  as  this  application  for  an  order  for  surrender  was  not  made 
until  April,  1907,  and  as  the  full  term  of  imprisonment,  if  it  had  run 
continuously,  would  have  expired  on  November  11,  1906,  the  order  can- 
not now  be  made.  That  contention  is  based  upon  two  articles  of  the 
extradition  treaty  with  Germany  of  1872.     Art.  4  of  that  treaty  pro- 
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vides  that  the  extradition  shall  not  take  place  if  the  person  claimed  o. 
the  part  of  the  Government  of  the  United  Kingdom,  pr  the  perso 
claimed  on  the  part  of  any  of  the  Governments  of  the  German  Empir 
has  already  been  tried  and  discharged  or  punished.     First,  it  is  sai 
that  Calberla  was  discharged  in  February,  1904,  and  cannot,  therefore 
be  extradited  under  that  article. 

Whatever  may  be  the  correct  translation  of  the  operative  words  in 
the  order  of  the  German  Court  permitting  the  prisoner  to  go  at  large  on 
account  of  his  health,  it  seems  clear  that  those  words  did  not  operate  to 
discharge  him  from  punishment  in  the  sense  that  he  was  no  longer 
amenable  to  punishment;  and  in  my  opinion  art.  4  cannot  refer  to  the 
case  of  a  man  who  has  been  released  from  custody  according  to  German 
law  upon  the  terms  that  he  shall  come  back  again  to  complete  his  sen- 
tence. We  must  accept  the  order  made  by  a  competent  Court  that  he 
is  to  go  back  for  that  purpose,  and  therefore  hold  that  there  is  no 
evidence  of  a  discharge  within  the  meaning  of  art.  4  of  the  treaty. 

Then  art.  5  was  relied  on.  That  article  provides  that  the  extradition 
shall  not  take  place  if,  subsequently  to  the  commission  of  the  crime,  or 
the  institution  of  the  penal  prosecution,  or  the  conviction  thereon, 
exemption  from  prosecution  or  punishment  has  been  acquired  by  lapse 
of  time  according  to  the  laws  of  the  State  applied  to.  It  is  contended 
that  the  sentence  would  have  expired,  according  to  our  law,  on  November 
11,  1906,  and  that  therefore  this  man  ought  not  to  be  extradited. 

The  idea  underlying  art.  5  seems  to  be  the  application  of  principles 
of  international  justice,  and  that  idea  is  realized  by  providing  that  where 
the  State  applied  to  would  not,  according  to  its  laws,  allow  the  criminal 
to  be  punished,  or  further  punished,  owing  to  lapse  of  time,  he  shall 
not  be  punished,  or  further  punished,  by  the  State  applying  for  his 
extradition.  I  have  had  some  doubt  whether,  inasmuch  as  by  our  law 
punishment  runs  continuously  from  the  date  of  the  sentence,  it  might 
not  be  said  that  at  the  expiration  of  four  years  from  November  11,  1902, 
exemption  from  punishment  had  in  this  case  been  acquired  by  lapse  of 
time  on  November  11,  1906.  But  I  think  that  art.  5  had  in  view  the 
fact  that  Germany  has  certain  prescribed  limits  of  time  within  which 
alone  an  offender  may  be  punislied  after  the  date  of  the  offence.  It  is 
an  article  framed  with  a  view  to  the  laws  of  the  State  applied  to,  where 
that  State  by  its  laws  puts  a  limit  upon  the  time  within  wliich  a  prosecu- 
tion may  be  instituted  or  punisliment  inflicted.  According  to  our 
system  of  procedure,  with  one  exception,  the  whole  term  of  the  punish- 
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ment  for  a  crime  must  be  served  continuously  from  the  date  of  the 
sentence ;  it  does  not  allow  us  to  execute  a  punishment  or  to  keep  a  man 
in  confinement  after  tlie  expiration  of  that  term,  and,  subject  only  to 
the  statutes  which  allow  a  release  on  ticket  of  leave,  punishment  cannot 
be  inflicted  for  the  crime  for  which  sentence  has  been  passed  after  that 
term  has  expired.  If  a  man,  having  obtained  a  ticket  of  leave,  commits 
an  offence,  the  original  punishment  must  be  completed;  but,  apart  from 
special  instances  arising  under  certain  statutes,  an  English  sentence 
cannot  be  broken  in  upon,  and  can  only  be  carried  out  within  the  time 
specified  in  the  sentence.  Does  that  fact  constitute  an  exemption  from 
punislmient  acquired  by  lapse  of  time  according  to  the  laws  of  England  ? 
In  Germany  a  man  may  be  allowed  to  leave  prison  on  tlie  ground  of  ill- 
health,  with  the  obligation  to  return  to  custody  and  serve  the  rest  of 
his  term  of  imprisonment  when  his  health  permits;  and  under  that  law 
the  order  was  made  that  this  man  should  go  back  to  prison  and  serve 
the  rest  of  his  sentence.  It  seems  to  me  that  there  is  nothing  to  exempt 
the  applicant  from  punishment  according  to  our  law,  and  this  rule  must 
therefore  be  discharged. 

Dabling,  J. :  I  am  of  the  same  opinion,  and,  except  upon  the  meaning 
of  art.  5,  I  do  not  desire  to  add  anything  to  what  my  Lord  has  said. 
With  regard  to  art.  5,  I  was  for  some  time  impressed  by  Mr.  Grain's 
argument,  but  I  am  now  satisfied  that  it  ought  not  to  prevail.  In  my 
view  there  is  in  this  case  no  lapse  of  time  giving  exemption  from  punish- 
ment according  to  the  laws  of  England,  because  our  laws  have  for  this 
purpose  no  application  to  the  form  of  intermittent  punishment  which 
is  in  question  here.  The  system  which  prevails  in  Germany  has  no 
parallel  in  this  country. 

Phillihore^  J. :    I  agree,  and  have  nothing  to  add. 

Rule  discharged. 

LODEWYK  JOHANNES  DE  JAGER^  APPELLANT, 

AND 
THE  ATTORNEY-KJENERAL  OF  NATAL,  RESPONDENT. 

[1907]   Appeal  Cases,  S26,  - 
High  Treason  —  Resident  Alien's  Duty  of  Allegiance  —  Special  Leave  to  Appeal. 

This  was  a  petition  for  special  leave  to  appeal  from  a  judgment 
reported  in  (1901)  Natal  L.  R.  p.  65,  of  a  special  Court  constituted  by 
Act  XIV.  of  1900  of  the  Colonv  of  Xatal,  whereby  on  March  14,  1901,  the 
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petitioner  was  adjudged  guilty  of  high  treason  and  was  sentenced  to 
five  years'  imprisonment  and  to  pay  a  fine  of  £5000. 

It  alleged  that  the  petitioner  was  a  burgher  of  the  late  South  African. 
Republic,  who  for  ten  years  and  at  the  date  of  the  outbreak  of  war  in 
1899  was  peacefully  residing  in  Waschbank,  in  Natal,  and  continued 
to  do  so  after  the  battle  of  Elandslaagte  on  October  21  of  that  year 
while  the  Boer  forces  occupied  that  part  of  Natal  in  which  Waschbank 
is  situated  and  the  British  forces  had  retired  to  Ladysmith,  whereby  he 
lost  the  effective  protection  of  Her  late  Majesty;  that  the  Boers  admin- 
istered the  government  and  remained  in  occupation  till  March,  1900; 
that  the  petitioner  was  thereupon  compellable  to  join,  and  did  join,  the 
Boer  forces,  and  aided  and  assisted  them  both  as  commandant  and  as  a 
commissioner  and  justice  of  the  peace;  and  that  after  judgment  as 
aforesaid  he  had  undergone  imprisonment  and  paid  the  fine  imposed. 
The  special  Court  was  dissolved  on  March  12,  1903.  The  Act  creating 
it  neither  granted  nor  withheld  an  appeal  to  Her  late  Majesty,  and 
delay  was  due  solely  to  financial  difficulties.  The  petition  sought  special 
leave  to  appeal  on  the  grounds  that  the  judgment  failed  to  distinguish 
between  the  allegiance  which  the  petitioner  owed  to  Her  late  Majesty 
while  within  her  protection  and  the  allegiance  which  he  owed  to  the 
late  South  African  Republic,  between  his  rights  and  duties  with  regard 
to  hostilities  whilst  he  was  actually  enjoying  the  protection  of  the  Queen 
and  after  he  had  ceased  to  enjoy  it.  It  further  contended  Jthat  aid  and 
assistance  given  to  the  Soutli  African  forces  after  they  had  become 
capable  of  being  compelled  by  those  forces  were  justified  and  in  no 
respect  treasonable,  involving  the  nature  and  extent  of  the  rights  and 
duties  of  a  resident  alien  enemy  and  the  due  application  of  the  law  of 
high  treason. 

Sir  R.  Finlay,  K.  C,  and  A.  R.  Kennedy,  for  the  petitioner,  con- 
tended that  the  petitioner  owed  only  a  local  and  temporary  allegiance  to 
Her  Majesty  whilst  he  was  a  resident  in  Natal  and  was  actually  enjoy- 
ing Her  Majesty's  protection.  The  obligation  ceased  to  be  binding  upon 
him  when  he  was  deprived  of  that  protection,  and  was  de  facto  under 
the  government  and  control  of  the  South  African  Republic.  Aid  and 
assistance  given  to  the.  Boer  forces  by  the  petitioner  under  those  circum- 
stances were  not  treasonable,  but  acts  wliich  he  was  legally  compellable 
to  perform.  It  was  not  alleged  against  him  that  he  had  joined  the 
invadintr  forces  prior  to  their  having  become  establislied  in  possession 
and   government   of   tlie   territory.     Thereupon,   as   a   burgher   of   the 


DECISIONS   INVOLVING   QUESTIONS   OF   INTERNATIONAL    LAW       219 

Bepublic,  he  was  compellable  to  serve.  His  duty  of  allegiance  to  the 
Queen  had  ceased,  and  his  acts  of  service  to  his  own  Government  were 
not  treasonable  as  alleged.  Bef erence  was  made  to  Cok's  Srd  Inst.  p.  4 ; 
Hale's  Pleas  of  the  Crown,  vol.  i,  p.  94;  Foster's  Crown  Cases,  2nd  ed. 
(1776),  1st  discourse,  s.  2,  3rd  ed.  p.  185;  2  Halleck's  International 
Law,  3rd  ed.  p.  450. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Loreburn,  L.  C.  :  The  petitioner  Lodewyk  Johannes  De  Jager 
was  adjudged  guilty  of  high  treason  by  the  special  Court  constituted  by 
Act  No.  XIV.  of  1900  of  the  Colony  of  Natal,  and  now  seeks  special 
leave  to  appeal  to  His  Majesty  in  Council  from  that  judgment  and  the 
sentence  which  followed.  The  circumstances  and  the  questions  of  law 
raised  are  fully  set  out  in  the  petition  and  need  not  be  repeated  here. 
Their  Lordships  have  not  to  consider  any  facts  or  features  of  this  case 
except  the  points  of  law  upon  which  Sir  Robert  Finlay  insisted. 

It  is  an  old  law  that  an  alien  resident  within  British  territory  owes 
allegiance  to  the  Crown,  and  may  be  indicted  for  high  treason,  though 
not  a  subject.  Some  authorities  aflRrm  that  this  duty  and  liability  arise 
from  the  fact  that  while  in  British  territory  he  receives  the  King's 
protection.  Hence  Sir  R.  Finlay  argued  that  when  the  protection 
ceased  its  counterpart  ceased  also,  and  that  as  the  British  forces  evacu- 
ated Waschbank  on  October  21,  1899,  the  petitioner  was  lawfully  entitled 
to  assist  the  invaders  on  and  after  October  24  without  incurring  the 
penalty  of  high  treason. 

Their  Lordships  are  of  opinion  that  there  is  no  ground  for  this  con- 
tention. The  protection  of  a  State  does  not  cease  merely  because  the 
State  forces,  for  strategical  or  otlier  reasons,  are  temporarily  withdrawn, 
so  that  the  enemy  for  the  time  exercises  the  rights  of  an  army  in  occu- 
pation. On  the  contrary,  when  such  territory  reverts  to  the  control  of 
its  rightful  Sovereign,  wrongs  done  during  the  foreign  occupation  are 
cognizable  by  the  ordinary  Courts.  The  protection  of  the  Sovereign  has 
not  ceased.  It  is  continuous,  though  the  actual  redress  of  what  has  been 
done  amiss  may  be  necessarily  postponed  until  the  enemy  forces  have 
been  expelled.  Their  Lordships  consider  that  the  duty  of  a  resident 
alien  is  so  to  act  that  the  Crown  shall  not  be  harmed  by  reason  of  its 
having  admitted  him  as  a  resident.  He  is  not  to  take  advantage  of 
the  hospitality  extended  to  him  against  the  Sovereign  who  extended  it. 
In  modem  times  great  numbers  of  aliens  reside  in  this  and  in  most 
other  countries,  and  in  modern  usage  it  is  regarded  as  a  hardship  if  they 
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are  compelled  to  quit,  as  they  rarely  are,  even  in  the  event  of  war  between 
their  own  Sovereign  and  the  country  where  they  so  reside.  It  would  be 
intolerable,  and  must  inevitably  end  in  a  restriction  of  the  international 
facilities  now  universally  granted,  if,  as  soon  as  an  enemy  made  good  his 
military  occupation  of  a  particular  district,  those  who  had  till  then  lived 
there  peacefully  as  aliens  could  with  impunity  take  up  arms  for  the 
invaders.  A  small  invading  force  might  thus  be  swollen  into  a  considerable 
army,  while  the  risks  of  transport  (which  in  the  case  of  oversea  expeditions 
are  the  main  risks  of  invasion)  would  be  entirely  evaded  by  those  who^ 
instead  of  embarking  from  their  own  country,  awaited  the  expedition 
under  the  protection  of  the  country  against  whom  it  was  directed.  These 
considerations  would  not  justify  a  British  Court  in  deciding  any  case 
contrary  to  the  law,  but  they  offer  an  illustration  of  consequences  which 
would  follow  if  the  law  were  as  the  petitioner  maintains.  There  is  no 
authority  which  compels  their  Lordships  to  arrive  at  so  strange  a  con- 
clusion. The  questions  raised  are,  no  doubt,  of  general  importance,  but 
their  Lordships,  after  hearing  the  arguments  of  counsel  in  support  of  the 
petition,  do  not  consider  the  case  to  be  attended  with  doubt,  and  they 
will  therefore  humbly  advise  His  Majesty  to  dismiss  this  petition. 
There  will  be  no  order  as  to  costs. 


CABOT,  PLAINTIFF, 

AND 

THE  ATTORNEY-GENERAL  OF  QUEBEC,  INTERVENANT. 

[1907]    Appeal  Cases,  511. 

Grant  from  the  Crown  —  Claim  of  Grantee  to  Exclusive  Right  to  Fish   from 

the  Foreshore  —  Construction. 

Appeal  from  a  decree  of  the  above  Court  (March  10,  1906),  affirming 
a  decree  of  the  Superior  Court  for  Lower  Canada  in  the  county  of 
Gasp6  in  the  province  of  Quebec  (September  10,  1904),  and  dismissing 
the  appellant's  action. 

The  issue  in  the  case  was  whether  the  original  grant  under  which  the 
appellant  claimed  to  be  the  owner  of  a  signiory  known  as  "la  Grande 
Riviere  "  conferred  upon  him  the  sole  and  exclusive  riglit  of  fishing  in 
the  waters  of  the  Gulf  of  St.  Lawrence  in  front  of  the  boundary  of  the 
Seigniory. 
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The  Seigniory  has  about  four  miles  and  a  half  frontage  and  a  depth 
of  about  six  miles.  It  abuts  on  the  Gulf  of  St.  Lawrence  near  the  en- 
trance of  the  Bay  des  Chaleurs.  A  river  called  the  Grande  Rivi6re  flows 
through  it  and  empties  into  the  gulf. 

The  defendant  Carbery,  by  virtue  of  fishing  licences  duly  issued  to 
him  by  the  Government  of  the  province  of  Quebec,  claimed  the  right 
to  fish  in  the  waters  of  the  gulf  in  front  of  the  seigniory. 

The  respondent  was  allowed  to  intervene  in  the  action  brought  by  the 
appellant  to  enforce  his  claim,  and  denied  that  the  grant  was  effectual 
to  pass  the  exclusive  right  unless  there  were  expressed  words  to  that 
effect,  and  that  no  such  words  were  in  either  the  original  grant  of  1657  or 
in  the  confirmatory  grant  of  1750. 

Macmaster,  K.  C,  and  Garneau,  K.  C,  for  the  appellant,  contended 
that  the  exclusive  right  claimed  passed  under  the  terms  of  the  grants  as 
a  principal  right  of  the  concession  which  was  en  toute  propri6t6,  and  was 
not  merely  an  accessory  to  some  other  right  the  subject  of  the  grant. 
There  had  been  uninterrupted  possession  of  the  right,  and  the  Govern- 
ment of  the  province  had  no  right  to  grant  the  licences  complained  of 
to  the  defendant  Carbery.  The  Act  18  Vict.  c.  3,  which  abolished  feudal 
rights,  did  not  affect  fishery  rights.^ 

Sir  E.  Carson,  K.  C,  Lanctot,  K.  C,  and  Hamar  Greenwood,  for  the 
respondent,  contended  that  the  foreshore  was  not  included  in  the  grants, 
and  that  the  exclusive  right  of  fishing  claimed  did  not  pass  by  the  grant 
of  a  seigniory  unless  such  right  had  been  by  express  words  included 
in  the  grant.     Those  words  were  wanting  in  both  the  grants  relied  upon. 

Macmaster,  K.  C,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Robertsox:  In  1898  the  appellant  purchased  the  seigniory  and 
fief  of  Grand  River,  in  the  county  of  Gaspe,  as  described  in  the  original 
•deeds  of  concession,  made*  of  the  said  seigniory  by  the  king  of  France, 
and  containing  about  two  leagues  in  front  of  the  whole  depth,  and 
bounded,  in  front  by  the  Gulf  of  St.  Lawrence,  in  rear  by  the  township 
Rameau,  on  one  side  towards  the  west  by  the  seigniory  of  Pabos,  with 
nil  the  fishing  and  hunting  and  other  rights  and  privileges  which  the 
Tendor  had  or  might  have  as  seignior,  or  along  its  frontage  on  the 
seashore.  Other  words  follow,  and  other  exceptions  from  the  grant; 
but  the  real  question  is  whether  a  grant  of  the  king  of  France,  to  which 

1  Fraser  v.  Fraser  (1893),  R.  J.  Q.  2  C.  B.  R.  215. 
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the  appellant  admittedly  has  right,  gives  him  the  exclusive  right  to  fish 
salmon  ex  adverso  of  the  lands  which  are  the  primary  subject  of  the 
grant.  The  Crown,  in  virtue  of  its  ordinary  and  original  right,  has 
granted  licences  to  certain  persons  to  lish  for  salmon  from  the  foreshore 
in  question;  and  the  pretension  of  the  appellant  is  that  the  words  of 
his  grant  from  the  French  king  gave  him  this  exclusive  right.  It  is 
necessary  to  keep  in  mind  that  while,  formally,  there  is  a  plea  that  the 
possession  has  been  according  to  the  appellant's  construction  of  the  title 
(that  is,  exclusive  on  the  part  of  the  appellant)  there  is  no  evidence  of 
this,  and  it  was  not  maintained  in  argument. 

The  sole  question  is  therefore  of  the  effect  of  the  grant  of  the  French, 
king,  which  in  two  forms,  differing  only  in  immaterial  points,  are  set 
out  in  the  Record.  The  appellant  indicated  that  he  had  an  argument 
on  certain  words  "  en  tirant  du  cost6  du  Cap  Espoir  vers  Tile  Percfe,'*^ 
which,  he  contended,  extended  the  boundaries  of  the  grant  of  fishing 
beyond  high-water  mark.  The  fatal  defect  of  this  argument  is  that  the- 
words  supposed  to  imply  extension  are  equally  applied  to  the  grant  of 
land  as  to  the  grant  of  fishing.  And,  indeed,  the  true  meaning  and  use 
of  the  words  "  tirant  vers  "  (according  to  so  high  an  authority  as  Littr£) 
is  no  more  than  to  indicate  the  direction. 

The  question  is  tlierefore  reduced  to  a  very  general  one,  which  is  quite 
settled  in  the  law  of  Canada,  and  that  is,  what  is  the  meaning  of  the 
words  "  avec  droit  de  chasse,  pesche  et  traite  avec  les  sauvages  dans  toute 
r^tendue  de  la  dite  concession ''  ?  The  effect  of  such  a  grant  is  defined 
in  a  passage  cited  in  the  judgment  under  review,  and  the  soundness  of 
the  law  so  laid  down  is  not  impugned  by  the  appellant.  "  Le  droit  de- 
peche  formait  partie  du  fonds  commun  de  la  colonic,  mais  sous  la  garde- 
du  roi,  pour  I'avantage  de  tous,  et  ne  pouvait  devenir  exclusif  sans 
quelque  concession  spfciale  exprimee  dans  des  termes  plus  formels  que- 
ceux  qui  se  trouvaient  dans  la  simple  formule  mentionee  plus  haut,"  and 
the  "  simple  formula,"  in  that  case,  was  exactly  that  which  is  now  under 
consideration.  While  the  question  is  thus  discussed  under  somewhat 
abstract  terms,  it  is  always  to  be  remembered  that  the  exclusive  right 
claimed  (and  never  exercised)  implies  a  grant  by  the  Crown  of  the 
exclusive  use  of  the  foreshore  so  far  as  fishing  is  concerned.  All  the 
arguments  offered  to  tlieir  Lordships  about  the  relative  importance  of 
fishing  and  land  in  such  cases  as  tlie  present  were  fully  in  view  (and 
at  less  distance  of  time)  of  the  Canadian  jurists  who  have  thus  stated 
and  developed  the  law.     The  appellant  received  no  support  from  the 


DECISIONS   INVOLVING    QUESTIONS    OF    INTERNATIONAL    LAW       223. 

Canadian  Courts,  and  their  Lordships  are  entirely  unable  humbly  to 
advise  His  Majesty  otherwise  than  that  this  appeal  should  be  dismissed^ 
The  appellant  will  pay  the  costs  of  the  appeal. 


CHIN    YOW,  APPELLANT,   V.   THE   UNITED   STATES. 

In  the  Supreme  Court  of  the  United  States,  1907. 

No.  76,  October  Term,  1907. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 

District  of  California. 

Mr.  Justice  Holmes  : 

This  is  a  petition  for  habeas  corpus  by  a  Chinese  person,  alleging  that 
he  is  detained  unlawfully  by  the  General  Manager  of  the  Pacific  Mail 
Steamship  Company  on  the  ground  that  he  is  not  entitled  to  enter  the 
United  States.  The  petition  alleges  that  the  petitioner  is  a  resident  and 
citizen  of  the  United  States,  bom  in  San  Francisco  of  parents,  domiciled 
there,  but  it  discloses  that  the  Commissioner  of  Immigration  at  the  port 
of  San  Francisco,  after  a  hearing,  denied  his  right  to  land,  and  that 
the  Department  of  Commerce  and  Labor  affirmed  the  decision  on  appeal. 
The  petitioner  thereupon  was  placed  in  custody  of  the  steamship  com- 
pany to  be  sent  to  China.  So  far  the  case  is  within  United  States  v. 
Ju  Toy,  198  U.  S.  253,  and  the  petition  was  dismissed  for  want  of 
jurisdiction,  (presumably  on  the  ground  of  that  decision,)  as  sufficiently 
appears  from  the  record,  the  reasons  assigned  for  the  appeal  and  the 
order  allowing  the  same.  But  the  petition  further  alleges  that  the 
petitioner  was  prevented  by  the  officials  of  the  Commissioner  from  obtain- 
ing testimony,  including  that  of  named  witnesses,  and  tliat  had  he 
been  given  a  proper  opportunity  he  could  have  produced  overwhelming 
evidence  that  he  was  born  in  the  United  States  and  remained  there  until 
1904,  when  he  departed  to  China  on  a  temporary  visit.  We  do  not 
scrutinize  the  allegations  as  if  they  were  contained  in  a  criminal  indict- 
ment before  the  Court  upon  a  special  demurrer,  but  without  further 
detail  read  them  as  importing  that  the  petitioner  arbitrarily  was  denied 
such  a  hearing  and  such  an  opportunity  to  prove  his  right  to  enter  the* 
country  as  the  statute  meant  that  he  should  have.  The  question  is 
whether  he  is  entitled  to  a  writ  of  habeas  corpus  on  such  a  case  as  that. 

Of  course  if  the  writ  is  granted  the  first  issue  to  be  tried  is  the  truth 
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of  the  allegations  last  mentioned.  If  the  petitioner  was  not  denied  a 
fair  opportunity  to  produce  the  evidence  that  he  desired,  or  a  fair  though 
summary  hearing,  the  case  can  proceed  no  further.  Those  facts  are  the 
foundation  of  the  jurisdiction  of  the  District  Court,  if  it  has  any 
jurisdiction  at  all.  It  must  not  be  supposed  that  the  mere  allegation  of 
the  facts  opens  the  merits  of  the  case,  whether  those  facts  are  proved 
or  not.  And,  by  way  of  caution,  we  may  add  that  jurisdiction  would 
not  be  established  simply  by  proving  that  the  Commissioner  and  the 
Department  of  Commerce  and  Labor  did  not  accept  certain  sworn  state- 
ments as  true,  even  though  no  contrary  or  impeaching  testimony  was 
adduced.  But,  supposing  that  it  could  be  sho\ni  to  the  satisfaction  of 
the  District  Judge  that  the  petitioner  had  been  allowed  nothing  but  the 
semblance  of  a  hearing,  as  we  assume  to  be  alleged,  the  question  is,  we 
repeat,  whether  habeas  corpus  may  not  be  used  to  give  the  petitioner 
the  hearing  that  he  has  been  denied. 

The  statutes  purport  to  exclude  aliens  only.  They  create  or  recog- 
nize, for  present  purposes  it  does  not  matter  which,  the  right  of  citizens 
outside  tlw  jurisdiction  to  return  to  the  United  States.  If  one  alleging 
himself  to  be  a  citizen  is  not  allowed  a  chance  to  establish  his  right  in 
the  mode  provided  by  those  statutes,  although  that  mode  is  intended  to 
be  exclusive,  the  statutes  cannot  be  taken  to  require  him  to  be  turned 
back  without  more.  The  decision  of  the  Department  is  final,  but  that 
is  on  the  presupposition  that  the  decision  was  after  a  hearing  in  good 
faith,  however  summary  in  form.  As  between  the  substantive  right  of 
citizens  to  enter  and  of  persons  alleging  themselves  to  be  citizens  to 
have  a  chance  to  prove  their  allegation  on  the  one  side  and  the  con- 
clusiveness of  the  Commissioner's  fiat  on  the  other,  when  one  or  the 
other  must  give  way,  the  latter  must  yield.  In  such  a  case  something 
must  be  done,  and  it  naturallv  falls  to  be  done  by  the  Courts.  In  order 
to  decide  what  we  must  analvze  a  little. 

If  we  regard  the  petitioner,  as  in  Ju  Toy's  case  it  was  said  that  he 
should  be  res^arded,  as  if  he  had  been  stopped  and  kept  at  the  limit 
of  our  jurisdiction,  108  U.  S.  203,  still  it  would  be  difficult  to  say  that 
he  was  not  imprisoned,  theoretically  as  well  as  practically,  when  to  turn 
him  back  meant  that  he  must  get  into  a  vessel  against  his  wish  and  be 
carried  to  China.  The  case  would  not  be  that  of  a  person  simply  pre- 
vented from  going  in  one  direction  that  he  desired  and  had  a  right  to 
take,  all  others  being  left  open  to  liim,  a  case  in  which  the  judges  were 
not  unanimous  in  Bird  v.  Jones,  7  Q.  B.  742.     But  we  need  not  speculate 
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upon  niceties.     It  is  true  that  the  petitioner  gains  no  additional  right ' 
of  entrance  by  being  allowed  to  pass  the  frontier  in  custody  for  the 
determination  of  his  case.     But  on  the  question  whether  he  is  wrongly 
imprisoned  we  must  look  at  the  actual  facts.     De  facto  he  is  locked  up 
until  carried  out  of  the  country  against  his  will. 

The  petitioner  then  is  imprisoned  for  deportation  without  the  process 
of  law  to  which  he  is  given  a  right.  Habeas  corpus  is  the  usual  remedy 
for  unlawful  imprisonment.  But  on  the  other  hand  as  yet  the  petitioner 
has  not  established  his  right  to  enter  the  country.  He  is  imprisoned 
only  to  prevent  his  entry  and  an  unconditional  release  would  make  the 
entry  complete  without  the  requisite  proof.  The  Courts  must  deal  with 
the  matter  somehow^  and  there  seems  to  be  no  way  so  convenient  as  a 
trial  of  the  merits  before  the  judge.  If  the  petitioner  proves  his  citizen- 
ship a  longer  restraint  would  be  illegal.  If  he  fails  the  order  of  deporta- 
tion would  remain  in  force. 

We  recur  in  closing  to  the  caution  stated  at  the  beginning,  and  add 
that  while  it  is  not  likely,  it  is  possible  that  the  officials  misinterpreted 
Rule  6  as  restricting  the  right  to  obtain  witnesses  which  the  petitioner 
desired  to  produce,  or  Rule  7,  commented  on  in  United  States  v.  Sing 
Tuck,  194  U.  S.  161,  169,  170,  as  giving  them  some  control  or  choice 
as  to  the  witnesses  to  be  heard.  But  unless  and  until  it  is  proved  to  the 
satisfaction  of  the  judge  that  a  hearing  properly  so  called  was  denied, 
the  merits  of  the  case  are  not  open,  and,  we  may  add,  the  denial  of  a 
hearing  cannot  be  established  by  proving  that  the  decision  was  wrong. 

Order  reversed.    Writ  of  habeas  corpus  to  issue. 

Mr.  Justice  Brewer  concurs  in  the  result. 


REUBEN  ROSSER  MCDERMID  V.  ALICE  FLTNN  MCDERMID. 

In  the  United  States  Court  for  China. 
At  Shanghai,  March,  1907, 

This  is  an  action  for  divorce  in  which  petitioner  prays  for  an  absolute 
divorce,  the  custody  of  the  minor  children  and  for  general  relief.  Peti- 
tioner alleges  adultery  as  the  ground  for  divorce.  Defendant  demurs 
to  the  petition  on  the  ground  that  this  Court  is  without  jurisdiction  to 
hear  and  determine  the  case. 

This  raises  the  question  whether  the  United  States  Court  for  China 
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has  authority  to  Iiear  and  determine  matrimonial  causes,  incloding  the 
power  to  grant  absolute  divorce  and  to  decree  separation  fnnn  bed  and 
board. 

The  jurisdiction  of  this  Court  is  defined  in  Sections  1  and  4  of  the 
Act  of  June  30,  1906,  creating  the  Court.  Section  1  of  said  Act  pro- 
vides that: 

A  Conrt  U  herebj  established  to  be  called  the  United  States  Court  for  Chisi, 
which  shall  have  exclusive  jurisdiction  in  all  cases  and  judicial  proeeediiigi 
whereof  jurisdiction  may  now  be  exercised  by  United  States  Consuls  and 
Ministers  by  law  and  by  virtue  of  treaties  between  the  United  States  and  China. 
(Jurisdiction  in  small  civil  and  criminal  cases  excepted.) 

Section  4  of  said  Act  provides  that : 

The  jurisdiction  of  said  United  States  Court,  both  original  and  on  appeal,  in 
civil  and  criminal  matters,  and  also  the  jurisdiction  of  the  Consular  Court  ia 
China,  shall  in  all  cases  be  exercised  in  conformity  i^ith  said  treaties  and  the 
laws  of  the  United  States  now  in  force  in  reference  to  the  American  Consular 
Courts  in  China,  and  all  judgments  and  decisions  of  said  Consular  Courts,  and 
all  decisions,  judgments  and  decrees  of  said  United  States  Court  shall  be  enforced 
In  accordance  with  said  treaties  and  laws.  But  in  all  such  cases  when  sueh 
laws  are  deficient  in  the  provisions  necessary  to  give  jurisdiction  or  to  fumiah 
suitable  remedies,  the  Common  Law  and  the  law  as  established  by  the  declsioDS 
of  the  Courts  of  the  United  States  shall  be  applied  by  said  Court  in  its  dedsioiis 
and  shall  govern  the  same  subject  to  the  terms  of  any  treaties  between  the 
United  States  and  China. 

It  will  thus  be  seen  that  the  jurisdiction  of  this  Court  is  for  all 
practical  purposes  the  same  as  that  exercised  by  the  United  States  Con- 
suls and  Ministers  in  China  prior  to  June  30,  1906,  and  no  more. 

It  now  becomes  necessary  to  determine  the  jurisdiction  in  judicial 

matters  of  the  United  States  Consuls  and  the  United  States  Minister  in 

.China  prior  to  the  above-mentioned  date.     This  involves  an  examination 

of  the  provisions  of  the  treaties  between  the  Ignited  States  and  China 

and  the  statutes  of  the  United  States  passed  pursuant  thereto.     The 

treaties  between  the  United  States  and  China  of  July  3,  1844,  and  June 

18,  1858,  contain  the  following  provision : 

All  questions  in  regard  to  rights  whether  of  property  or  person,  arising  between 
citizens  of  the  United  States  in  China,  shall  be  subject  to  the  jurisdiction  and 
regulated  by  the  authorities  of  their  own  government.  (Sections  15  and  27 
respectively. ) 

The  "  authorities  "  of  the  United  States  Government,  referred  to  in 
the  treaties,  and  the  jurisdiction  wliich  they  shall  exercise  are  named 


DECISIONS   INVOLVING   QUESTIONS   OF   INTERNATIONAL    LAW       227 

and  defined  by  an  Act  of  Congress  passed  for  the  purpose  of  carrying 
into  effect  the  terms  of  said  treaties.  This  subject  is  covered  by  Sections 
4083,  4085  and  4086  of  the  revised  statutes  which  read  as  follows : 

Section  4083:  To  carry  into  full  effect  the  provisions  of  the  treaties  of  the 
United  States  with  China,  Japan,  Siam,  Egypt,  and  Madagascar,  respectively, 
the  Minister  and  the  Consuls  of  the  United  States,  duly  appointed  to  reside  in 
each  of  those  countries,  shall  in  addition  to  other  powers  and  duties  imposed 
upon  them,  respectively,  by  the  provisions  of  such  treaties,  respectively,  be 
inTested  with  the  judicial  authority,  herein  described,  which  shall  appertain  to 
the  office  of  Minister  and  Consul,  and  be  a  part  of  the  duties  belonging  thereto, 
where  and  insofar  as,  the  same  is  allowed  by  treaty. 

Sec.  4085:  Such  officers  are  also  invested  with  all  the  judicial  authority 
necessary  to  execute  the  provision  of  such  treaties,  respectively,  in  regard  to 
civil  rights,  whether  of  property  or  person;  and  they  shall  entertain  jurisdiction 
in  matters  of  contract,  at  the  port  where,  or  nearest  to  which,  the  contract  was 
made,  or  at  the  port  at  which,  or  nearest  to  which,  it  was  to  be  executed,  and 
in  all  other  matters,  at  the  port  where,  or  nearest  to  which,  the  damage  com- 
plained of  was  sustained,  provided  such  port  be  one  of  the  ports  at  which  the 
United  States  are  represented  by  Consuls.  Such  jurisdiction  shall  embrace  all 
controversies  between  citizens  of  the  United  States,  or  others  provided  for  by 
■nch  treaties,  respectively. 

Sec.  4086:  Jurisdiction  in  both  criminal  and  civil  matters  shall,  in  all  cases, 
be  exercised  and  enforced  in  conformity  with  the  laws  of  the  United  States, 
which  are  hereby,  so  far  as  it  is  necessary  to  execute  such  treaties,  respectively, 
and  so  far  as  they  are  suitable  to  carry  the  same  into  effect,  extended  over  all 
citizens  of  the  United  States  in  those  countries,  and  over  all  others  to  the 
extent  that  the  terms  of  the  treaties,  respectively,  justify  or  require.  But  in 
all  cases  where  such  laws  are  not  adapted  to  the  object,  or  are  deficient  in  the 
provisions  necessary  to  furnish  suitable  remedies,  where  suc(i  laws  are  not  adapted 
to  the  object,  or  are  deficient  in  the  provisions  necessary  to  furnish  suitable 
remedies,  the  Common  Law  and  the  Law  of  Equity  and  Admiralty  shall  be 
extended  in  like  manner  over  such  citizens  and  others  in  those  countries;  and 
if  neither  the  Common  Law,  nor  the  Laws  of  Equity  and  Admiralty,  nor  the 
statutes  of  the  United  States,  furnish  appropriate  and  sufficient  remedies,  the 
Ministers  in  those  countries,  respectively,  shall,  by  decrees  and  regulations  which 
shall  have  the  force  of  law,  supply  such  defects  and  deficiencies. 

It  will  be  seen  from  these  statutes  that  the  jurisdiction,  formerly  exer- 
cised by  Consuls  and  Ministers  and  now  exercised  by  this  Court,  to  hear 
and  determine  causes,  is  drawn  from  four  sources. 

First,  —  The  provisions  of  the  treaties  between  the  United  States  and 
China. 

Second,  —  Those  statutes  of  the  United  States  suitable  to  carry  said 
treaties  into  effect,  which  have  been  extended  over  citizens  of  the  United 
States  in  China. 
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Third,  —  The  Common  Law,  including  Equity  and  Admiralty,  and— 
Fourth,  —  The  rules  and  regulations  of  ministers  having  the  force  of 

law,  promulgated  to  supply  defects  and  deficiencies  in  the  laws  of  the 

United  States  and  in  the  Common  Law. 

1.  —  It  will  be  observed  that  the  treaties  merely  outline  in  a  gen^ 
way  the  authority  which  shall  be  exercised  by  the  Government  of  the 
United  States  in  China  over  American  citizens,  leaving  it  to  Congrees 
to  determine  what  tribunals  shall  exercise  said  authority,  and  the  laws 
which  said  tribunals  shall  apply.     It  was  manifestly  the  purpose  of  China 
to  concede  to  the  United  States  absolute  and  unqualified  extraterritorial 
jurisdiction  over  her  citizens  in  China.     The  question  to  be  determined 
is  how  far  Congress  has  gone  in  extending  a  system  of  jurisprudence  to 
American  citizens  in  China.     This  requires  an  examination  of  the  above- 
mentioned  statutes. 

2.  —  Turning  now  to  a  consideration  of  the  statutes  of  the  United 
States  which  have  been  extended  to  China,  we  find  that  no  mention  i 
made  of  the  matter  of  granting  divorce.  It  is  but  natural  that  this  i 
so,  because  in  the  United  States  the  regulation  of  all  matters  relatin; 
to  the  status  of  marriage  is  left  to  the  States,  in  conformity  with  thi 
provisions  of  Article  10  of  the  Amendments  to  the  Constitution, 
provides  that :  "  The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively  or  to  the  people."  It  does  not  follow,  however,  that 
because  Congress  has  not  legislated  on  this  subject  for  the  people  who 
live  in  the  States,  that  it  is  without  constitutional  power  to  pass  laws 
relating  thereto  applicable  to  American  citizens  living  in  China.  It  is 
sufficient  to  note  here  that  up  to  tlie  present  time  it  has  not  done  so. 

3.  —  We  now  pass  to  a  consideration  of  the  Common  Law  as  a  source 
of  authority  for  the  exercise  of  jurisdiction  over  matrimonial  causes. 
The  term  common  law  as  used  in  the  statute  has  been  interpreted  by  this 
Court  in  the  case  of  the  United  States  versus  Biddle  to  mean :  "  Those 
principles  of  the  Common  Law  of  England  and  those  statutes  passed  in 
aid  thereof,  including  the  law  administered  in  the  Equity,  Admiralty 
and  Ecclesiastical  Tribunals,  which  were  adapted  to  the  situation  and 
circumstances  of  the  American  Colonies  at  the  date  of  transfer  of  sover- 
eignty, as  modified,  applied  and  developed  generally  by  the  decisions 
of  the  State  Courts  and  decisions  of  the  United  States  Courts,  and  incor- 
porated generally  in  the  Statutes  and  Constitutions  of  the  States." 

It  now  becomes  necessary  to  examine  the  provisions  of  the  Common 
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Law  on  the  subject  of  divorce  and  "  judicial "  separation.  According 
to  Blackstone  the  English  law  recognized  two  kinds  of  divorce^  the  one 
total  and  the  other  partial. 

The  one  o  vinculo  matrimonii  and  the  other  merely  a  menaa  et  thoro.  The 
total  divorce  must  be  for  some  of  the  canonical  causes  of  the  impediment  existing 
before  marriage,  for  in  the  case  of  total  divorce,  the  marriage  is  declared  null, 
88  having  been  absolutely  tmlawful  ah  initio,  while  divorce  a  menaa  et  thoro 
is  nothing  more  than  separation,  which  does  not  nullify  the  marriage.  With 
08  in  England  adultery  is  only  a  cause  for  separation  from  bed  and  board. 
(1  Blackstone's  Commentaries,  p.  141.) 

According  to  the  earlier  law  of  England,  a  marriage  valid  at  the  time  of  its 

solenmization  was  held  to  be'  indissoluble.      Conjugal  infidelity  only  furnished 

A  l^round  for  separation,  but  nothing  short  of  death  could  release  the  nuptial 

t>oiid.      A  complete  annulment  of  the  tie  could  only  be  obtained  by  the  establish- 

xnent  of  some  antecedent   impediment,   such   as  undue  consanguinity,   physical 

Jjioompetence,  or   mental   incapacity.      Until   about   the  commencement  of  the 

S8th  Century  the  Ecclesiastical  Courts  exercised  exclusive  jurisdiction  over  the 

subject  of  divorce.     The  Ecclesiastical  Courts  refusing  to  grant  divorce  a  vinculo, 

ren  in  cases  of  grossest  conjugal  delinquency,  induced  applications  to  Parlia- 

t,  and  it  is  said  the  first  genuine  example  of  a  dissolution  of  the  nuptial 

L8  in  the  case  of  the  notorious  mother  of  the  highly  gifted  but  unfortunate 

jpoety  Savage,  —  the  Countess  of  Macclesfield.      Since  that  time  the  Parliaments 

SuiTC  exercised  the  power  of  annulling,  absolutely,  the  marriage  bond.      (Wright 

*^r.  Wrif^t's  Lessees,  14  American  Decisions  725.) 

The  authorities  all  agree  that  prior  to  1776  all  judicial  power  to  deal 
"^th  divorce  causes  was  vested  exclusively  in  the  Ecclesiastical  Courts, 
^nd  such  power  was  limited  to  separation  from  bed  and  board,  and  that 
3)rior  to  that  date  all  power  of  absolutely  annulling  the  marriage  bond 
^was  exercised  by  Parliament  alone.     The  courts  also  hold  uniformly 
'that  the  power  to  grant  a  divorce  in  the  United  States  is  a  statutory  and 
not  a  conmion  law  power.     It  is  usually  vested  in  courts  of  law  and 
equity,  although  in  a  few  cases  probate  courts  have  been  vested  with  this 
authority.     In  the  absence  of  constitutional  provisions  or  express  legis- 
lation, no  American  tribunal  has  jurisdiction  to  grant  divorce.     (Sharon 
V.  Sharon,  69  California  209). 

This  disposes  of  the  Common  Law  authority  for  granting  absolute 
divorce,  but  leaves  to  be  considered  the  question  whether  there  is  suflB- 
cient  warrant  in  the  Common  Law  as  above  defined  to  authorize  this 
Court  to  grant  a  separation  from  bed  and  board.  This  involves  a  con- 
sideration of  the  question  whetlier  the  law  on  this  subject,  as  adminis- 
tered by  the  Ecclesiastical  Courts,  constituted  a  part  of  tlie  Common 
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Law  of  England  which  was  introduced  into  the  United  States  at  the 
date  of  the  change  of  sovereignty.  As  above  pointed  out,  at  the  time 
we  derived  our  common  law  from  England,  the  Ecclesiastical  or  Church 
Courts  had  exclusive  jurisdiction  of  causes  relating  to  marriage  and 
divorce.  It  was  a  dogma  of  the  church  that  marriage  was  a  divine 
institution,  a  sacrament  not  to  be  dissolved  by  divorce  unless  by  direc- 
tion of  the  head  of  the  church.  Marriage  was,  therefore,  within  the 
control  of  the  Church  Courts,  and  the  Civil  Courts  had  no  jurisdiction. 
Whilst  the  principles  of  the  Common  Law  which  were  applicable  to  the 
colonies  were  introduced  into  the  United  States  and  became  the  com- 
mon law  of  the  various  states,  vet  not  all  of  the  Ecclesiastical  Law  was 
suited  to  the  conditions  and  wants  of  the  people.  There  were  no  Eccle- 
siastical Courts  to  administer  the  Ecclesiastical  Law,  and  Courts  of 
equity  and  common-law  jurisdiction  had  no  jurisdiction  to  hear  and 
determine  divorce  causes  until  it  was  conferred  upon  them  by  statutes, 
and  the  statutes  on  the  subject  subsequently  passed  did  not  confer  the 
full  jurisdiction  of  the  Ecclesiastical  Courts  upon  the  State  Courts,  but 
only  jurisdiction  to  grant  divorce  and  annul  marriage  in  certain  cases 
specified  therein.  The  Ecclesiastical  Law  as  a  whole  was  not,  therefore, 
adopted  as  a  part  of  our  common  law.  The  jurisdiction  conferred  by 
the  statutes  was  special  and  limited  to  the  causes  for  divorce  enumerated 
therein.  Bishop  in  his  work  on  Marriage  and  Divorce  contends,  that 
the  fact  that  there  were  no  courts  in  the  colonies  in  which  to  administer 
the  law  of  divorce  as  established  in  the  Ecclesiastical  Courts,  is  not  a 
suflRcient  reason  to  warrant  the  conclusion  that  the  common  law  of 
divorce  did  not  follow  the  colonists  to  America.     He  savs : 

As  just  stated  in  brief,  English  colonists  to  an  uninhabited  country  carry 
with  them  to  their  new  locality  their  English  laws,  except  such  as  are  inap- 
plicable to  their  altered  relations  and  circumstances.  This  general  doctrine,  in 
its  applicability  to  this  country,  is  every  where  recognized  by  our  Courts,  and 
in  most  of  the  States  it  has  been  confirmed  either  in  the  written  Constitution  or 
by  legislative  enactment.  Nor  is  it  material  to  this  doctrine  in  what  tribunal, 
in  England,  a  law  in  question  is  there  administered.  Sinoe  every  law  from  the 
mother  country  presents  itself  to  a  colony  separated  from  the  court  of  its  origin, 
never,  in  reason,  can  its  adoption  or  rejection  depend  on  the  name  or  constitution 
of  such  Court.  In  accord  with  this  view  is  the  language  of  the  books,  "all 
laws,"  and,  though  in  some  of  the  American  cases  the  term  "  Common  Law  '* 
is  used,  the  broad  meaning  of  the  term,  not  its  narrow  and  technical  one,  is 
intended.  Moreover,  the  Courts  of  England  have  specifically  held  that  the 
matrimonial  law  of  the  ecclesiastical  tribunals  is  a  branch  of  the  law  which  the 
colonists  take  with  them. 
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The  poeition  of  Professor  Bishop^  however,  is  controverted  by  Chan- 
cellor Sanford  in  the  case  of  Burtis  v.  Burtis  (1st  Hopkin^s  Chancery, 
657  New  York,  14  American  Decisions  563).  This  is  the  leading  case 
on  the  question  now  under  consideration,  and  Chancellor  Sanford  treated 
the  subject  in  an  exhaustive  manner.  Since  this  Court  is  inclined  to 
adopt  the  view  announced  by  the  Learned  Chancellor,  his  opinion  will 
here  be  quoted  extensively.    He  says : 

The  colony  of  New  York  never  had  any  court  possessing  jurisdiction  of 
matrimonial  causes  or  power  to  grant  divorce.  No  statute  defining  the  causes 
of  divorce  or  authorizing  divorces  in  any  case  whatever  was  ever  enacted  by 
the  legislature  of  the  colony.  Some  special  applications  for  divorces  were  made 
to  the  colonial  legislature,  but  all  such  applications  were  refused.  The  Governor 
of  the  colony,  with  the  consent  of  the  Council,  had  power  to  establish  courts 
of  juetioe  and  all  the  courts  of  the  colony  derived  their  origin  from  this  source  of 
authority;  but  no  court  having  cognizance  of  matrimonial  causes  or  divorces  was 
ever  established  in  the  colony.  No  court  of  the  colony  exercised  very  much 
jurisdiction  and  no  law  concerning  divorce  was  ever  enacted  by  the  colonial 
legislature.  It  thus  appears  that  the  law  of  England  concerning  divorces  and 
matrimonial  clauses  was  never  adopted  by  the  colony  of  New  York.  It  was 
not  adopted  in  fact  or  in  practice,  and  it  was  never  the  law  of  the  colony.  By 
the  constitution  of  the  State  adopted  in  1777,  such  parts  of  the  Common  Law  of 
England  and  the  Statute  Law  of  England  and  Great  Britain  and  of  the  Acts 
of  the  legislature  of  the  colony  as  together  formed  the  law  of  the  colony  on 
the  19th  day  of  April  1775,  were  declared  to  be  the  law  of  this  State.  The  law 
of  the  colony  was  thus  adopted  as  the  law  of  the  State.  The  law  of  England 
eonoeming  divorces  and  matrimonial  causes  not  forming  a  part  of  the  law  of  the 
colony,  did  not  become  the  law  of  the  State.  I  cannot  admit  that  we  have  any 
other  code  on  the  same  subject,  and  that  the  laws  of  England  concerning 
divorces  are  also  laws  of  this  State.  The  English  law  concerning  divorces  and 
causes  of  divorce  as  it  exists  now,  and  as  it  existed  while  this  State  was  a  colony, 
is  chiefly  the  Ecclesiastical  Law  and  not  the  Common  Law  of  that  country. 
It  is  administered  by  judges  and  courts  whose  jurisdiction  has  never  existed 
either  in  the  State  or  the  colony  of  New  York,  and  it  was  evidently  regarded  by 
our  ancestors  of  the  colony  and  of  the  State  as  no  part  of  the  common  law 
which  they  adopted.  Our  statutes  are,  clearly,  original  regulations,  intended 
to  authorize  divorces  in  cases  in  which  no  divorce  could  before  he  obtained. 
They  define  the  causes  for  which  divorces  shall  be  granted,  they  give  jurisdiction 
of  Uiose  cases  in  this  Court,  and  they  give  no  other  jurisdiction.  The  specified 
esses  are,  with  some  difTerences,  causes  of  divorce  by  the  laws  of  England;  but 
these  statutes  are  evidently  founded  on  the  supposition  that  the  causes  of  divorce 
which  they  define,  were  not  causes  of  divorce  by  any  pre-existing  law  in  force 
in  this  State.  In  every  view  of  these  acts  of  our  legislature  they  are  substantive 
laws,  authorizing  divorces  in  the  case^  which  they  specify,  and  not  authorizing 
divorce  in  any  other  case  or  for  any  other  cause. 
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In  our  view  the  reasoning  of  the  learned  Chancellor  as  above  set  forth 
is  entitled  to  greater  weight  than  the  ingenious  and  plausible  argument 
of  Professor  Bishop  and  appears  to  be  better  supported  by  the  authorities. 

That  no  Court  has  a  right  to  take  jurisdiction  of  matters  relating  to 
the  status  of  marriage  unless  such  jurisdiction  has  been  specially  con- 
ferred by  statute  is  a  principle  firmly  established  in  American  law  and 
universally  applied  by  American  Courts.  "  A  divorce  cannot  be  had 
except  in  that  Court  upon  which  the  State  has  conferred  jurisdiction, 
and  it  can  be  had  for  those  causes  only,  and  with  those  formalities  only, 
which  the  State  has  by  statute  prescribed."  (Dennis  v.  Dennis,  68  Con- 
necticut, 186;  De  Meli  v.  De  Meli,  67  Howard  Pr.,  N.  Y.,  20.) 

In  view  of  this  rule  and  the  fact  that  all  of  the  States  have  dealt  with 
the  subject  of  matrimonial  causes  originally  and  with  such  striking  lack 
of ^  uniformity  we  are  of  opinion  that  the  law  of  divorce  as  administered 
by  the  Ecclesiastical  Courts  of  England  has  not  been  adopted  generally 
by  American  tribunals  as  the  basis  of  their  decisions  on  the  subject  of 
divorce,  and  has  not  formed  the  substratum  of  the  law  of  divorce  as 
enacted  by  the  various  States ;  hence  we  conclude  that  said  Ecclesiastical 
Law  did  not  become  a  part  of  the  Common  Law  within  the  meaning  of 
that  term  as  it  has  been  interpreted  by  this  Court. 

4.  —  This  leaves  for  consideration  the  question  whether  the  regulations 
of  the  Minister  on  the  subject  of  divorce  conferred  jurisdiction  upon  this 
Court  to  hear  and  determine  matrimonial  causes.  Without  entering  upon 
a  discussion  of  the  question  whether  Congress  has  the  constitutional  right 
to  delegate  its  legislative  powers  to  a  United  States  Minister  to  a  foreign 
country  it  is  sufficient  for  our  purposes  to  inquire  if  our  Minister  has 
actually  promulgated  rules  and  regulations  prescribing  causes  for  di- 
vorce in  China.  The  regulations  of  the  Minister  on  this  subject  are 
found  in  Section  VII  of  the  Consular  Court  Regulations  of  1864,  and 
are  as  follows: 

SECTION  VII,  DIVORCE. 

46.  —  Libels  for  divorce  must  be  signed  and  sworn  to  before  the  Consul,  and 
on  the  trial  each  party  may  testify. 

47.  —  The  Consul,  for  good  cause,  may  order  the  attachment  of  libeller's  prop- 
erty to  such  an  amount  and  on  such  terms  as  he  may  think  proper. 

48.  —  He  may  also,  at  his  discretion,  order  the  husband  to  advance  to  his 
wife,  or  pay  into  Court,  a  reasonable  sum  to  enable  her  to  prosecute  or  defend 
the  libel,  with  a  reasonable  monthly  allowance  for  her  support,  pending  the 
proceedings. 
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49.  —  Alimony  may  be  awarded  or  denied  the  wife  on  her  divorce  at  his 
diaeretion. 

60.  —  Custody  of  the  minor  children  may  be  decreed  to  such  party  as  justice 
and  the  children's  good  may  require. 

51.  —  Divorce  releases  both  parties,  and  they  shall  not  be  remarried  to  each 
other. 

62.  —  Costs  are  at  the  discretion  of  the  Consul. 

It  will  be  seen  from  the  foregoing  regulations  that  they  do  not  under- 
take to  prescribe  the  causes  for  which  divorce  may  be  granted,  but 
purport  to  be  little  more  than  rules  of  procedure. 

It  thus  appears  (a)  that  our  treaties  with  China  contain  no  specific 
provision  on  the  subject  of  divorce,  (b)  That  the  statutes  of  the  United 
States  which  have  been  extended  to  China  are  also  silent  on  this  subject. 
(c)  That  the  Common  Law  in  force  in  China  does  not  embrace  the 
subject  of  matrimonial  causes,  and  (d)  that  the  Minister  has  not  issued 
regulations  prescribing  grounds  on  which  divorce  or  judicial  separation 
ahall  be  granted. 

In  view  of  the  foregoing  facts,  and  the  rule  universally  adopted  by 

the  Courts  of  the  United  States  that  Courts  have  no  jurisdiction  in 

matrimonial  cause?  except  when  specifically  conferred  by  statute,  we  hold 

that  the  United  States  Court  for  China  is  without  jurisdiction  to  hear 

and  determine  matrimonial  causes. 

The  demurrer  is  sustained  and  plaintiff's  petition  is  dismissed  with 

Signed:   L.  R.  Wilfley, 
Judge  of  the  United  States  Court  for  China. 


BE  PROBATE  OP  THE  WILL  OF  JOHN  PRATT  ROBERTS* 

In  the  United  States  Court  for  China. 
At  Shanghai,  May,  1907. 

OPINION. 

Mrs.  Rosalie  Adelaide  Jackson  has  filed  in  this  court  a  document  pur- 
K^orting  to  be  the  last  will  and  testament  of  her  father,  Captain  John 
itt  Roberts,  an  American  citizen  who  resided  in  Shanghai  at  the  date 
k{  his  deaths  and  she  has  asked  that  the  same  be  admitted  to  probate. 
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The  petition  raises  the  question  whether  this  court  has  jurisdiction  in 
the  matter  of  the  administration  of  estates  of  Americans  decedent  in 
China.  In  order  to  determine  this  question  it  will  be  necessary  to  in- 
quire into  the  probate  jurisdiction  of  the  American  consular  courts  in 
China  prior  to  the  establishment  of  this  court,  because  the  latter  has 
no  jurisdiction  that  was  not  possessed  by  the  former. 

Section  1  of  the  Act  of  June  30,  1906,  creating  this  court,  provides 
that  it  shall  have  exclusive  jurisdiction  in  all  judicial  proceedings 
whereof  jurisdiction  may  now  be  exercised  by  the  United  States  consuls 
and  ministers  by  law  and  by  virtue  of  treaties  between  the  United  States 
and  China,  except  in  civil  cases  where  the  amount  involved  does  not 
exceed  five  hundred  dollars  gold  and  in  criminal  cases  where  the 
punishment  does  not  exceed  a  fine  of  one  hundred  dollars  or  sixty  days' 
imprisonment  or  both.     In  such  cases  the  consuls  retain  jurisdiction. 

There  can  be  no  doubt  that  China  intended  by  the  treaties  of  extra- 
territoriality to  concede  to  the  United  States  complete  jurisdiction  over 
Americans  resident  in  China,  and  over  their  property  located  in  China; 
and  it  is  equally  certain  that  Congress,  by  enacting  the  statute  of  June 
22,  1860,  pursuant  to  the  terms  of  the  treaties  and  for  the  purpose  of 
carrying  the  same  into  full  force  and  effect,  meant  to  extend  to  China  a 
body  of  laws  adequate  to  the  needs  of  American  citizens  resident  therein. 

The  treaty  of  1858  provides  in  Article  XXVII  as  follows : 

All  questions  in  regard  to  rights  whether  of  property  or  of  person,  arising 
between  citizens  of  the  United  States  in  China  shall  be  subject  to  the  juris- 
diction and  regulated  by  the  authorities  of  their  own  Government. 

A  portion  of  the  Act  of  Congress  of  18G0  embodied  in  Revised  Stat- 
utes, Section  4085,  enacted  for  the  purpose  of  carrying  into  full  effect  the 
provisions  of  the  treaties,  provides  in  respect  to  ministers  and  consuls 
that 

Such  officers  are  also  invested  with  all  the  judicial  authority  necessary  to 
execute  the  provisions  of  such  treaties,  respectively,  in  regard  to  civil  rights, 
whether  of  property  or  person. 

This  brings  us  to  a  consideration  of  the  question  whether  Congress 
extended  to  China  a  system  of  laws  relating  to  the  administration  of 
estates  which  the  above  named  officers  were  to  aoplv. 

The  answer  to  this  question  is  found  in  the  provisions  of  Revised 
Statutes,  Section  4086,  which  reads  as  follows : 
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Section  4086.    Jurisdiction  in  both  criminal  and  civil  matters  shall,  in  all 

be  exercised  and  enforced  in  conformity   with   the   laws   of  the   United 

States,  which  are  hereby,  so  far  as  is  necessary  to  execute  such  treaties,  respec- 

tiTely,  and  so  far  as  they  are  suitable  to  carry  the  same  into  effect,  extended 

over  all  citizens  of  the  United  States  in  those  countries,  and  over  all  others  to 

the  extent  that  the  terms  of  the  treaties,  respectively,  justify  or  require.     But  in 

all  cases  where  such  laws  are  not  adapted  to  the  object,  or  are  deficient  in  the 

provisions  necessary  to  furnish  suitable  remedies,  the  common  law  and  the  law 

of  equity  and  admiralty  shall  be  extended  in  like  manner  over  such  citizens  and 

others  in  those  countries;  and  if  neither  the  common  law,  nor  the  law  of  equity 

or  admiralty,  nor  the  statutes  of  the  United  States,  furnish  appropriate  and 

sufficient  remedies,  the  ministers  in  those  countries,  respectively,  shall  by  decrees 

mnd  regulations  which  shall  have  the   force  of  law,  supply  such  defects  and 

^leficiencies." 

Since  neither  the  general  laws  of  the  United  States  nor  the  laws 
Telating  in  particular  to  extraterritorial  jurisdiction  contain  specific 
provisions  on  the  administration  of  estates,  and  since  the  minister  has 
issued  no  regulations  on  the  subject,  it  follows  that  the  only  source  from 
which  jurisdiction  might  be  drawn  was  the  common  law. 

The  question  now  presents  itself,  was  the  law  of  probate  of  wills  and 
the  administration  of  estates  included  in  the  "  common  law ''  which  was 
extended  to  China  bv  the  statute  ? 

The  term  "  common  law  "  has  been  interpreted  by  this  court  to  mean : 

Those  principles  of  the  common  law  of  England  and  those  statutes  passed  in 
aid  thereof,  including  the  law  administered  in  the  equity,  admiralty  and  ecclesi- 
astical tribunals,  which  were  adapted  to  the  situation  and  circumstances  of  the 
American  colonies  at  the  date  of  transfer  of  sovereignty,  as  modified,  applied 
and  developed  generally  by  the  decisions  of  the  State  courts  and  by  the  decisions 
of  the  United  States  courts,  and  incorporated  generally  into  the  statutes  and 
eonstitutions  of  the  States.     United  States  v,  Biddle,  March  6,  1907. 

In  order  to  determine  whether  the  law  governing  the  administration 
of  estates  was  covered  by  the  common  law  as  thus  construed  it  will  be 
necessary  to  review  the  history  of  the  law  on  the  subject  with  a  view  to 
ascertaining,  first,  whether  it  was  a  part  of  the  common  law  of  England 
and  the  statutes  passed  in  aid  thereof,  and,  if  so,  second,  whether  it 
has  been  introduced  into  the  United  States  as  the  basis  of  the  American 
law  of  probate.  On  account  of  the  meagemess  of  the  library  available 
to  the  court  at  the  present  time  our  investigation  will  be  mainly  confined 
to  accounts  contained  in  the  commentaries  of  Blackstone  and  Kent,  and 
Judge  Woemer's  work  on  "The  American  Law  of  Administration." 
The  law  governing  the  administration  of  estates  in  England  is  com- 
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monlj  referred  to  by  text-writers  and  judges  ae  a  part  of  the  erckriartical 
laWy  which  va£  adminiftered  exclufively  in  the  eccledastical  courts. 
I'hough  there  is  warrant  in  the  law  for  this  conclusion  bv  reason  of  the 
fact  that  ecclesiastical  courts  exercised  almost  complete  jnrisdicrion  OTer 
estates  of  deceased  (persons  for  a  long  period  of  time  in  England,  jet  it 
will  be  found  upon  a  close  examination  of  the  history  of  the  law  that  the 
subject  was  in  fact  covered  by  the  common  law,  that  estates  were  admin- 
istered in  the  courts  of  common  law,  prior  to  the  establishment  of  the 
ecclesiastical  courts  and  that  the  common-law  principles  and  procedure 
of  the  common-law  courts  appeared  in  the  history  of  the  administratian 
of  estates  through  all  the  centuries,  and  have  exercised  a  profound 
influence  on  the  American  law  of  administration. 

With  us  in  England  [says  Blackstone]  this  power  of  bequeathing  ia  eoeral 
with  the  first  rudiments  of  the  law:  for  we  have  no  traces  of  memorials  of  anj 
time  when  it  did  not  exist.  *  *  *  But  we  are  not  to  imagine  that  this  power 
of  bequeathing  extended  originally  to  all  a  man's  personal  estate.  On  tlie 
contrary,  Glanvil  will  inform  us  that  by  the  common  law,  as  it  stood  in  the 
reign  of  Henry  the  Second,  a  man's  goods  were  to  be  divided  into  three  equal 
parts:  of  which  one  went  to  his  heirs  or  lineal  descendants,  another  to  hia  wife, 
and  a  third  was  at  his  own  disposal.  *  *  •  The  shares  of  the  wife  and  children 
were  called  their  reasonable  parts,  •  *  •  This  continued  to  be  the  law  of  the 
land  at  the  time  of  magna  charta.  *  *  *  In  the  reign  of  King  Edward  the 
Third,  this  right  of  the  wife  and  children  was  still  held  to  be  the  universal  or 
common  law,  *  *  *  In  case  a  person  made  no  disposition  of  such  of  his  goods 
at  were  testable,  whether  that  were  only  part  or  the  whole  of  them,  he  was,  and 
is,  said  to  die  intcHtate;  and  in  such  cases  it  is  said,  that  bv  the  old  law  the 
king  waH  entitled  to  seize  upon  his  goods,  as  the  parens  patricCy  and  general 
trustee  of  the  kingdom.  This  prerogative  the  king  continued  to  exercise  for 
tome  time  by  his  own  ministers  of  justice;  and  probably  in  the  county  court 
where  matters  of  all  kinds  were  determined;  and  it  was  granted  as  a  franchise 
to  many  lords  of  manors,  and  others,  who  have  to  this  day  a  prescriptive  right 
to  grant  administration  to  their  intestate  tenants  and  suitors,  in  their  own 
courts  baron,  and  other  courts,  or  to  have  their  wills  there  proved,  in  case  they 
made  any  diHposition.  Afterwards,  the  crown,  in  favour  of  the  church,  invested 
the  prelates  witli  this  branch  of  the  prerogative;  which  was  done,  saith  Perkins, 
because  it  was  intended  by  the  law  that  spiritual  men  are  of  better  conscience 
than  laymen,  and  that  they  had  more  knowledge  what  things  would  conduce  to 
the  benefit  of  the  soul  of  the  deceased.  The  goods  therefore  of  intestates  were 
given  to  the  ordinary  by  the  crown;  •  •  ♦  And,  as  he  had  thus  the  dis- 
position of  intestates'  effects,  the  probate  of  will  of  course  followed.  (Book  11, 
p.  401.) 

Continuing  in  chapter  seven  of  the  third  book  of  his  commentaries, 
Blackstone,  in  discussing  the  jurisdiction  of  ecclesiastical  courts,  says: 
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Testamentary  causes  are  the  only  remaining  species  belonging  to  the  eoclesiaa* 
tical  jurisdiction;  which,  as  they  are  certainly  of  a  mere  temporal  nature,  may 
seem  at  first  view  a  little  oddly  ranked  among  matters  of  a  spiritual  cognizance. 
And,  indeed,  they  were  originally  cognizable  in  the  king's  courts  of  common 
law,  viz.,  the  county  courts;  and  afterwards  transferred  to  the  jurisdiction  of 
the  church  by  the  favour  of  the  crown  as  a  natural  consequence  of  granting  to 
the  bishops  the  administration  of  intestates'  effects.  *  *  *  At  what  period 
of  time  the  ecclesiastical  jurisdiction  of  testaments  and  intestacies  began  in 
En^^and,  is  not  ascertained  by  any  ancient  writer.  *  *  *  It  appears  that  the 
foreign  clergy  were  pretty  early  ambitious  of  this  branch  of  power.  *  *  *  It 
fell  within  the  jurisdiction  of  the  spiritual  courts  by  the  express  words  of  the 
charter  of  King  William  I,  which  separated  those  courts  from  the  temporal. 
And  afterwards,  when  King  Henry  I,  by  his  coronation-charter,  directed  that 
the  goods  of  an  intestate  should  be  divided  for  the  good  of  his  soul,  this  made 
all  intestacies  immediately  spiritual  causes,  as  much  as  a  legacy  to  pious  uses 
had  been  before.  This,  therefore,  we  may  probably  conjecture,  was  the  »ra 
*  *  *  when  the  king,  by  the  advice  of  the  prelates,  and  with  the  consent  of  the 
barons,  invested  the  church  with  this  privilege.      (Book  III,  p.  95-7.) 

As  far  as  we  are  able  to  ascertain,  these  deductions  of  Blackstone  are 
based  upon  the  rulings  of  the  courts  in  the  Hensloe  Case  (Coke's  Be- 
ports,  Part  IX,  36  b)  and  in  Snelling's  Case  (Coke's  Reports,  Part  V, 
32  b). 

The  Court  in  Snelling's  Case  held  that : 

If  the  Ordinary  took  the  goods  into  his  possession,  he  was  chargeable  by  the 
common  law.  And  the  statute  of  West.  cap.  19  was  made  in  affirmance  of  the 
common  law. 

The  history  of  the  law,  as  recited  in  the  Hensloe  Case,  seems  to  have 
met  the  approval  of  the  annotator  of  Coke's  Reports,  who,  in  commenting 
upon  the  same,  uses  the  following  language: 

It  appears  to  have  been  a  matter  of  great  controversy,  to  whom  the  probate  of 
wills  and  granting  of  administration  originally  belonged,  and  whether  these 
matters  were  entirely  of  ecclesiastical  cognizance;  the  better  opinion  seems  to 
be  that  the  probate  of  testaments  did  not  originally  belong  to  the  ecclesiastical 
jurisdiction. 

Again  he  says: 

Wills  may  be  proved,  i.  e.,  recorded  in  any  of  the  courts  of  common  law  at 
Westminster  and  so  likewise  in  the  courts  of  equity,  as  the  chancery  or 
exchequer;  so  also  in  the  chamber  of  the  city  of  London,  and  divers  other  cities 
and  towns;  and  many  lordships  and  manors  have  an  original  right  of  proving 
wills.  And  upon  the  whole  it  appears,  clearly,  that  the  claim  and  practice  of 
the  spiritual  courts  in  this  particular  was  originally  a  mere  usurpation. 
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This  is  also  the  view  taken  by  Professor  Stubbs  in  his  work  on  the 
Constitutional  History  of  England.     He  says : 

The  whole  jurisdiction  in  questions  of  marriage  was,  owing  to  the  sacramental 
character  ascribed  to  the  ordinance  of  matrimony,  throughout  Christendom  a 
spiritual  jurisdiction.  The  ecclesiastical  jurisdiction  in  testamentary  matters 
and  the  administration  of  the  goods  of  persons  dying  intestate  was  peculiar  to 
England  and  the  sister  kingdoms,  and  had  its  origin,  it  would  appear,  in  times 
soon  after  the  Conquest.  In  Anglo-Saxon  times  there  seems  to  have  been  no 
distinct  recognition  of  the  ecclesiastical  character  of  these  causes,  and  even  if 
there  had  been  they  would  have  been  tried  in  the  county  court.  Probate  of  wills 
is  also  in  many  cases  a  privilege  of  manorial  courts  which  have  nothing 
ecclesiastical  in  their  composition,  and  represent  the  more  ancient  moots  in 
which  no  doubt  the  wills  of  the  Anglo-Saxons  were  published.  As  however  the 
testamentary  jurisdiction  was  regarded  by  Glanvill  as  an  undisputed  right  of 
the  church  courts,  the  date  of  its  commencement  cannot  be  put  later  than  the 
reign  of  Henry  I,  and  it  may  possibly  be  as  old  as  the  division  of  lay  and 
spiritual  courts.      (Vol.  Ill,  p.  344.) 

The  trust  thus  vested  in  the  prelates  in  the  course  of  time,  was  grossly 
abused. 

The  common  law  did  not  make  him  [the  ordinary],  being  a  spiritual  governOTy 
subject  to  temporal  suits  for  such  things.  And  this  was  a  great  defect  in  the 
common  law.     (Graybrook  v.  Fox,  1  Plowd.  275,  277.) 

The  popish  clergy,  says  Blackstone,  took  to  themselves  (under  the  name  of 
the  church  and  the  poor)  the  whole  residue  of  the  estate  of  the  deceased,  after 
the  partes  rationahiles,  or  two-thirds,  of  the  wife  and  children  were  divided, 
without  paying  even  his  debts  or  other  charges  thereon.  This  led  to  the  enact- 
ment of  the  Statute  of  Westminster  II.,  directing  the  ordinary  to  pay  the 
intestate's  debts  so  far  as  his  goods  would  extend.  But  even  after  this  check 
to  the  exorbitant  power  of  the  clergy,  whereby  the  ordinary  was  made  liable  to 
creditors,  yet  the  residuum  after  payment  of  debts  still  remained  in  their  hands, 
to  be  applied  to  whatever  purpose  his  conscience  should  approve.  It  was  the 
flagrant  abuse  of  this  power  that  again  called  for  legislative  interposition;  by 
the  Statute  of  31  Edward  III,  c.  11,  the  estates  of  deceased  persons  were  directed 
to  be  administered  by  the  next  of  kin  of  the  deceased,  if  he  left  no  will,  and  not 
by  the  ordinary  or  any  of  his  immediate  dependants.  (VVoerner,  American 
Law  of  Administration,  vol.  1,  p.  316.) 

This  statute  put  the  representatives  of  the  estates  of  intestates  upon 
the  same  footing  with  respect  to  suits  and  accounting  as  executors  and 
made  them  officers  of  the  ordinary.  By  the  statute  of  21  Henry  VIII, 
c.  5,  the  discretion  of  the  ordinary  in  the  appointment  of  administrators 
to  intestate  estates  was  enlarged,  so  as  to  authorize  the  appointment  of 
either  the  widow,  or  the  next  of  kin,  or  both.     The  Statutes  of  Distribu- 
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tion,  22  and  23  Charles  II,  c.  10,  and  29  Charles  II,  e.  30,  made  distri- 
butable among  the  widow  and  next  of  kin,  leaving  in  the  hands  of  the 
administrator  for  his  own  use  the  third  formerly  retained  by  the  church, 
until  finally  by  the  first  statute  of  I  James  II,  c.  17,  this  third  was  made 
distributable,  as  well  as  the'  remainder  of  the  intestate  estate.  ( 1  Brad- 
ford Surrogate  Reports  26 ;  Woerner,  American  Law  of  Administration, 
vol.  1,  p.  316;  Blackstone,  Book  II,  p.  494,  495). 

The  powers  of  the  spiritual  courts  were  thus  restricted  to  the  judicial 
cognizance  of  the  class  of  cases  arising  out  of  the  probate  of  wills,  the 
granting  of  administration  and  the  payment  of  legacies,  and  thus  re- 
mained until,  by  the  statute  creating  the  court  of  probate,  their  powers 
in  this  respect  were  wholly  abrogated.     (20  and  21  Victoria,  c.  77). 

We  have  thus  traced  in  brief  outline  the  history  of  the  law  of  adminis- 
tration of  estates  in  England,  wherein  it  appears  that  it  was  a  matter 
cognizable  by  the  common  law  and  in  the  common  law  courts  until  about 
the  period  of  the  Norman  Conquest;  that  thereafter  the  jurisdiction 
over  the  estates  of  deceased  persons  was  transferred  to  ecclesiastical 
courts,  proceedings  in  which,  says  Blackstone,  "  were  regulated  according 
to  the  practice  of  the  canon  and  civil  law,  or  rather  according  to  a 
mixture  of  both,  corrected  and  new  modelled  by  their  own  peculiar  usages 
and  interpositions  of  courts  of  common  law."     (Book  III,  p.  100). 

It  now  becomes  necessary  to  consider  how  far  the  principles  of  the 
common  law  thus  established  and  the  statutes  passed  in  aid  thereof  were 
introduced  into  the  various  states  of  the  Union,  and  became  incorpo- 
rated into  the  American  law  of  administration. 

The  English  late  of  devise  [says  Chancellor  Kent]  urns  imported  into  this 
country  by  our  ancestorSf  and  incorporated  into  our  colonial  jurisprudence,  under 
such  modifications^  in  some  instances,  as  were  deemed  expedient,  (4  Com- 
mentaries 504.) 

In  discussing  the  administration  of  the  estates  of  intestates  the  same 
author  makes  the  following  comment : 

To  avoid  repetition  and  confusion,  I  shall  be  obliged  to  confine  myself  essenti- 
ally to  the  discussion  of  the  leading  principles  of  the  English  law,  and  assume 
them  to  be  the  law  of  the  several  states,  in  all  those  cases  in  which  some  material 
departure  from  them  in  essential  points  cannot  be  clearly  ascertained.     •     •     ♦ 

(1)  Of  granting  administration.  When  a  person  died  intestate  in  the  early 
periods  of  the  English  history,  his  goods  went  to  the  king  as  the  general  trustee 
or  guardian  of  the  state.  This  right  was  afterwards  transferred  by  the  crown 
to  the  popish  clergy;  and,  we  are  told,  it  was  so  flagrantly  abused  that  Parlia- 
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ment  was  obliged  to  interfere  and  take  the  power  of  administrmtion  cntirdy 
from  the  church  and  confer  it  upon  those  who  were  disposed  to  a  faithful 
execution  of  the  trust.  Thic  produced  the  statutes  of  SI  Edtcard  III,  c.  11,  and 
21  Henry  VJJJ,  c,  5,  from  which  we  have  copied  the  law  of  granting  adrntntttro- 
tion  in  this  country.     •     •     • 

Before  the  Revolution,  the  power  of  granting  letters  testamentary  and  letters 
of  administration  resided  in  New  York,  in  the  colonial  governor,  as  judgs  of 
the  prerogative  court,  or  court  of  probates  of  the  colony.  It  was  afterwards 
vested  in  the  court  of  probates.      (2  Commentaries  408-9.) 

The  learned  chancellor  then  proceeds  to  give  an  account  of  the  devd- 
opment  of  the  probate  courts,  and  the  law  of  administration  in  New 
York,  and  indicates  that  the  same  were  modelled  after  and  based  npon 
the  principles  of  the  common  law. 

Judge  Woerner,  in  his  chapter  on  the  subject  of  the  probate  powers  as 
they  existed  at  common  law  and  under  the  English  statutes,  uses  the 
f oUo^idng  language : 

The  common  law  of  England,  as  affected  by  the  statutes  above  named,  {and 
others  relating  to  probate,)  which  were  enacted  before  the  settlement  of  the 
American  Colonies,  is  at  the  basis  of  the  American  statutes  concerning  adtninig- 
tration,  and  the  law  in  the  American  States  in  so  far  as  it  has  not  been  sup- 
planted by  their  own  statutes,  (Woerner,  American  Law  of  Administration, 
vol.  1,  p.  316.) 

He  further  states  that  the  origin  of  our  probate  system,  referable  to  the 
English  spiritual  courts,  is  still  recognizable  in  the  decisions  of  some 
states  as  to  their  mode  of  procedure,  although  the  rules  of  the  civil  and 
common  law  which  govern  the  ecclesiastical  courts  are  necessarily  greatly 
modified  in  the  adaptation  to  widely  different  circumstances  and  to  the 
spirit  of  the  American  people.  In  Xew  Hampshire  courts  of  probate 
"  have  a  very  extensive  jurisdiction  not  conferred  by  statute,  but  by 
general  reference  to  the  law  of  the  land,  that  is  to  that  branch  of  the 
common  law  known  and  acted  upon  for  ages,  probate  or  ecclesiastical 
law."  Morgan  v.  Dodge,  44  N.  H.  255,  258.  In  California  the  superior 
court  is  by  the  constitution  invested  with  jurisdiction  over  probate  mat- 
ters as  a  part  of  its  general  jurisdiction  the  same  as  its  common-law  and 
equity  powers,  and  is  not,  therefore,  a  statutory  tribunal,  although  con- 
trolled in  the  mode  of  its  action  by  the  code.  Burris  v.  Kennedy,  108 
Cal.  331,  and  Heydenfeldt  v.  Superior  Court,  117  Cal.  348. 

Wliile  American  courts  of  probate  may  properly  be  said  to  be  purely 
creatures  of  statute  at  the  present  time,  yet,  as  Judge  Woerner  has 
pointed  out,  the  law  administered  by  them  is  unquestionably  based  upon 
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the  common  law  as  administered  in  the  Acts  of  Parliament  prior  to  the 
date  of  the  transfer  of  sovereignty.  We  think  there  can  be  no  question 
about  the  proposition  that  Congress  meant  to  extend  the  law  of  the 
administration  of  estates  to  China  under  the  term  "common  law"  as 
fully  as  it  meant  to  extend  the  law  of  crimes,  which  must  have  been  its 
first  consideration  in  enacting  the  statutes  for  the  purpose  of  carrying 
iuto  force  and  effect  the  treaties  of  extraterritoriality  with  China. 

We  hold,  therefore,  that  prior  to  the  inauguration  of  this  court,  the 
consular  courts  of  the  United  States  in  China  had  jurisdiction  in  the 
matter  of  the  estates  of  Americans  decedent  in  China,  in  all  cases,  and 
that  now  this  court  has  jurisdiction  in  such  matters  when  the  value  of 
the  estate  involved  is  above  five  hundred  dollars  United  States  currency, 
the  consular  courts  retaining  their  jurisdiction  over  those  estates  which 
are  valued  at  less  than  this  amount. 

The  will  is  admitted  to  probate  and  letters  testamentary  will  issue 
forthwith. 

Signed:    L.  R.  Wilfley, 
Judge  of  the  United  States  Court  for  China. 

Shanghai^  China,  May  16, 1907. 


BOOK  BEYIEWS 

Imtemaiumal  Law,    Treatise  by  L.  Oppenheim.    LangBiB^  Giwttm. 
Co,    Londcm  and  New  York.    Tvo  Tolomes:    ToL  I,  pp.  xxxwi. 
Vol.  11^  pp.  xxxiVy  595. 

The  student  wishing  to  acquaint  himself  with  the  piincipks  off 
national  law  as  thej  exist  to-day  will  find  his  denres  met  most 
and  satisfsetorily  in  these  volameSy  which,  as  claimed  bj  the  anthoTy 
^  for  students  written  by  a  teacher.^  Himself  sehocrfed,  as  are  te\ 
men,  in  the  theories  of  law,  he  has  little  indulged  in  them  saTe 
illustrate  his  subject.  The  author's  leanings,  however,  against  the 
tive  theory  as  claimed  to  be  supported  by  natural  sanctiimfi,  he  does 
disguise.  To  many,  his  tendencies  in  this  respect  wiU  seem  to  lead  to 
conclusions  weakening  the  compelling  forces  of  the  law  of  nations^ 
regarding,  as  the  author  does,  its  rules,  not  as  resting  in  the  nature  of 
things  or  in  natural  right,  but  as  in  usages  developing  into  customs  iriudi 
finally  for  their  efficiency  rest  upon  express  or  implied  compact  between 
equals.  Such  compacts,  he  finds,  for  the  most  part,  evidenced  by 
treaties,  international  practices,  and  writings  of  eminent  men« 

Notwithstanding  the  author  regards  the  subject  from  the  view-point 
indicated  and  makes  this  manifest,  his  work  is  not  in  any  large  sense 
to  be  considered  controversion  or  polemical.  He  would  rest  the  founda- 
tion of  his  principles  upon  a  thoroughly  jurisprudential  basis,  which 
to  him  gives  a  veritable  positive  sanction.  The  student,  however,  is 
informed  of  the  views  of  those  authors  who  approach  the  subject  differ- 
ently, and  their  opinions  are  fairly  analyzed.  Summing  up  somewhat 
the  remarks  already  made,  the  reader  will  readily  conclude  that  his 
method  of  reasoning  illustrates  the  inductive  rather  than  the  deductive 
system. 

Those  who  peruse  Professor  Oppenheim's  work  will  recognize  with 
pleasure  its  freedom  from  the  deficiencies  of  temper,  when  treating  of 
the  action  of  nations  other  than  the  English,  which  disfigure  the  other- 
wise  admirable  volume  of  Hall. 

Professor  Oppenheim's  first  volume  is  given  over  to  a  discussion  of 
the  law  between  nations  in  times  of  peace.  Commencing  with  an  exami- 
nation into  the  foundation  of  the  law  of  nations,  its  development  and 
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science,  he  discovers  who  are  international  persons,  investigates  the  posi- 
tion of  states  in  the  family  of  nations  and  their  responsibility  in  general 
tor  international  delinquencies  because  of  the  acts  of  their  official  mem- 
bers and  of  private  persons.     Before  the  recent  Venezuelan  commissions 
gitting  at  Caracas,  no  question  was  more  discussed  than  that  of  the 
responsibility  of  states  for  the  acts  of  unsuccessful  revolutionists,  and, 
gpcidcing  broadly,  all  the  Americans  connected  with  those  commissions 
held  that  no  such  responsibility  existed,  save  in  the  case  of  proven  negli- 
gence.    It  is  possible  to  cite  European  authors  taking  the  contrary 
position,  but  we  are  pleased  to  note  the  following  as  the  language  of 
Oppenheim  upon  this  point: 

The  majority  of  writers  maintain  correctly  the  fact  that  the  responsibility  of 
states  does  not  involve  the  duty  to  repair  the  losses  which  foreign  subjects  have 
sustained  through  acts  of  insurgents  and  rioters.  Individuals  who  enter  foreign 
territory  must  take  the  risk  of  the  outbreak  of  insurrection  or  riots  just  as 
the  risk  of  outbreak  of  other  calamities.  *  *  *  The  state  itself  never  has  by 
international  law  the  duty  to  pay  such  damages. 

Following  the  subjects  above  indicated,  Professor  Oppenheim  dis- 
cusses the  objects  of  the  law  of  nations  treated  geographically,  including 
in  this  methods  of  physical  acquisition  or  loss.  Rules  pertaining  to  the 
open  sea  receive  due  consideration.  The  position  of  individuals  in  inter- 
national law  is  analyzed,  as  we  believe,  with  greater  correctness  than  by 
the  majority  of  writers  on  international  law.  Oppenheim  points  out 
what  is  denied  or  ignored  by  many  writers  —  that  it  is  entirely  possible 
for  a  man  to  be  without  recognized  citizenship  in  any  country  —  and 
has  treated,  with  correctness  as  we  believe,  the  subject  of  double  citizen- 
ship. These  topics  also  received  special  consideration  before  the  Caracas 
commissions  and  the  conclusions  arrived  at  were  in  general  accord  with 
those  offered  by  the  writer. 

Next,  the  author  reviews  the  powers  and  position  of  the  organs  of  the 
state  in  its  international  relations,  including  the  executive,  diplomatic 
envoys,  consular  representatives,  and  other  agencies.     Negotiations,  con- 
fesses, conferences,  and  other  transactions  lead  to  the  concluding  head 
of  treaties. 

The  second  volume  opens  with  a  discussion  of  state  diflFerences  and 
their  settlement  either  by  amicable  means  or  by  compulsion  short  of 
war.  The  institution  of  the  Hague  Tribunal  under  the  convention  of 
1899  receives  attention,  but  the  specific  cases  decided  by  it  are  not 
referred  to,  important  as  were  at  least  two  of  them  in  the  history  of 
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international  law.  We  refer  particularly  to  the  Pious  Fund  Case,  which 
authoritatively,  as  we  believe,  established  the  sanctity  of  international 
arbitral  judgments  as  res  judicata  whenever  and  wherever  they  should 
be  invoked;  and  the  Venezuelan  preferential  question,  the  correctness  of 
the  decision  in  which  case  has  been  and  will  undoubtedly  continue  to 
be  the  subject  of  much  discussion.  The  greater  part  of  the  volume, 
however,  is  devoted  to  the  discussion  of  the  rules  of  war  and  of  the  state 
of  neutrality  incidentally  created.  Differing  with  a  large  number  of 
writers,  Oppenheim  does  not  apparently  consider  that  a  pacific  blockade 
involves  in  itself  an  absolute  anomaly.  In  this  he  has  been  influenced, 
it  would  seem,  by  the  rules  laid  down  by  the  Institute  of  International 
Law  and,  it  may  be,  by  the  recent  attitude  of  England,  Germany,  and 
finally  Italy  toward  Venezuela.  As  perhaps  is  to  be  expected  of  a 
writer  influenced,  consciously  or  otherwise,  by  the  English  school  of 
thought,  Professor  Oppenheim  is  critical  of  the  rule  of  "  due  diligence  ** 
as  laid  down  by  the  Alabama  arbitrators,  although  recognizing  the  three 
rules  of  Washington  as  "  the  starting  point  of  the  movement  for  the 
general  recognition  of  the  fact  tliat  the  duty  of  impartiality  obliges 
neutrals  to  prevent  their  states  from  filling  and  fitting  out,  on  order 
of  belligerents,  vessels  intended  for  warlike  purposes."  It  is  interesting 
to  note  that,  discussing  the  question  of  blockade,  he  differs  with  some 
writers,  finding  no  special  justification  necessary,  adding  that  "  the  fact 
is  that  the  detrimental  consequences  of  blockade  for  neutrals  stand  in 
the  same  category  as  the  many  other  detrimental  consequences  of  war 
for  neutrals.     Neither  the  one  nor  the  other  need  be  specially  justified.'^ 

In  discussing  the  subject  of  contraband,  the  author,  perhaps  wisely, 
does  little  more  than  indicate  prevailing  differences  of  opinion  upon  the 
subject  without  largely  committing  himself,  although  he  maintains  that 
states  have  a  right,  when  going  to  war,  to  declare  what  shall  be  recog- 
nized as  contraband.  If  nations  in  such  position  must  have,  as  he  says, 
"  a  free  hand  in  increasing  or  restricting  ♦  ♦  ♦  \\^q  \\^i  of  articles 
of  absolute  contraband,''  we  are  unable  to  give  full  force  to  his  words 
when  he  adds  that  "  the  article  concerned  "  must  be  "  by  its  character 
primarily  and  ordinarily  destined  to  be  made  use  of  for  military  or  naval 
purposes." 

The  text  of  the  work  closes  with  a  discussion  of  the  visitation,  capture, 
and  trial  of  neutral  vessels.  Appendices  of  the  most  important  English 
acts  and  international  conventions  relating  to  war,  neutrality,  and  the 
settlement  of  disputes  are  added.  Jackson  H.  Ralston. 
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Les  Deux  Conferences  de  la  Paix,  1S99  et  1907.  Rectieil  des  Textes 
arretes  par  ces  Conferences  et  de  differents  Documents  complemen- 
taires.  With  prefatory  note.  By  Louis  Renault,  Member  of  the 
Institute^  Professor  of  the  Law  Faculty  of  the  University  of  Paris  and 
in  the  School  of  Political  Sciences,  delegate  from  France  to  both  of 
the  conferences.  Arthur  Rousseau,  14  Rue  Soufflot,  Paris,  publisher. 
1908.     pp.  219. 

It  is  peculiarly  appropriate  that  M.  Louis  Renault  should  edit  for  the 
Btndent,  general  reader,  and  man  of  affairs  the  various  texts  of  the  two 
Hague  conferences,  for  tradition  credits  him  with  a  large  share  in  the 
preparation  of  the  documents  formulated  by  the  First  Hague  Conference, 
and  it  is  within  the  perFonal  knowledge  of  the  reviewer  that  every  text 
adopted  by  the  Second  Conference  passed  under  his  critical  eye,  and 
that  not  only  was  each  text  revised  by  his  hand,  but  that  many  of  the 
texts  as  well  as  the  felicitous  preambles  were  conceived  in  his  own  busy 
brain.  M.  Bourgeois  paid  him  no  idle  compliment  when  he  publicly  pro- 
claimed him  the  "  R6dacteur-en-chef  de  la  Conference.'^ 

The  aim,  purpose,  and  scope  of  the  little  volume  are  so  clearly  set 
forth  by  M.  Renault  in  the  prefactory  note  that  it  would  be  ungracious 
not  to  yield  the  floor  to  him.     In  translated  form  it  is  as  follows : 

For  use  in  teaching.  I  have  thought  it  necessary  to  gather  together  the  texts 
adopted  by  the  two  peace  conferences,  as  well  as  the  circulars  which  preceded 
them.  I  have  added  to  them  the  documents  which  are  naturally  associated  with 
the  work  of  The  Hague,  such  as  the  Declaration  of  Paris,  1856,  the  Declaration 
of  St.  Petersburg,  the  conventions  of  Geneva.  The  collection  forms  the  beginning, 
and  no  negligible  beginning,  of  the  great  work  of  codifying  public  international 
Utw,  undertaken  at  Paris  half  a  century  ago,  and  which,  I  do  not  doubt,  will  be 
continued  with  determination.  Doubtless  all  the  acts  here  brought  together  are 
not,  at  present,  expressly  accepted  by  all  the  states  of  the  world.  It  can  be  said 
that  certain  countries,  for  various  reasons,  have  not  yet  adhered  to  the  Declara- 
tion of  Paris,  although  it  has  the  approval  given  by  lapse  of  time.  The  powers 
represented  at  the  last  conference  have  not  all  signed  as  yet  the  conventions 
which  they  helped  to  make;  several  have  wished  to  profit  by  the  long  interval 
allowed  for  signature.  That  has  only  a  passing  interest.  From  the  point  of 
view  which  I  take  —  that  is,  from  the  scientific  and  also  political  point  of 
view  —  the  work  of  The  Hague,  taken  as  a  whole,  is  henceforth  the  firm  basis 
of  theoretical  and  practical  international  law;  that  is  why  I  have  thought  it 
useful  to  make  it  easily  accessible,  not  only  to  students,  but  to  all  those  who 
are  interested  in  well-regulated  international  relations. 

The  documents  at  the  conclusion  of  this  little  volume  are  of  only  historic 
interest;  for  one,  "The  instructions  of  the  United  States,"  concerns  one  country 
onlyy  and  the  other,  ''  The  project  of  Brussels  of  1874/'  has  never  been  approved 
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by  the  powers.  They  have,  nevertheless,  great  importance.  The  great  sendee 
which  the  United  States  has  rendered  to  the  world  in  initiating  a  careful  regu- 
lation of  the  customs  of  land  warfare  must  be  recognized.  The  Brussels  Con- 
ference did  not  arrive  at  any  immediate  result,  but  it  rendered  easy  the  work 
of  codification  which  the  First  Peace  Conference  was  able  to  consummate.  It 
is  not  iminteresting  to  compare  the  solutions  given  in  these  various  documents. 

I  have  decided  to  limit  myself  to  texts  of  an  official  character;  otherwise  I 
would  have  added  the  excellent  little  Manual  of  the  Laws  of  War,  prepared  in 
1880  by  the  Institute  of  International  Law,  and  founded  upon  the  project  of 
Brussels. 

I  cherish  the  hope  that  if  anyone  takes  the  trouble  to  study  the  texts  col- 
lected here,  which  is  easy  and  within  the  possibility  of  everyone,  instead  of 
glancing  merely  at  the  title  of  the  conference,  he  will  agree  that  the  work  done 
at  The  Hague  by  the  conscientious  efforts  of  the  delegates  from  forty-four 
countries,  if  not  perfect,  is  worth  more  than  superficial  criticism  and  con- 
descending irony. 

The  two  Russian  circulars  of  the  12th   (24th)   August,  1898,  and 

f^Omuary^'iwS/  show  that  the  idea  of  the  conference  originated  with 
Eussia,  and  tlie  two  American  circulars  of  the  21st  of  October  and  the 
16th  of  December,  1904,  show  as  conclusively  that  the  Second  Confer- 
ence originated  with  the  President  of  the  United  States,  which  facts 
sufficiently  and  accurately  appear  in  the  preamble  of  the  final  act  of  the 
29th  of  July,  1899,  and  the  preamble  of  the  18th  of  October,  1907.  The 
little  volimie  can  not  be  too  highly  recommended,  and  it  is  hoped  that  a 
work  of  the  same  kind  may  shortly  appear  in  English. 

James  Brown  Scott. 


L'Oeuvre  de  la  deuxieme  Conference  de  la  Paix.  Expose  juridique  ei 
texte  des  conventions.  By  Antoine  Ernst,  Chief  of  Division  in  the 
Ministery  of  Justice,  secretary  of  the  second  plenipotentiary  of  Bel- 
gium at  the  Second  Peace  Conference.  Misch  and  Thron,  Brussels; 
Marcel  Riviere,  Paris;    1908.    pp.  175,  iii. 

The  purpose  of  this  little  book  is  entirely  different  from  that  of  M. 
Eenault.  The  latter  contains  the  texts  of  the  two  conferences;  the  former 
the  text  of  the  second.  The  one  is  prepared  primarily  for  academic  nse 
and  instruction;  the  other  is  meant  for  the  public,  more  particularly 
the  Belgium  public,  and  aims  in  a  brief  but  comprehensive  introduction 
of  some  fifty-four  pages  to  set  forth  the  work  actually  accomplished  by 
the  conference.  The  Belgium  author  does  not  forget  the  role  of  Bel- 
gium, but  the  secretary  of  Mr.  Van  den  Heuvel   (the  second  Belgian 
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plenipotentiary)  does  not  overestimate  —  indeed  the  reviewer  believes 
that  he  understates  —  the  value  and  importance  of  his  brilliant  and 
amiable  chief. 

The  work  of  the  conference  is  adequately  summarized,  from  the  Bel- 
gian point  of  view,  be  it  said,  for  it  is  doubtful  if  the  thirty-two  nations 
that  voted  in  favor  of  a  general  treaty  of  obligatory  arbitration  would 
subscribe  to  Mr.  Ernst's  preference  for  the  special  instead  of  the  univer- 
sal treaty,  and  some  of  them  would  find  an  inconsistency  between  a  favor- 
able address  at  the  beginning  and  an  adverse  vote  at  the  end  of  the  con* 
ference  on  the  subject  of  arbitration. 

Again,  there  are  some  who  might  question  the  propriety  of  Mr.  Ernst's 
criticism  of  the  recommendation  of  the  court  of  arbitral  justice  as  a 
simple  voeu,  for  the  first  commission  adopted  the  project  as  a  declaration 
by  the  substantial  vote  of  thirty-eight  for,  three  against,  and  three  ab- 
stentions. It  was  the  refusal  of  Belgium,  Switzerland,  and  Eoumania 
to  permit  the  project  to  figure  in  the  final  act  unless  reduced  to  the 
more  modest  form  of  a  voeu  that  degraded  the  court  project  from  the 
high  position  assigned  to  it  by  the  overwhelming  majority  of  the  con- 
ference. 

Again,  it  is  questionable  if  many  people  would  subscribe  to  the  au- 
thor's list  of  personalities  of  the  conference,  which,  while  admitting  M. 
Beldiman  "le  D616gu6  roumain  k  I'argumentation  precise  et  serr^e,'' 
excludes  Messrs.  Choate  and  Porter,  of  the  United  States,  M.  Renault, 
of  Prance,  Dr.  Kriege,  of  Germany,  Dr.  Lammasch,  of  Austria-Hungary, 
and  Dr.  Drago,  of  the  Argentine  Republic. 

And  finally  there  are  not  a  few  who  would  consider  •the  solemn  prece- 
dent of  the  preamble  of  the  final  act  —  namely,  the  actual  proposal  of 
the  Second  Conference  by  President  Roosevelt  —  as  inconsistent  with  the 
gush  of  the  plenary  session  of  September  21,  wherein  Messrs.  Beldiman, 
M.  de  Merey,  Baron  Marschall,  et  ah,  affected  to  consider  the  initiative 
of  Russia  as  definitely  acquired  in  the  calling  of  future  conferences. 

The  point  of  view  of  the  little  volume  is  progressive,  hut  Belgian, 
and  if  the  present  reviewer  does  not  share  this  view-point  it  is  because 
he  is  an  American,  not  a  Belgian.  Honest  difference  of  view  does  not 
necessarily  imply  disrespect  or  a  lack  of  appreciation. 

The  texts  of  the  conference  are  given  subject  to  correction  by  the 
oflScial  edition,  and  the  volume  concludes  with  a  brief  but  serviceable 
index. 

James  Brown  Scott. 


I 
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Die  drahtlose  Telegraphie  im  intertien  Recht  und  Volkerrecht.  B 
P.  Meili,  Professor  of  Private  International  Law  at  the  Univera: 
Zurich.     Orell  Fiissli,  Zurich,  1908.     pp.  100. 

Professor  Meili  is  one  of  the  few  contemporary  continental  i'x::^^ 
nationalists  whose  writings  are  familiar  also  to  readers  of  English.  ^ 

work  on  International  Civil  and  Commercial  Law  has  appeared  in.       "^ 
country  in  English  form  (1905)  and  he  is  also  known  to  us  througZi 
address  on  the  Hague  conferences  on  private  international  law  deli^i 
at  the  Universal  Congress  of  Lawyers  and  Jurists  held  at  St.  Louis 
1904.  . 

Dr.  Meili  admits  a  predilection  for  the  discussion  of  the  legal  problem.^^ 
which  modem  science  has  presented  in  creating  new  means  of  trans^^ 
portation  and  intercommunication.     This  is  all  to  his  credit  and  is  in 
line  with  a  deeply  rooted  conviction,  noticeable  throughout  all  of  the 
writings  of  this  Swiss  authority,  that  the  science  of  jurisprudence  should 
keep  abreast  of  the  progress  of  the  world.     As  far  back  as  1871,  when 
telegraphy  was  yet  young,  he  undertook  a  scientific  investigation  of  its 
legal  problems.    A  monograph  upon  the  law  of  the  telephone  issued 
from  his  pen  when  the  telephone  began  to  be  used  commercially.     TTia 
work  on  the  codification  of  the  law  relating  to  automobiles  was  reviewed 
in  the  American  Journal  of  International  Law  for  April,  1907 
(p.  554). 

His  avowed  purpose  in  these  treatises  is  not  to  digest  the  substantiTe 
law  already  existing  relating  to  the  subjects  in  hand,  for  obviously  there 
can  be  no  exhaustive  body  of  law,  written  or  customary,  in  any  country, 
applicable  to  legal  relations  arising  from  the  operation  of  these  modem 
agencies  of  commerce.  His  aim  has  been  rather  to  analyze  and  define 
the  juridicial  nature  of  these  new  agencies  and,  in  this  light,  to  subject 
the  statutory  or  conventional  law  already  existing  on  the  subject  to  fair 
criticism,  as  a  basis  for  remedying  defects  and  supplying  hiatus  through 
deliberate  legislation. 

This  object  he  has  well  carried  out  in  the  present  short  treatise  relating 
to  "  wireless  "  telegraphy,  an  J  it  is  with  this  in  mind  that  the  author 
discusses  the  questions,  never  before  so  important,  of  the  nature  and 
extent  of  sovereignty  over  the  air  abutting  in  a  vertical  plain  over  the 
open  sea  and  over  the  territory  of  states. 

The  treatment  of  the  subject  is  divided  into  two  parts,  the  first  of 
which  deals  with  the  significance  of  wireless  telegraphy  from  the  point 
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^  view  of  the  internal  law  of  states;  and  the  second,  which  is  the  more 
•Uziportant,  with  its  significance  in  the  development  of  international  law. 
Vnd^T  the  latter  head  he  discusses  the  contraband  nature  of  wireless 
meosd^es  in  time  of  war,  the  right  of  neutrals  to  maintain  wireless 
telegraphic  communication  over  their  territory  or  upon  the  high  sea,  and 
theix*  duty  toward  belligerents  to  suspend  or  interrupt  such  communica- 
tion.^ ixi  a  proper  case.  In  speaking  for  a  classification  of  lines  in  respect 
of  tbeix  neutral  or  hostile  character,  he  is  in  accord  with  another  recent 
writ;«r  on  this  branch  of  the  subject  (Scholz,  Drahtlose  Telegraphic  und 
Keutir&litat) . 

author  discusses  the  two  proposed  conventions  worked  out  at  the 
conference  of  1907  (1)  concerning  the  rights  and  duties  of 
powexns  and  persons  in  case  of  land  warfare  and  (2)  concerning  the 
lights  and  duties  of  neutral  powers  in  case  of  maritime  warfare.  In 
botli  o-£  these  conventions  reference  is  expressly  made  to  wireless  telegra- 
phy, OT  to  use  the  phrase  which  will  probably  be  its  official  designation 
jr,  radiotelegraphy. 

author  treats  also  of  the  international  radiotelegraphic  convention 

•^d  tlrxc  "  engagement  additionnel "  entered  into  at  the  Berlin  conference 

^'  l^OC,  fixing  the  international  operation  of  the  system  in  times  of  peace 

•^d    cic^nstituting  a  union  analogous  to  that  already  existing  as  to  posts 

"t^egraphs.     To  both  of  these  the  United  States  Government  is  a 

though  ratifications  have  not  yet  been  exchanged.    The  conven- 

which  are  published  in  full  in  the  Appendix,  are  to  go  into  opera- 

the  1st  of  July  next. 

closing  remark  of  the  author  is  sufficiently  suggestive  to  warrant 
ation  and  quotation  (p.  77)  : 

.     "*"  '*^      great  works  of  technical  discoveries  exert  an  immense  influence  upon  life 

.    *"*^^    modern  world.      This   fact  should  constitute  a  special   incentive  to  the 

*^^5^^  of  jurisprudence  to  devote  attention  to  modem  law  equal  to  that  which 

^^^"^^ites  to  ancient  law,  particularly  to  develop  the  law  of  intercommunication 

.  ^^^    ^ft-pecial  branch.      The  agencies  of  universal  intercommunication  are,  in  my 

^^^^■■^:»i,  heralds  of  a  universal  law,  which,  in  the  march  of  history,  will  un- 

lly  be  developed  in  certain  special  branches. 


Hi 
be 


^  work  of  Dr.  Meili  is  a  timely  discussion  upon  a  timely  sutject. 
"^iews  are  usually  broad  and  progressive,  and  his  analyses  may  well 
ommended  to  those  interested  in  the  study  or  development  of 
"m  international  law  based  upon  deliberate  conventional  legislation. 

Arthur  K.  Kuhn. 
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Manuel  de  la  Croix-Rouge.  By  Paul  Fauchille,  Director  of  the  Revue 
Generale  de  Droit  International  Public,  and  Nicolas  Politis,  Pro- 
fessor of  International  Law  at  the  University  of  Poitiers,  with  preface 
by  Professor  Renault.  Paris:  Soci^t6  tVangaise  d'lmprimerie  et  de 
Librairie,  pp.  195. 

Those  interested  in  the  history,  progress,  and  present  state  of  develop- 
ment of  the  Red  Cross  movement,  particularly  as  exemplified  by  the 
several  Red  Cross  conventions  down  to  and  including  that  of  October, 
1907,  will  find  much  of  value  in  this  brochure,  entirely  up  to  date  as  it  is. 

After  the  graceful  preface  by  Professor  Renault,  the  work  contains  a 
very  valuable  historical  introduction  tracing  the  Red  Cross  movement 
from  its  origin  growing  out  of  the  brochure  of  Henri  Dunant  entitled 
"  Un  Souvenir  de  Solferino  "  and  the  consequent  Genevese  Society,  fol- 
lowing with  a  discussion  of  the  several  conferences  and  conventions  to 
the  present  time. 

The  book  takes  up  in  its  first  part  charitable  assistance  in  continental 
wars  under  general  international  law  and  the  several  conventions,  con-  j^ 

sidering  in  detail  the  condition  of  sick  and  wounded,  sanitary  personnel, 
ambulances,  hospitals  and  other  sanitary  establishments,  discussing  also 
the  effect  of  the  distinctive  Red  Cross  flag  and  sign.  * 

In  its  second  part,  it  considers  the  question  of  charitable  assistance  in  J. 

maritime  wars,  including  the  rights  of  hospital  ships,  sanitary  personnel,  f 

obligations  toward  sick,  wounded,  and  shipwrecked  —  all  this  with  special  C3 

reference,  as  before,  to  international  law  and  the  conventions  relating  to  ^ 

the  subject-matter.  The  annexed  documents  include  all  the  Red  Cross 
conventions  of  a  general  character  to  date. 

Bihliograpliie  du  Droit  International.  Par  le  Marquis  de  Olivart,  Associ- 
ate Member  of  the  Institute  of  International  Law.  Two  volumes.  A. 
Pedone,  Paris.    1st  volume  1905 ;  2nd  volume  1907. 

These  two  volumes  are  the  beginning  of  what  should  prove  a  valuable 
addition  to  the  reference  library  of  international  law.     Necessarily,  the  * 

editor  has  omitted  some  things,  and,  necessarily,  too,  there  are  errors  ^ 

which  must  exist  in  any  bibliography  attempting  to  cover  so  long  a 
period  of  time,  and  to  be  so  comprehensive  in  the  field  chosen  by  its 
editor.  A  glance  at  the  table  of  contents  will  show  how  extensive  is  the 
plan  of  the  work.  There  are  four  main  divisions  —  public  intemationaJ 
law,  collections  and  reviews  of  international  law,  private  and  penal  inter- 
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national  law,  and  a  division  devoted  to  miscellaneous  works,  both  of  a 

legal  and  nonlegal  character.     The  first  and  third  divisions  are  naturally 

ttte  longer,  and  the  first,  especially,  gives  one  the  idea  of  being  carefully 

j>x-epared  and  compiled  from  very  extensive  data.     If  the  third  volume 

of  this  work,  already  promised,  is  as  comprehensive  as  the  two  issued, 

mrlxich  cover  approximately  five  thousand  titles  of  books,  monographs, 

^gwame  articles,  etc.,  it  will  bring  up  to  date  a  very  useful  and  con- 

nicnt  index  for  the  student  of  international  law. 

W.  Clayton  Ca^enter. 


.Ajnong  the  books  not  already  noted  in  the  Journal  we  would  call  to 
d  the  collection  of  studies  of  work  done  at  meetings  of  the  Ecole 
dee  Sciences  Politiques,  entitled  Les  Questions  actuelles  de  poll- 
^  m  ^  -ULe  Hrangere  en  Europe  ( Paris :    Alcan.    1907 ) .    The  collaborators  are 
.     Charmes,  A.  Leroy-Beaulieu,  R.  Millet,  A.  Ribot,  A.  Vandal,  B.  de 
t,  R.  Henry,  G.  Louis-Jaray,  R.  Pinon,  and  A.  Tardieu. 


The  new  Geneva  conventions  are  discussed  by  J.  Delpech,  in  his  work, 
nouvelle  convention  de  Oeneve  pour  Vamelioration  du  sort  des  blesses 
*  ^naiades  dans  les  armees  en  campagne  {FeLTis:    Pedone.    1907). 

Two  interesting  Italian  works,  one  on  the  principle  of  nationality  and 

on  international  legal  customs,  should  be  mentioned.     La  consuetvr 

^n^   giuridica  internazionale,     Saggio   critico,   by    Arrigo    Cavaglieri 

^  ^^done:  Drucker.  1907) ;  and  Verso  la  politica  attuazione  del  principio 

^fizionalita,  by  M.  Arduino  (Torino:  Vassallo.  1907). 

besides  the  pamphlet  on  Drahtlose  Telegraphie  reviewed  in  this  num- 
^   of  the  Journal,  we  would  also  mention  Professor  Meili's  work, 
^deme  Staatsvertrage  uber  das  intemationaie  Konkursrecht  (Ziirich: 
^^^U  Pussli.   1907). 

T-wo  works  in  English  that  are  worthy  of  notice  are  C.  E.  Chadman's 

Short  Treatise  on  Public  International  Law;  or  the  Law  of  Nations 

J^Oliicago :   F.  J.  Drake.    1907)  ;  and  The  Law  of  Private  Property  in:. 

',  with  a  chapter  on  Conquest,  by  Norman  Bentwich  (London :    Sweet 

Maxwell.    1907). 
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The  Journal  desires  to  acknowledge  the  receipt  of  the  followii 
lications : 

American  Law  Register,'  November^l907.  ^. 

American  Political  Science  Eeview,  November,  1907. 

Canadian  Law  Review,  November,  December,  1907. 

Harvard  Law  Review,  November,  1907,  and  January  and  Fe 
1908. 

Revista  de  Derecho  Intemacional  y  politica  exterior,  Vols.  I  i 
and  Nob.  1,  2,  and  3  of  Vol.  III. 

Revista  de  Derecho  y  Jurisprudencia,  Vol.  IV,  Nos.  7,  8. 

Rivista  di  Diritto  Intemazionale,  Vol.  II,  Nos.  4  and  5. 

Revue  66n6rale  de  Droit  International  Public,  October,  1907, 
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^f9€ria.    La  separation  de  I'Eglise  et  de  TEtat  en  Alg^rie.     Ren4  Pition.     Revue 

^  deux  mondes,  49 :  866. 

ueioierican  Society  of  International  Law.     George  W,  Kirchwey.    Report  of 

^e  Thirteenth  Annual  Meeting  of  the  Lake  Mohonk  Conference  on  Inter- 

JUtional  Arbitration,  179. 

**  inglo-Kuasian  Agreement.     Calchaa,     Fortnightly  Review,  October,  1907. 

*  -Anglo- Russian  Convention.     A.   Vamh6rg.     Nineteenth   Century,   December, 
J»07. 

AngU>-Rtus9ian  Convention,     La  convention  anglo-russe.     E,  de  Noirmont.    Ques- 
tions   diplomatiques  et 'coloniales,  24:5dQ, 

l^isi   fin   d'une   rivalt^   s^ulaire  —  La    derni^re   convention   anglo-russe. 
Rouir-c     Revue  des  deux  mondes,  ^2:107. 

V'iews   on   Anglo-Russian    Agreement:       (1)    Relative    loss    and    gain. 
P^^o^^^l  Landon.     (2)    The  question  of  Persia.     Angus   Hamilton,     Fort- 
nightly Review,  November,  1907. 
^i-b4**'^**o»i.     Expropriation  by  international  arbitration.    Charles  Noble  Gregory, 
liarvard  Law  Review,  21:23. 

Has  the  United  States  repudiated  international   arbitration?    P,   W. 
Betiry.     North  American  Review,  December,  1907. 

The  present  status  of  the  international  arbitration  movement.  Benjamin 
F.  Trttehlood,  Report  of  the  Thirteenth  Annual  Meeting  of  the  Lake  Mohonk 
Conference  on  International  Arbitration,  20. 

The  public  schools  in  the  movement  for  international  arbitration. 
Elmer  E.  Brown,  Report  of  the  Thirteenth  Annual  Meeting  of  the  Lake 
Mohouk  Conference  on  International  Arbitration,  60. 

A  year's  record  of  international  arbitration.     W,  Evans  Darby,     Pro- 
ceedings of  the  Twenty-third  Conference  of  the  International  Law  Associa- 
tion ( 1907 ) ,  26. 
Austria's  Dark  Horse.     Edith  Sellers,     Fortnightly  Review,  December,  1907. 
Bagdad  Railway.    La  question  du  chemin  de  fer  de  Bagdad.     Gervais-C  our  telle- 

mont.    Questions' diplomatiques  et  coloniales,  April  16,  1907. 
Balloons,      L'aeronautica   al    Servizio    della    Regia   Marina.       Ettore    Cianetti. 

Rivista  Marittima,  40:2S5, 
British  Foreign  Policy,  Past  and  Present.     Sir  Horace  Rumbold.     National  Re- 
view, November,  1907. 
Bulgaria,    Bulgarie  et  Bulgares.    Les  Japonais  des  Balkans.    Jacques  Dorobantz. 

Questions  diplomatiques  et  coloniales,  24:369. 
Central  Africa,      Les  Etats  Mussulmans  de  TAfrique  Centrale  e  leurs  rapports 
avec  La  Meoque  et  Constantinople.      Commandant  Gaden.     Questions  diplo- 
matiques et  coloniales,  2^:436. 
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China's  Awakening  as  seen  by  a  Japanese.     Toyo  M,  Kanda,     World's 
December,  1907. 

Contraband.    The  Knight  Commander  Case.    T.  8.  Woolaey,    Yale  Law 
June,  1907. 

Egypt,    Administration  of  justice  in  Egypt.    H.  Goudy,    Law  Quarterly  Rev'i 
2^:409. 

Die  Entstehung  der  Modernen  Staatsministerien.    Otto  Hintze.    Historische  Zei^ 
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Extradition.    A   study   of   Mexican   criminal   procedure   as    illustrated    in  th 
Barillas  Case.    Part  II.    Joseph  Wheleaa,    Green  Bag,  19:532. 
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view, November,  1907. 
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STATUS  OF  ENEMY  MERCHANT  SHIPS 

When  no  distinction  was  made  in  theory  and  practice,  between  the 
status  of  private  property  of  the  enemy  upon  land  and  upon  sea  it 
necessarily  followed  that  such  property  was  liable  to  seizure  and 
confiscation  wherever  found.  If  upon  land  it  would  naturally  fall 
prey  to  an  invading  army  and  be  appropriated  to  a  public  use  or 
claimed  as  the  booty  of  the  commander  or  camp  follower.  If  the 
private  property  of  the  enemy  were  within  the  jurisdiction  or  control 
of  the  other  belligerent  it  could  easily  be  confiscated  by  actual  seizure 
or  legislative  enactment  The  gradual  immunity  extended  to  private 
property  of  the  enemy  upon  land,  reserving  always  the  right  to  sub- 
ject it  to  requisition  or  to  contribution,  creates  a  distinction  between 
the  rights  of  capture  and  confiscation  unless  the  principle  of  im- 
munity be  equally  extended  to  unoffending  private  property  of  the 
enemy  upon  the  high  seas.  As  the  immunity  in  the  latter  case, 
however  acceptable  in  theory,  has  not  been  recognized  in  practice 
it  follows  that,  whether  logical  or  illogical,  the  distinction  exists  and 
must  be  borne  in  mind  in  discussing  the  status  of  the  enemy  and 
enemy  property. 

It  may  be  stated  that  international  law  recognizes  as  a  general 
principle  that  private  property  of  the  enemy  upon  land  is,  within  cer- 
tain limitations,  not  necessary  for  the  present  discussion,  exempt  from 
capture  and  confiscation.  It  is  equally  true  that  private  property 
of  the  enemy  upon  the  high  seas  is  subject  to  capture,  and  the  de- 
termination of  the  situation  of  the  property  determines  at  once  its 
liability  to  or  its  exemption  from  capture.  An  enemy  merchant  ship 
is  therefore  liable  to  capture  if  found  within  the  zone  of  naval  opera- 
tions, unless  special  rules  and  regulations  exempt  it  from  the  treat- 
ment recognized  and  permitted  by  international  law.  The  situation 
of  the  merchant  vessel  would  seem  in  theory  to  be  unimportant  be- 
cause the  right  of  capture  is  recognized,  but  as  a  matter  of  fact 
custom,  which  is  the  very  life  of  the  law,  treats  differently  property 
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situated  in  an  enemy  port  at  the  outbreak  of  hostilities  and  private 
property  of  the  enemy  upon  the  high  seas.  Therefore,  it  is  advis- 
able,  in  discussing  the  general  subject,  to  consider,  first,  the  status 
of  enemy  merchant  vessels  found  in  port  upon  the  breaking  out  of 
hostilities,  and,  second,  to  discuss  the  status  of  enemy  merchant 
vessels  found  upon  the  high  seas  upon  the  breaking  out  of  war. 

If  an  enemy  merchant  vessel  moored  to  the  wharf  or  found  within 
the  territorial  waters  of  the  other  belligerent  were  regarded  not  only 
within  the  jurisdiction  of  the  belligerent  but  as  thoroughly  subject 
to  his  jurisdiction  as  other  private  property  of  the  enemy  found  upon 
the  land,  there  could  be  in  theory  no  rational  distinction  between  the 
property  and  the  treatment  to  be  accorded  to  it.  Merchant  ships  of 
the  enemy  are  not,  however,  assimilated  to  private  property  upon 
land,  but  the  tendency  of  custom  is  to  give  to  them  greater  rights 
and  privileges  than  other  property  found  elsewhere  upon  the  out- 
break of  hostilities.  In  former  times  enemy  merdiant  vessels  found 
in  the  harbor  or  within  the  territorial  waters  were  subject  to  capture^ 
and  when  hostilities  seemed  imminent  an  embargo  was  placed  upon 
such  property  so  that  departure  would  be  illegal  and  would  subject 
it  to  seizure  or  confiscation.  The  result  would  be  that  upon  the 
outbreak  of  war  the  property  would  be  seized  and  passed  before  a 
court  as  legitimate  prize.  The  older  law  is  briefly  stated  in  the  case 
of  Lindo  v.  Rodney  (1781,  Douglas,  615),  in  which  Lord  Mansfield 
said: 

Ships  not  knowing  of  hostilities  come  in  by  mistake ;  upon  the  declara- 
tion of  war  or  hostilities,  all  the  ships  of  the  enemy  are  detained  in  our 
ports,  to  be  confiscated  as  the  property  of  the  enemy,  if  no  reciprocal 
agreement  is  made. 

The  policy  and  reasoning  by  which  it  was  sought  to  support  seiz- 
ure and  confiscation  are  set  forth  in  the  case  of  the  Boedes  Lust 
(1803,  5  C.  Robinson,  245),  tried  and  condemned  before  the  great 
Lord  Stowell,  then  Sir  William  Scott.  A  Dutch  ship  on  a  voyage 
from  Demerara  to  Batavia,  embargoed  at  the  Cape  of  Good  Hope 
by  a  British  squadron  before  the  actual  declaration  of  war  against 
Holland  in  1803,  was  afterwards  condemned  as  enemy's  property. 
In  passing  judgment  Lord  Stowell  said : 
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This  was  the  state  of  the  first  seizure.  It  was  at  first  equivocal;  and 
if  the  matter  in  dispute  had  terminated  in  reconcilation,  the  seizure 
would  have  been  converted  into  a  mere  civil  embargo.  That  would  have 
been  the  retroactive  effect  of  that  course  of  circumstances.  On  the  con- 
trary, if  the  transactions  end  in  hostility,  the  retroactive  effect  is  directly 
the  other  way.  It  impressed  the  hostile  character  upon  the  original 
seizure.  It  is  declared  to  be  no  embargo;  it  is  no  longer  an  equivocal 
act,  subject  to  two  interpretations;  there  is  a  declaration  of  the  animus, 
by  which  it  was  done,  that  it  was  done  hostili  animo,  and  is  to  be  con- 
sidered as  an  hostile  measure  ab  initio.  The  property  taken  is  liable  to 
be  used  as  the  property  of  persons,  trespassers  ab  initio,  and  guilty  of 
injuries,  which  they  have  refused  to  redeem  by  any  amicable  alteration 
of  their  measures.  This  is  the  necessary  course,  if  no  particular  compact 
intervenes  for  the  restitution  of  such  property  taken  before  a  formal 
declaration  of  hostilities.  No  such  convention  is  set  up  on  either  side, 
and  the  State,  by  directing  proceedings  against  this  property  for  con- 
demnation, has  signified  a  contrary  intention.  Accordingly,  the  general 
mass  of  Dutch  property  has  been  condemned  on  this  retroactive  effect; 
and  this  property  stands  upon  the  same  footing. 

However  artificial,  illogical,  or  unjust  we  may  consider  the  reasons 
advanced  by  Lord  Stowell,  the  ease  of  the  Boedes  Lust  was  un- 
questioned law  and  actual  practice.  As  late  as  1854  Dr.  Lushington 
could  say : 

With  r^ard  to  an  enemy's  property  coming  to  any  part  of  the  King- 
dom, or  being  found  there,  being  seizable,  I  confess  I  am  astonished  that 
doubt  should  exist  on  the  subject.  I  apprehend  the  law  has  been  this, 
that  it  is  competent  for  any  person  to  take  possession  of  such  property, 
unless  it  had  any  protection  by  license,  or  by  some  declaration  emanating 
by  the  authority  of  the  Crown,  and  to  assist  the  Crown  to  proceed  against 
it  to  adjudication.    (Johanna  Emilie,  1854,  Spinks,  14). 

As  Professor  John  Basset  Moore  says,  in  his  monumental  Inter- 
national Law  Digest: 

It  was  formerly  the  practice  not  only  to  seize  enemy  vessels  in  port 
at  the  outbreak  of  war,  but  also  to  lay  an  embargo  upon  them  in  expecta- 
tion of  war,  so  that  if  war  should  come  they  might  be  confiscated.  A 
rule  of  precisely  the  opposite  effect  has  been  enforced  in  recent  wars.* 

The  innovation  came  from  a  quarter  in  which  it  was  least  ex- 
pected, for  on  October  4,  1853,  Turkey  said,  in  its  declaration  of  war 
against  Russia : 

1  Moore,  Digest  of  Inter.  Law,  sec.  1196. 
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The  Sublime  Porte  does  not  consider  it  just  that,  agreeable  to  ancient 
usage,  an  embargo  should  be  laid  upon  Eussian  merchant  vessels.  Ac- 
cordingly, they  will  be  warned  to  proceed  within  a  period  to  be  fixed 
hereafter  to  the  Black  Sea  or  to  the  Mediterranean,  as  they  choose. 

The  Christian  governments  did  not  lag  behind  the  followers  of 
Mahomet,  for  the  Russian  Government  granted  full  liberty  to  Turkish 
vessels  in  its  ports  to  return  to  their  destination  till  the  10th  (22d) 
of  November.  For  example,  on  March  27,  1854,  France  issued  the 
following  declaration : 

Article  1.  Six  weeks  from  the  present  date  are  granted  to  Russian 
ships  of  commerce  to  quit  the  ports  of  France.  Those  Russian  ships 
which  are  not  actually  in  our  ports,  or  which  may  have  left  the  ports  of 
Russia  previously  to  the  declaration  of  war,  may  enter  into  French  ports 
and  remain  there  for  the  completion  of  their  cargoes  until  the  9th  of 
May,  inclusive. 

Great  Britain  issued  a  similar  declaration  on  March  29,  1854. 

Further  indulgences  were  afterward  allowed  to  Russian  vessels 
which  had  sailed  for  English  and  French  ports  prior  to  May   15, 

1854,  and  Russia  on  its  part  allowed  English  and  French  vessels 
six  weeks  from  April  25,  1854,  to  load  their  cargoes  and  sail  from 
Russian  ports  in  the  Black  Sea,  the  Sea  of  Azof,  and  the  Baltic, 
and  six  weeks  from  the  opening  of  navigation  to  leave  the  ports  of 
the  \Vhite  Sea." 

We  thus  see  that  the  right  of  capture  and  confiscation  was  recog- 
nized in  the  Crimean  war,  but  following  the  initiative  of  the  Turkish 
Government,  the  great  maritime  States  of  Great  Britain,  France, 
and  Russia,  while  recognizing  the  right,  limited  it  in  such  a  way  as 
to  free  from  capture  and  confiscation  enemy  merchant  ships  found 
in  their  respective  ports  and  to  give  them  a  certain  time  within  which 
to  unload  their  cargo  and  proceed  to  their  port  of  destination. 
Capture  is  always  a  harsh  measure,  but  it  seems  peculiarly  harsh  to 
capture  and  confiscate  merchant  vessels  whose  owners  did  not  or 
could  not  know  of  the  outbreak  of  war  and  who  in  no  way  either 
directly  or  remotely  influenced  or  were  concerned  in  the  outbreak 
of  war.     An  enemy  vessel  found  upon  the  high  seas  or  in  an  enemy 

2  Halleck,  Inter.  Law  (3d  ed.,  by  Baker),  Vol.  I,  552,  533,  note. 
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port  after  such  warning  or  after  the  various  dates  prescribed  might 
be  treated  as  having  voluntarily  assumed  the  risk  of  capture,  and 
therefore  properly  exposed  to  it.  The  precedent  of  1854  was  fol- 
lowed in  the  Prussian-Austrian  war  of  1866.  For  example,  the 
Prussian  ministerial  declaration,  June  21,  1866,  provided: 

Austrian  merchant  vessels  which  are  now  in  Prussian  ports,  or  whose 
masters,  unaware  of  the  breaking  out  of  the  war,  may  enter  Prussian 
ports,  shall,  on  condition  of  reciprocity,  have  six  weeks  reckoned  from 
the  day  of  their  entry  into  port  to  land  their  cargo  and  to  go  away  with 
a  new  cargo,  contraband  of  war  excepted.  On  the  expiration  of  this 
term  they  must  leave  port.  Austrian  merchant  vessels  whose  masters 
are  aware  of  the  breaking  out  of  the  war  are  not  permitted  to  enter  a 
Prussian  port.* 

In  the  great  war  of  1870  France  granted  a  leave  of  thirty  days, 
as  appears  from  the  following: 

Merchant  vessels  belonging  to  the  enemy  which  were  actually  in  the 
French  ports,  or  which  entered  the  ports  in  ignorance  of  the  war,  were 
allowed  a  delay  of  thirty  days  for  leaving,  and  safe-conducts  were  given 
them  to  return  to  their  port  of  despatch  or  of  destination.  Vessels 
which  took  in  cargoes  for  France,  or  on  French  account,  in  enemies'  or 
neutral  ports  before  the  declaration  of  war,  were  not  subject  to  capture, 
but  were  allowed  to  disembark  their  freights  in  the  French  ports,  and 
afterwards  received  safe-conducts  to  return  to  their  ports  of  despatch.* 

These  European  precedents  were  followed  by  the  United  States 
in  the  Spanish-American  war  of  1898.  In  the  President's  proclama- 
tion, dated  April  25,  1898,  for  the  government  of  the  officers  of  the 
United  States  during  the  war  with  Spain  the  fourth  rule  read  as 
follows : 

4.  Spanish  merchant  vessels,  in  any  ports  or  places  within  the  Unite(5 
States,  shall  be  allowed  till  May  21,  1898,  inclusive,  for  loading  their 
cargoes  and  departing  from  such  ports  or  places;  and  such  Spanish 
merchant  vessels,  if  met  at  sea  by  any  United  States  ship,  shall  be  per- 
mitted to  continue  their  voyage  if,  on  examination  of  their  papers,  it 
shall  appear  that  their  cargoes  were  taken  on  board  before  the  expiration 
of  the  above  term :  Provided,  That  nothing  herein  contained  shall  apply 
to  Spanish  vessels  having  on  board  any  officer  in  the  military  or  naval 
service  of  the  enemy,  or  any  coal  (except  such  as  may  be  necessary  for 

s  Moore,  Inter.  Law  Digest,  sec.  119G. 

^HaUeck,  Inter.  Law  (3d  ed.,  by  Baker),  Vol.  L  532,  note. 
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their  voyage),  or  any  otlier  article  prohibited  or  contraband  of  war,  • 
any  despatch  of  or  to  the  Spanish  Government. 

The  Spanish  Government  issued  a  royal  decree,  dated  April  2^  ^ 
1898,  which  permitted,  five  days  from  the  date  of  publication, 
departure  of  American  ships  from  Spanish  ports.     It  was  not 
liberal  as  the  American  proclamation,  for  the  Spanish  decree  did  n< 
in  terms  prohibit  the  capture  of  the  American  merchantmen 
their  departure  nor  did  it  provide  for  the  entrance  and  discharge 
American  ships  sailing  for  Spanish  ports  before  the  war.     As  nm^ 
captures  were  made  by  Spain,  the  exact  nature  and  extent  of  th^^-* 
immunity  were  not  tested  before  a  prize  court.     The  Presidenf^ 
proclamation,  however,  was  passed  upon  by  the  courts  of  the  TJnitedE^ 
States,  and  the  interpretation  thereof  was  liberal,  in  accordance  with^ 
its  spirit     The  leading  case  on  the  subject  is  the  Buena  VerUura^^ 
(1899,  175  U.  S.,  384).     The  vessel  in  question  was  a  Spanish  M 
merchant  ship  captured  on  the  morning  of  April  22,  1898,  some  -^ 
eight  or  nine  miles  off  the  Florida  coast     At  the  time  of  capture    ^■ 
the  vessel  was  on  a  voyage  from  Ship  Island,  Mississippi,  to  Rotter- 
dam, by  way  of  Norfolk,  Va.,  with  a  cargo  of  lumber.     She  arrived 
at  Ship  Island  March  31,  1898,  and  sailed  for  Rotterdam  April  19, 
with  a  permit,  obtained  in  accordance  with  the  laws  of  the  TJnited 
States,  to  call  at  Norfolk  for  supply  of  bunker  coal.    When  captured 
on  April  22  she  made  no  resistance,  had  on  board  no  military  or 
naval  officer,  and  carried  no  arms  or  munitions  of  war.    The  question 
at  issue  was  therefore  whether  the  vessel  could  be  brought  within 
the  exemption  of  the  fourth  rule  of  the  proclamation  of  1898  as  to 
"  Spanish   merchant   vessels,    in    any   ports   or   places   within    the 
United  States."     In  delivering  the  opinion  of  the  Supreme  Court, 
Mr.  Justice  Peckham  observed,  to  quote  the  language  of  Professor 
Moore  —  * 

that  the  vessel  in  question,  as  a  merchant  vessel  of  the  enemy  carrying 
on  an  innocent  commercial  enterprise  at  or  just  prior  to  the  time  when 
hostilities  began,  belonged  to  a  class  which  the  TJnited  States  had  always 
desired  to  treat  with  great  liberality,  and  which  civilized  nations  had 
in  their  later  practice  in  fact  so  treated.    The  President's  proclamation 

6  Digest  of  Inter.  Law,  sec.  1106. 
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Bhould  therefore  receive  "  the  most  liberal  and  extensive  interpretation  " 
of  which  it  was  capable,  and  where  two  or  more  interpretations  were 
possible  the  one  most  favorable  to  the  belligerent  in  favor  of  whom  the 
proclamation  was  issued.  The  provision  that  "  Spanish  merchant  vessels 
in  any  ports  or  places  within  the  United  States  shall  be  allowed  until 
May  21, 1898,  inclusive,  for  loading  their  cargoes  and  departing  "  might, 
said  the  learned  justice,  be  held  to  include  (1)  only  vessels  in  port  on 
the  day  when  the  proclamation  was  issued,  namely,  April  26,  or  (2) 
those  in  port  on  April  21,  the  day  on  which  war  was  declared  by  Con- 
gress to  have  begun,  or  (3)  not  only  those  then  in  port,  but  also  any 
that  had  sailed  therefrom  on  or  before  May  21,  whether  before  or  after 
the  commencement  of  the  war  or  the  issuing  of  the  proclamation.  The 
court  adopted  the  last  interpretation.  While  the  proclamation  did  not 
in  so  many  words  include  vessels  which  had  sailed  from  the  United 
States  before  the  commencement  of  the  war,  such  vessels  .were,  said  Mr. 
Justice  Peckham,  clearly  within  its  ^'  intention/'  under  the  liberal  con- 
struction which  the  court  felt  bound  to  give  it.  In  view  of  the  fact, 
however,  that  at  the  time  of  the  capture  the  proclamation  of  April  25, 
without  which  the  vessel  would  have  been  liable  to  condemnation,  had 
not  been  issued  restitution  was  awarded  without  damages  or  costs. 

The  recent  Russo-Japanese  war  likewise  followed  the  enlightened 
practice  dating  from  the  Crimean  war.  For  example,  the  Imperial 
Japanese  ordinance  of  February  9,  1904,  provided  that  — 

Article  1.  Russian  merchant  ships  which  happen  to  be  moored  in 
any  Japanese  port  at  the  time  of  the  issue  of  the  present  rules  may 
discharge  or  load  their  cargo  and  leave  the  country  not  later  than 
Februaiy  16. 

Abt.  2.  Russian  merchant  ships  which  have  left  Japan  in  ac- 
cordance with  the  foregoing  article  and  which  are  provided  with  a 
special  certificate  from  the  Japanese  authorities  shall  not  be  captured 
if  they  can  prove  that  they  are  steaming  back  direct  to  the  nearest 
Russian  port,  or  a  leased  port,  or  to  their  original  destination;  this 
measure  shall,  however,  not  apply  in  case  such  Russian  merchant  ships 
have  once  touched  at  a  Russian  port  or  a  leased  port. 

And  the  Imperial  Russian  order  of  February  14,  1904,  provided 
that  — 

Japanese  trading  vessels  which  were  in  Russian  ports  or  havens  at  the 
time  of  the  declaration  of  the  war  are  authorized  to  remain  in  such  ports 
before  putting  out  to  sea  with  goods  which  do  not  constitute  articles  of 
contraband  during  the  delay  required  in  proportion  to  the  cargo  of  the 
vessel,  but  which  in  any  case  must  not  exceed  forty-eight  hours  from  the 
time  of  the  publication  of  the  present  declaration  by  the  local  authorities. 
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It  is  thus  seen  that  in  no  less  than  five  great  wars  of  the  last  fiftl 
years  an  exemption  is  made  in  favor  of  enemy  merchant  vessels  ij 
port  at  the  outbreak  of  hostilities,  and  that  a  longer  or  shorter  perio^ 
is  fixed  within  which  such  vessels  may  safely  leave  their  ports  an. 
proceed  to  their  destination.  Although  the  custom  is  modem,  i 
can  not  be  said  to  be  limited  to  any  particular  quarter  of  the  world, 
for  the  states  generally  have  recognized  the  exemption  in  their  receni 
wars,  not  only  in  Europe  and  America,  but  also  in  Asia.  Such  s 
custom,  however  recent  it  may  be,  may  rightly  claim  to  form  a  par 
of  the  law  of  nations.  It  is  therefore  a  source  of  regret  that  ihn 
Second  Peace  Conference  refused  to  recognize  it  as  a  right  bu 
simply  as  a  privilege,  a  delai  de  faveur,  which  may  be  accorded  oi 
refused  at  the  option  of  the  belligerent,  and  that  the  privilege  wai 
unaccompanied  by  any  recommendation  of  a  period  of  time  withii 
which  the  privilege  in  question  should  be  accorded.  The  exact  word 
ing  of  the  first  two  articles  of  the  convention  follows : 

Article  1.  When  a  merchant  ship  belonging  to  one  of  the  belligeren 
powers  is  at  the  commencement  of  hostilities  in  an  enemy  port,  it  i 
desirable  that  it  should  be  allowed  to  depart  freely,  either  immediatel; 
or  after  a  reasonable  number  of  days  of  grace,  and  to  proceed,  after  bein| 
furnished  with  a  pass,  direct  to  its  port  of  destination  or  any  other  por 
indicated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  it 
last  port  of  departure  before  the  commencement  of  the  war  and  enterec 
a  port  belonging  to  the  enemy  while  still  ignorant  that  hostilities  ha( 
broken  out. 

Art.  2.  A  merchant  ship  unable,  owing  to  circumstances  of  fora 
majeure,  to  leave  the  enemy  port  within  the  period  contemplated  in  th< 
above  article,  or  which  was  not  allowed  to  leave,  can  not  be  confiscated. 

The  belligerent  may  only  detain  it,  without  payment  of  compensation 
but  subject  to  the  obligation  of  restoring  it  after  the  war,  or  requisition 
it  on  payment  of  compensation. 

It  may  be  said  that  the  expression  "  it  is  desirable  "  that  th« 
vessels  should  be  allowed  to  depart  freely  amounts  in  reality  to  ji 
command,  and  that  the  practice  of  the  future  will  recognize  the 
custom  as  freely  as  it  has  done  in  the  past,  thus  establishing  a$ 
a  right  what  the  conference  modestly  denominates  a  privilege.  li 
such  be  the  case  the  opposition  of  Great  Britain  to  the  recognition 
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of  the  right  will  be  as  futile  in  practice  as  it  was  unreasonable  at  the 
conference. 

Passing  to  the  second  branch  of  the  question,  namely,  the  treat- 
ment accorded  to  enemy  merchant  ships  which  prior  to  the  outbreak 
of  war  had  left  port  destined  to  any  port  or  place  of  the  other  bellig- 
erent, the  enlightened  policy  of  the  European  states  in  their  recent 
wars  of  1854,  1866,  and  1870,  has  been  stated  in  the  extracts  already 
quoted  from  their  respective  declarations.  The  more  recent  practice 
will  be  briefly  set  forth.  The  fifth  rule  of  the  Presidential  proclama- 
tion of  April  26,  1898,  provided : 

6.     Any  Spanish  merchant  vessel  which,  prior  to  April   21,   1898, 
shall  have  sailed  from  any  foreign  port  bound  for  any  port  or  place  in 
the  United  States  shall  be  permitted  to  enter  such  port  or  place,  and 
to  discharge  her  cargo,  and  afterward  forthwith  to  depart  without  moles- 
tation; and  any  such  vessel,  if  met  at  sea  by  any  United  States  ship, 
shall  be  permitted  to  continue  her  voyage  to  any  port  not  blockaded. 

It  has  previously  been  observed  that  the  Spanish  decree  did  not 
provide  for  the  entrance  and  discharge  of  American  ships  sailing  for 
Spanish  ports  before  the  war,  but,  as  no  captures  were  made  by 
Spain,  the  less  liberal  provisions  of  the  Spanish  decree  did  not  aflPect 
^American  commerce.     Rule  5  of  the  American  proclamation  was 
Judicially  interpreted  in  the  case  of  the  Pedro  (175  U.  S.,  354). 
This  vessel,  sailing  under  the  Spanish  flag  and  officered  and  manned 
\yy  Spaniards,  was  loaded  in  Antwerp  for  Cuba,  and  on  March  18, 
3.898,  was  chartered  by  an  American  firm  to  proceed  to  Pensacola, 
Tla.,  or  Ship  Island,  Miss.,  for  a  cargo  of  lumber  for  Rotterdam  or 
-Antwerp.     Shortly  after  this  date  the  Pedro  sailed  from  Antwerp 
^^th  a  cargo  of  merchandise  for  Havana  and   Cienfuegos.      She 
arrived  at  Havana  on  April  27  and,  after  discharging  her  cargo, 
sailed  on  the  22d  for  Santiago,  Cuba,  with  a  small  quantity  of  gen- 
eral merchandise  taken  at  Havana.    While  pursuing  the  voyage  from 
IHavana  to  Santiago,  Cuba,  she  was  captui^d  on  the  same  day,  April 
S2,  a  few  miles  from  Havana  by  the  United  States  blockading  fleet. 
In  delivering  the  opinion  of  the  Supreme  Court,  Chief  Justice  Fuller 
leld  that  the  Pedro  did  not  fall  within  the  exemption  contained  in 
Tule  5;  that  she  lay  at  Havana  from  the  17th  of  April  to  the  22d; 
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t  she  cleared  from  Havana  April  22,  a  day  after  the  war 
t  she  had  then  no  cargo  for  any  port  of  the  United  States, 
y  for  an  enemy  port,  namely,  Santiago  and  Cienfuegos.     It  ecu 

therefore  be  said  that  she  had  left  a  foreign  port  in  ignorant 
the  "  perilous  condition  of  affairs ;  "  that  it  must  be  assumed  th 

either  knew  of  hostilities  or  had  been  advised  that  hostiliti 
•e  imminent.     She  was  not  bringing  a  cargo  to  the  United  Sta 

the  increase  of  its  resources  and  the  convenience  of  its  oi 

she  was  an  enemy  vessel  trading  with  an  enemy  port.      Th^ 
:>reme  Court  therefore  aflBrmed  the  condemnation  of  the  Distri 
art  and  held  squarely  that  the  contract  to  proceed  ultimately  t 
ort  of  the  United  States  did  not  bring  the  vessel  within  the  ex 
ption  of  the  fifth  rule.    While  the  decision  of  the  Supreme  Cou 
echnically  correct,  it  would  seem  that  it  was  illiberal  both  in  i 
erpretation  and  application  of  the  exemption  meant  to  be  con- 
erd  by  the  fifth  rule,  as  was  pointed  out  by  Mr.  Justice  White  in 
trong  dissenting  opinion,  in  which  Justices  Brewer,  Shiras,  and 
?kliam  concurred.    While  it  is  true  that  a  statute  in  derogation  of 

common  law  should  be  strictly  construed,  this  principle  clearly 
•uld  not  apply  to  an  exception  in  the  common  law  of  nations  made 

the   interest  of  innocent  enemy  subjects  engaged   in    innocent 
amerce. 

[n  the  recent  Russo-Japanese  war  an  indemnity  of  a  like  nature 
s  extended  by  article  3  of  the  Imperial  Japanese  ordinanoe  of 
bruarv  9,  1904,  the  exact  text  of  which  is  as  follows: 

i?ussian  steamers  which  may  have  left  for  a  Japanese  port  before 
jruary  16  may  enter  our  ports,  discharge  their  cargoes  at  once,  and 
ve  the  country.  The  Russian  steamers  coming  under  the  above  cate- 
y  shall  be  treated  in  accordance  with  article  2  [previously  quoted]. 

[t  will  be  seen,  therefore,  that  recent  enlightened  practice  permits 
^my  merchant  ships  which  have  left  their  last  port  of  departure 
'ore  the  commencement  of  the  war,  or  within  a  certain  fixed  period, 
continue  their  joumev  unmolested  to  the  port  or  place  within  the 
ritory  of  the  other  Iwlliijerent,  to  unload  their  cargoes  and  to 
urn  to  the  home  port  without  danprer  of  capture  during  the  voyage, 
e  convention  concerning  the  status  of  enemy  merchant  ships  un- 
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fortimatelj  is  less  liberal  than  recent  practice.     Article  3  is  as 
follows: 

Enemy  merchant  ships  which  left  their  last  port  of  departure  before 
the  commencement  of  the  war  and  are  encountered  on  the  high  seas  while 
still  ignorant  of  the  outbreak  of  hostilities  can  not  be  confiscated.  They 
are  only  liable  to  detention  on  the  understanding  that  they  shall  be 
restored  after  the  war  without  compensation,  or  to  be  requisitioned,  or 
even  destroyed,  on  payment  of  compensation,  but  in  such  case  provision 
mitst  be  made  for  the  safety  of  the  persons  on  board,  as  well  as  the 
security  of  the  ship's  papers. 

After  touching  at  a  port  in  their  own  country,  or  at  a  neutral  port, 
these  ships  are  subject  to  the  laws  and  customs  of  maritime  war. 

The  seeming  exemption  is  rather  illusory,  for  the  exemption  from 
CMtpture  is  based  upon  the  fact  that  at  the  time  of  seizure  the  enemy 
2C3ierchant  ships  were  still  ignorant  of  the  outbreak  of  hostilities.  If 
-fchey  had  been  informed  of  the  existence  of  hostilities  they  would 
.g&GCin  to  be  liable  to  capture,  for  the  merchant  vessels  of  to-day  have 
^rliscarded  canvas  for  steam,  and  it  rarely  happens  that  a  vessel  is 
provided  on  the  outbound  voyage  with  sufficient  coal  for  the  return, 
it  would  seem,  therefore,  that  the  vessel  is  exposed  to  capture  because 
t  could  not  safely  continue  its  voyage  to  the  belligerent  port,  and,  if 
it  seeks  to  return  to  the  home  port,  the  vessel  is  liable  to  capture, 
rith  little  chance  of  escape  by  reason  of  the  lack  of  means  to  continue 
its  voyage.  If  the  merchant  vessel  is  ignorant  of  the  outbreak  of 
hostilities  it  may  not  be  captured,  but  it  may  be  detained  subject  to 
•estoration  at  the  end  of  the  war  \vithout  compensation.  The  value 
)f  the  vessel  may  be  seriously  depreciated  in  case  of  a  long  war.  If 
jquisitioned,  it  is  unlikely  that  the  transaction  will  be  profitable  to 
^he  original  owner,  and  if  destroyed  it  is  improbable  that  the  com- 
~3)ensation  will  at  all  be  adequate.  The  article  in  question,  therefore, 
•^an  not  be  considered  an  advance;  it  is  a  distinct  limitation  of 
^!U8tomary  rights.    Article  4  of  the  convention  is  as  follows : 

Enemy  cargo  on  board  the  vessels  referred  to  in  articles  1  and  2  is 
likewise  liable  to  be  detained  and  restored  after  the  termination  of  the 
war  without  payment  of  compensation,  or  to  be  requisitioned  on  payment 
of  compensation,  with  or  without  the  ship. 

The  same  rule  applies  in  the  case  of  cargo  on  board  the  vessels 
referred  to  in  article  3. 
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The  provisions  depending  upon  articles  1  and  3,  already  quoted, 
would  seem  to  require  no  special  explanation  or  comment. 

The  convention  as  a  whole  was  a  compromise  between  those  who 
believed  in  the  existence  of  a  right  and  those  who  refused  to  recog- 
nize the  legal  validity  of  the  custom  which  has  grown  up  in  recent 
years.  As  in  most  compromises  the  result  is  unsatisfactory.  The 
convention  can  not  be  called  progressive,  for  it  questions  a  custom 
which  seems  generally  established  and  its  adoption  would  seem  to 
sanction  less  liberal  and  enlightened  practice.  The  United  States 
delegation  therefore  refused  to  sign  the  convention  and  its  acceptance 
has  not  been  recommended  by  the  Department  of  State. 

James  Brown  Scott. 


CONVERSION  OF  MERCHANT  SHIPS  INTO  WAR  SHIPS 

The  seventh  of  the  Hague  conventions  bears  the  title,  "  Convention 
relative  a  la  Transformation  des  Navires  de  Commerce  en  Batiments 
de  Guerre."  The  convention  really  relates  to  vessels  which  have 
already  been  converted  into  war  ships  rather  than  to  their  conversion. 
The  articles  bearing  on  the  subject  are  as  follows : 

Article  1. 

A  merchant  ship  converted  into  a  war  ship  can  not  have  the  rights  and 
duties  accruing  to  such  vessels  unless  it  is  placed  under  the  direct 
authority^  immediate  control,  and  responsibility  of  the  power  whose  flag 
it  flies. 

Article  2. 

Merchant  ships  converted  into  war  ships  must  bear  the  external  marks 
which  distinguish  the  war  ships  of  their  nationality. 

Article  3. 

The  commander  must  be  in  the  service  of  the  state  and  duly  commis- 
sioned by  the  competent  authorities.  His  name  must  figure  on  the  list 
of  the  officers  of  the  fighting  fleet. 

Article  4. 
The  crew  must  be  subject  to  military  discipline. 

Article  5. 

Every  merchant  ship  converted  into  a  war  ship  must  observe  in  its 
operations  the  laws  and  customs  of  war. 

Article  6. 

A  belligerent  who  converts  a  merchant  ship  into  a  war  ship  must,  as 
soon  as  possible,  announce  such  conversion  in  the  list  of  war  ships. 

Article  7. 

The  provisions  of  the  present  convention  do  not  apply  except  between 
contracting  powers,  and  then  only  if  all  the  belligerents  are  parties  to 
the  convention. 
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These  articles  provide  that  war  status  will  be  conceded  to  merchant 
vessels  only  when  under  state  authority,  bearing  the  flag  and  dis- 
tinguishing marks  of  belligerent  nationality,  subject  to  the  command 
of  a  duly  commissioned  officer,  with  crew  under  military  discipline, 
and  obsen'ing  the  rules  of  war. 

These  articles  take  the  converted  merchant  vessel  out  of  the  cate- 
gory of  privateers  and  thus  respect  the  first  clause  of  the  Declaration 
of  Paris  of  1856  by  which  *'  privateering  is  and  remains  abolished/' 
The  converted  merchant  vessels  become  a  part  of  the  navy. 

This  had  already  been  provided  for  in  the  Regulations  for  the 
Naval  Auxiliary  Service  of  the  United  States  in  effect  April  1,  1907. 
In  Chapter  I,  2,  of  these  regulations  it  is  provided  that  **  these  vessels 
shall  be  governed  by  the  laws  of  the  United  States,  by  the  Navy 
regulations  as  far  as  they  may  be  applicable,  and  by  these 
regulations." 

This  seventh  convention  provides  for  the  responsible  control  of 
merchant  vessels  converted  into  war  vessels.  It  is  accepted  as  a  gen- 
eral proposition  that  a  belligerent  under  proper  regulations  will  be 
allowed  to  use  his  resources  upon  the  sea  as  well  as  upon  the  land. 
The  fundamental  objection  to  the  use  of  converted  merchant  vessels 
has  previously  been  the  lack  of  government  control  and  responsibility. 
Such  control  and  responsibility  is  now  secured.  This  convention 
might  properly  have  the  title,  '*A  Convention  to  Secure  the  Observ- 
ance of  the  Declaration  of  Paris  in  regard  to  Privateering." 

According  to  the  preamble  itself  of  the  seventh  convention,  it  does 
not  make  provision  for  the  subject  proposed  in  the  program  of  the 
Czar,  viz.,  "  conversion  of  merchant  vessels  into  war  ships."  The 
preamble  of  the  convention  is  as  follows : 

Whereas  it  is  desirable,  in  view  of  the  incorporation  in  time  of  war  of 
merchant  ships  in  the  fighting  fleet,  to  define  the  conditions  subject  to 
which  this  operation  may  be  effected ; 

Whereas,  however,  the  contracting  powers  have  been  unable  to  come 
to  an  agreement  on  the  question  whether  the  conversion  of  a  merchant 
ship  into  a  war  ship  may  take  place  upon  the  high  seas,  it  is  understood 
that  the  question  of  the  place  where  such  conversion  is  effected  remains 
outside  tlie  scope  of  this  agreement  and  is  in  no  way  affected  by  the 
following  rules. 
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The  mcxre  important  naval  powers  have  agreements  with  the  steam* 
ship  companies  under  which  in  time  of  need  certain  vessels  may  be 
taken  into  the  public  service. 

The  place  of  conversion  is  a  matter  of  utmost  importance,  and  this 
subject  bj  specific  declaration  remains  outside  the  convention. 

In  general,  a  merchant  vessel  mi^t  be  converted  into  a  war  vessel 
in  a  home  port,  on  the  high  sea,  or  in  a  neutral  port,  and  under 
exceptional  circumstances  within  the  jurisdiction  of  the  other 
belligerent. 

To  conversion  in  a  home  port,  followed  by  prompt  notification  as 
provided  for  in  article  6  of  the  convention,  little  objection  could  bo 
raised. 

In  the  exceptional  case  of  conversion  within  an  enemy's  juris- 
diction there  might  arise  a  question  of  the  exercise  of  good  faith  if  a 
merchant  vessel  should  forthwith  be  converted  into  a  war  vessel  after 
it  had  been  allowed  to  take  on  cargo  or  make  repairs  in  an  enemy's 
port  during  the  days  of  grace  allowed  for  departure  of  enemy  vessels 
at  the  outbreak  of  war.  It  would  seem  that  a  regulation  should 
be  adopted  by  which  vessels  allowed  such  a  privilege  should  retain 
their  merchant  character,  at  least  until  converted  in  a  home  port. 

The  main  questions  arise,  however,  in  regard  to  conversion  on  the 
high  seas,  which  the  convention  excludes  because  the  powers  can  not 
reach  an  agreement,  and  conversion  within  neutral  jurisdiction, 
which  the  convention  does  not  mention. 

The  discussion  during  the  Russo-Japanese  war  in  regard  to  the 
conversion  of  the  Smolensk  and  Peterburg  of  the  Russian  volunteer 
fleet  after  they  had  passed  the  Dardanelles,  closed  to  war  vessels,  and 
were  upon  the  open  sea  is  too  recent  to  need  review.  It  showed  the 
necessity  of  some  international  understanding  in  order  to  avoid 
friction.  There  is  no  provision  at  present  which  prevents  change 
of  character  from  time  to  time  from  merchant  to  war  ship  or  vice 
vers&y  unless  it  be  article  6  of  the  convention,  which  provides  that 
"  a  belligerent  who  converts  a  merchant  ship  into  a  war  ship  must, 
as  soon  as  possible,  announce  such  conversion  in  the  list  of  war 
ships."  It  would  seem  that  to  rpudor  tliis  article  0  definite  there 
should  be  an  additional  clause  to  the  effect  that  a  vessel  thus  placed 
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in  the  list  of  war  ships  should  retain  this  status  to  the  end  of  the 
war,  as  some  of  the  delegates  contended. 

A  neutral  state  has  a  right  to  demand  that  the  status  of  a  vessel 
be  not  changed  from  that  of  a  merchant  vessel  to  that  of  a  war 
vessel  in  such  manner  as  to  render  the  preservation  of  neutrality 
unnecessarily  difficult.  It  is  evident  that  questions  as  to  the  ob- 
servance of  neutrality  might  arise  if  a  merchant  vessel  should  enter 
a  neutral  port  and  load  with  supplies  which  would  render  the  vessel 
of  immediate  serv^ice  in  war  and  after  taking  on  such  supplies  assume 
a  war  status.  What  a  war  vessel  in  time  of  war  may  do  in  a  neutral 
port  is  usually  strictly  prescribed.  It  may  remain  only  for  a  speci- 
fied period,  take  on  a  specified  amount  of  coal,  etc.  A  merchant 
vessel  has  almost  unlimited  freedom  so  long  at  it  observ^es  ordinary 
port  regulations.  If  a  merchant  vessel  may  change  to  a  war  vessel 
immediately  after  leaving  the  neutral  port  or  even  within  the  port, 
a  neutral  may  unwittingly  allow  such  a  vessel  to  prepare  within  the 
neutral  jurisdiction  to  prey  on  the  neutral's  own  commerce.  A  neu- 
tral port  might  become  practically  an  enemy's  base.  Many  con- 
tingencies might  arise  which  would  emphasize  the  need  of  the  pro- 
visions which  the  seventh  convention  did  not  cover  though  recognized 
as  desirable  and  considered  to  some  extent  by  the  delegates. 

This  convention  embodies  and  makes  more  definite  the  principles 
which  have  been  generally  followed  in  practice  since  1870,  when 
Germany  made  her  propositions  in  regard  to  a  voluntary  naval  force. 
It  regulates  somewhat  more  carefully  the  use  of  such  vessels  after 
they  are  enrolled  in  the  public  forces.  Many  questions  arose  at  the 
Hague  conference  of  1907  which  made  impossible  the  formulation 
of  generally  acceptable  rules  on  all  points  in  regard  to  the  conversion 
of  merchant  ships  into  war  ships.  Some  of  the  delegates  were  abso- 
lutely opposed  to  conversion  except  in  a  home  port.  \\Tiile  some 
of  the  delegates  were  generally  opposed  to  conversion  on  the  high 
seas,  they  wished  to  make  exceptions  in  favor  of  merchant  vessels 
which  had  left  national  ports  before  the  outbreak  of  hostilities  and 
in  favor  of  the  conversion  of  merchant  vessels  captured  from  the 
enemy  on  the  high  sea  and  adapted  to  warlike  use.  Some  thought 
that  the  abolition  of  capture  of  private  property  at  sea  would  lead  a 


CONVSBSION  OF   MERCHANT   SHIPS  INTO   WAR  SHIPS  375 

belligerent  to  change  a  ship  from  a  war  status  to  a  merchant  status 
if  in  danger  of  capture  in  order  to  bring  it  under  the  exemption* 
Great  freedom  of  conversion  and  reconversion  was  favored  by  a  few 
of  the  delegates.  The  need  that  the  character  of  a  vessel  be  clear 
to  a  neutral  was  generally  maintained. 

Upon  the  question  justly  regarded  as  the  most  difficult,  ^'  the  ques- 
tion whether  the  conversion  of  a  merchant  ship  into  a  war  ship  may 
take  place  upon  the  high  seas/'  the  contracting  powers  have  been 
unable  to  come  to  an  agreement.  As  the  preamble  of  the  seventh 
convention  states,  '^  the  question  of  the  place  where  such  oonversicm 
is  effected  remains  outside  of  the  scope  of  this  agreement "  and  is 
in  no  way  affected  by  its  rules.  Thus,  it  is  evident  that  while  pro- 
vision is  made  for  the  abolition  of  the  evils  of  privateering,  there 
remains  for  a  later  conference  the  agreement  upon  such  difficult  ques- 
tions as  those  of  conditions  under  which  a  converted  vessel  may  be 
reconverted  into  a  war  vessel  and  the  place  where  conversion  and 
reconversion  may  be  allowed. 

Geobge  Gbapton  Wilson. 


THE  USE  OF  SUBMARINE  MINES  AND  TORPEDOES  IN 

TIME  OF  WAR 

This  subject,  which  was  brought  so  forcibly  to  the  attention  of  the 
civilized  world  by  the  operations  of  the  Russo-Japanese  war  in  the 
vicinity  of  Port  Arthur,  was  one  of  the  questions  at  the  Hague  con- 
ference last  year,  being  thus  brought  for  the  first  time  to  the  attention 
of  an  international  conference. 

In  making  this  statement  I  do  not  ignore  the  fact  that  the  Insti- 
tute of  International  Law  had  previously  discussed  this  question 
and  formulated  some  ideas  upon  the  matter,  but  this  Institute,  no 
matter  how  valuable  its  academic  discussions  may  be,  is  in  no  sense 
an  authoritative  organization  or,  in  the  proper  and  official  sense,  an 
international  conference. 

When  the  invitation,  however,  was  formally  given  by  the  Russian 
Government  for  the  Second  Peace  Conference  at  The  Hague  the 
question  of  submarine  mines  was  among  those  duly  enumerated  in 
the  official  program  of  the  conference.  Its  bearing  upon  the  free 
navigation  of  the  seas  and  upon  the  safety  of  those  being  carried 
thereupon  brought  the  matter  within  the  scope  of  the  rights  of  neu- 
trals as  well  as  within  the  domain  of  common  humanity. 

It  may  be  well  to  state  that  the  floating;  means  of  defense  and 
oflFense  referred  to  in  this  article  can  be  differentiated  into  three 
classes : 

1.  Automobile  torpedoes,  which  are  projected  both  from  shore 
stations  and  from  vessels  of  various  sizes  against  the  vessels  of  the 
enemy  in  the  course  of  a  naval  action. 

2.  Submarine  mines  which  float  in  water-tight  cases  and  are 
anchored  along  the  coasts  and  in  and  off  harbors,  and  which  are 
generally  exploded  at  will  from  shore  by  electrical  apparatus  and 
cables. 

3.  Submarine  mines  which  are  floatinsr.  either  anchored  or  drift- 
ing, whose  explosion  is  caused  automatically  by  contact. 
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This  latter  type  can  be  placed  rapidly  in  large  numbers  and  the 
mines  are  intended  to  be  exploded  by  a  simple  shock  arising  from 
the  contact  with  an  enemy's  vessel.  It  is  this  type  which  is  so 
dangerous  to  friend  as  well  as  to  foe,  and  submarine  mines  of  this 
class  were  especially  the  subject  of  the  discussion  at  The  Hague. 
Such  floating  contact  mines,  when  beyond  the  control  of  the  belliger- 
ent using  them,  or  which  have  broken  adrift  from  their  moorings, 
carry  great  danger  with  them  on  the  high  seas  to  neutral  and  pacific 
commerce  and  lives.  This  sea  area  should  be  free  and  open  to 
all  nations  and  its  liberty  has  been  definitely  established  by  common 
consent  and  the  law  of  nations  for  centuries.  In  this  way,  directly 
and  indirectly,  has  arisen  a  conflict  between  the  new  conditions  of 
sea  warfare  and  national  defense  and  the  principles  of  the  freedom 
of  the  seas.  Xo  subject  assigned  to  the  Hague  conference  seems 
to  have  required  a  settlement  and  reconciliation  more  than  this  one, 
with  its  two  varying  requirements.  The  dangers  arising  from  the 
use  of  these  automatic  contact  submarine  mines  are  not  of  an 
imaginary  nature.  In  the  operations  about  the  Liaotung  Peninsula, 
previously  referred  to,  the  fatalities  from  such  mines  not  only 
extended  to  a  great  distance  from  the  actual  scene  of  operations,  but 
in  time  outlasted  these  operations  and  also  the  duration  of  the  war. 

The  delegation  representing  China  at  The  Hague  stated  that  at 
the  time  they  addressed  the  conference  upon  the  subject  their  coun- 
try was  still  obliged  to  furnish  their  coasting  vessels  with  apparatus 
to  raise  and  destroy  floating  mines,  which  were  found  in  quantities 
both  in  the  open  sea  and  in  their  own  territorial  waters.  Notwith- 
standing all  of  the  care  taken  in  this  respect,  a  very  considerable 
number  of  merchant  vessels,  fishins:  boats,  junks,  and  sampans  had 
been  sunk,  and  between  five  and  six  hundred  of  their  countrymen, 
while  innocently  and  peaceably  employed,  had  cruelly  lost  their 
lives  from  this  cause  alone. 

It  will,  however,  have  to  be  considered  that  submarine  mines  con- 
stitute not  only  an  effective  but  a  comparatively  inexpensive  means 
of  defense  for  nations  possessing  extensive  coast  lines  and  small 
navies  as  against  great  naval  powers.  This  system  of  maritime 
defense  appeals  in  consequence  to  the  less  powerful  countries  as  a 
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ready  and  economical  defense  against  arbitrary  naval  strength,  and 
considering,  therefore,  the  fact  that  in  the  Hague  conference  of 
1907  the  membership  was  mostly  held  by  weak  naval  powers  it  is 
not  to  be  wondered  that  considerable  opposition  and  conservatism 
was  shown  with  respect  to  the  propositions  of  Great  Britain  as 
a  representative  of  great  maritime  power.  On  the  other  hand,  the 
Colombian  proposition  to  restrict  the  use  of  submarine  contact 
mines  for  defensive  purposes  alone  naturally  came  more  nearly 
within  the  range  of  success.  It  is  very  probable  that  if  it  were 
possible  to  differentiate  exactly  between  offensive  and  defensive 
operations  of  this  nature  the  employment  of  such  mines  would  have 
been  so  restricted.  The  endeavor  to  substitute  for  submarine  con- 
tact mines  those  exploded  only  at  will  by  means  of  electricity  met 
with  failure  also,  both  on  account  of  the  want  of  readiness  in  the 
placing  of  such  mines  and  the  restricted  distance  from  the  shore 
at  which  such  mines  could  be  effectively  used.  Vessels  of  the  enemy 
lying  beyond  their  placement  could  easily,  with  the  range  of  modem 
weapons,  destroy  or  injure  by  gun  fire  in  safety  the  shipping, 
resources,  and  defenses  of  the  ports  under  attack. 

The  delegation  from  Great  Britain  was  apparently  the  only  one 
ready  with  a  definite  project  formulated  for  discussion  at  the  begin- 
ning of  the  conference.  What  might  be  called  amendments  to  the 
Britisli  proposition  or  to  its  several  articles  were  presented  by  Italy, 
Japan,  Holland,  Brazil,  Spain,  Germany,  Russia,  and  the  United 
States.  A  formal  proposition  on  the  part  of  the  United  States  was 
offered  at  the  session  of  the  subcommission  on  the  11th  of  July, 
too  late  to  be  printed,  distributed,  and  discussed  by  that  subcom- 
mission before  its  reference  to  the  preliminary  committee  of  exami- 
nation and  drafting.  Consequently,  it  appears  as  an  amendment  to 
the  British  proposition  and  is  given  further  on. 

It  is  to  be  regretted  tliat  Ix^tter  preparations  generally  were  not 
made  before  tlie  assembling  of  the  conference,  and  the  following 
suggestions  of  Dr.  Lawrence,  the  well-known  English  publicist, 
should  be  considered  before  the  next  meeting  of  the  Hague  or  any 
similar  conference.     These  suggestions  are  that: 
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1.  Any  power  or  groups  of  powers  to  be  represented  at  the  next  con- 
ference shall  have  the  right  of  proposing  subjects  for  discussion. 

2.  Such  proposals  shall  take  the  form  of  draft  articles  for  an  inter- 
national code,  and  shall  be  sent  to  the  International  Bureau  at  The 
Hague  at  least  six  months  before  the  date  fixed  for  the  assembling  of 
the  next  conference. 

3.  Five  months  before  that  date  the  proposals  received  shall  be  com- 
municated in  a  classified  and  digested  form  by  the  International  Bureau 
to  tlie  governments  of  all  the  powers  who  are  to  take  part  in  the 
conference. 

4.  Three  months  before  that  date  any  amendments  which  any  power 
or  group  of  powers  may  desire  to  bring  forward  shall  be  sent  to  the 
International  Bureau. 

5.  Two  months  before  that  date  tlie  International  Bureau  shall  com- 
municate to  the  powers  the  proposals  and  amendments  duly  classified 
and  arranged  under  appropriate  headings. 

6.  As  soon  as  the  conference  assembles  it  shall  elect  a  small  committee, 
which  shall  have  power  to  fix  the  order  of  discussion  and  to  admit  any 
new  subject  for  which  at  least  three  powers  demand  emergency. 

Before  mentioning  the  purport  of  the  British  propositions  whicli 
were  taken  as  the  foundation  of  the  discussion  it  may  be  well  to 
state  that  Great  Britain  has  practically  abandoned  the  use  of  sub- 
marine mines  for  the  defense  of  its  ports  and  is  trusting  to  projected 
automobile  torpedoes  of  the  Whitehead  and  other  types  in  connec- 
tion with  submarine  boats  for  the  defense  of  its  seaports.  Hence, 
and  in  connection  with  this,  the  fact  that  her  fleet,  both  naval  and 
maritime,  is  the  greatest  in  the  world  —  never  greater  or  more 
efficient  than  now  —  this  Power  represents  the  extreme  school 
against  the  use  of  submarine  mines  exploded  by  contact.  The 
British  propositions  stated  concisely  are: 

1.  That  the  use  of  all  submarine  mines  exploded  automatically  by 
contact  and  not  anchored  should  be  forbidden. 

2.  That  any  such  mines  anchored  that  do  not  become  harmless  upon 
breaking  adrift  should  also  be  forbidden. 

3.  That  the  use  of  floating  contact  mines  to  establish  or  maintain  a 
commercial  blockade  should  be  forbidden. 

4.  That  such  contact  mines  should  only  be  anchored  and  established 
within  the  territorial  waters  of  the  belligerents  except  in  case  of  opera- 
tions against  military  or  naval  ports. 

In  addition,  it  was  proposed  that  all  contact  mines  should  be  so 
constructed  that  after  a  certain  period  they  would  become  harmless. 


280  TH£   AMEBICAN    JOURXAI.    OF   ISTEBNATIOSrAI.  I^W 

and  also  that  after  the  war  was  over  both  belligerents  should  mnta-  » 
ally  work  together  to  remove  or  destroy  all  mines  remaining  in  their 
territorial  waters. 

The  proposition  of  the  United  States  was: 

1.  Unanchored  automatic  contact  mines  are  prohibited. 

2.  Anchored  automatic  contact  mines  which  do  not  become  innocoona 
on  getting  adrift  are  prohibited. 

3.  If  anchored  automatic  contact  mines  are  used  within  belligerent 
jurisdiction  or  within  the  area  of  immediate  belligerent  actiTities,  doe 
precautions  shall  be  taken  for  the  safety  of  neutrals. 


The  leading  power  in  opposition  to  the  British  proposition 
to  have  been  Germanv.  aided  in  some  of  the  final  votes  bv  France. 
The  German  propositions  or  amendments  had  a  tendency  to  lessen  the 
cogency  of  the  articles  as  proposed  at  the  earlier  commissions,  and 
from  their  vague  nature  would  have  tended  to  lessen  the  effectiTe- 
ness  of  the  rule  and  to  widen  the  sphere  of  the  use  of  submarine 
mines  of  all  kinds.  A  reservation  was  made  by  Germany  in  the 
final  vote  upon  article  2  which  forbids  the  placing  of  automatic 
mines  of  contact  before  the  coasts  and  forts  of  the  adversary  with 
the  sole  purpose  of  intercepting  commercial  shipping.  Although 
the  failure  to  vote  favorably  for  this  proposition  was  explained  by 
Baron  Marschall  de  Bieberstein  on  account  of  the  use  of  the  word 
"  seal "  and  the  introduction  of  a  subjective  element  or  an  evasion, 
an  impression  has  been  formed,  probably  unjustly,  that  Germany, 
from  its  action  here  and  upon  other  propositions,  looked  favorably 
upon  a  commercial  blockade  of  an  enemy's  port  by  submarine  mines 
alone.  This,  of  course,  would  be  in  contravention  of  the  Declaration 
of  Paris  and  mark  a  retrofrression  in  maritime  warfare. 

The  nilffs  as  finally  adopted  by  the  full  conference  follow,  with  a 
brief  statf?mf5nt  of  the  votes  upon  each  rule  or  article.  I  follow 
generally  the  English  translation  of  the  articles  as  officially  published, 
the  American  text  not  having  come  to  hand  in  time  for  this  article : 

Article  1. 

It  is  forbidden : 

1.  To  lay  unanchored  pubmarine  mines,  except  when  they  are  so  con- 
structed as  to  become  harmless  one  hour  at  most  after  they  have  escaped 
from  the  control  of  the  person  who  laid  them ; 
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2.  To  lay  anchored  submarine  mines  which  do  not  become  harmless 
as  soon  as  they  have  broken  loose  from  their  moorings; 

3.  To  use  torpedoes  which  do  not  become  harmless  when  they  have 
missed  their  mark. 

As  to  this  articky  Germany,  which  had  previously  reserved  its 
vote  with  respect  to  the  first  paragraph  in  the  full  conference  and 
final  vote,  withdrew  its  reserve  and  accepted  the  paragraph  as  it 
stood. 

The  Turkish  delegation  was  not  ready  to  accept  the  article  and 
enter  into  an  engagement  because  the  systems  of  rendering  mines 
harmless  were  not  universally  known. 

Russia  and  Siam  accepted  the  article  with  a  reserve  as  to  the 
first  paragraph. 

Article  2, 

It  is  forbidden  to  lay  submarine  mines  off  the  coast  and  ports  of  the 
enemy,  with  the  sole  object  of  interrupting  commercial  navigation. 

Upon  this  article  (Jermany  and  France  reserved  their  vote  on 
account  of  possibility  of  evasion. 

Article  3. 

When  anchored  submarine  mines  are  employed,  every  possible  pre- 
caution must  be  taken  for  the  security  of  peaceful  shipping. 

The  belligerents  undertake  to  see,  in  as  far  as  it  is  possible,  that  these 
mines  become  harmless  within  a  certain  interval,  and  in  case  they  should 
cease  to  be  looked  after,  to  notify,  as  soon  as  military  exigencies  permit, 
those  engaged  in  navigation,  and  the  governments  through  the  diplo- 
matic channel,  of  the  danger  zones. 

To  this  article  the  only  dissenting  voice  was  that  of  Turkey. 
The  Turkish  delegate  stated  that  in  view  of  the  exceptional  situation 
created  by  treaties  now  in  force  with  regard  to  the  Dardanelles  and 
the  Bosphorus,  straits  which  are  integral  parts  of  its  territory,  the 
Turkish  Government  would  not  assume  any  engagement  whatever 
that  would  restrict  the  means  of  defense  that  it  might  judge  to  be 
necessary  for  these  straits  in  case  of  war,  or  for  the  purpose  of 
causing  respect  for  their  neutrality. 


282         the  american  journal  of  international  law 

Article  4. 

Neutral  powers  which  lay  submarine  mines  off  their  coasts  must  observe 
the  same  rules  and  take  the  same  precautions  as  are  imposed  on 
belligerents. 

The  neutral  powers  must  inform  shipowners,  by  a  notice  issued  in 
advance^  where  submarine  mines  have  been  laid.  This  notice  must  be 
communicated  at  once  to  the  governments  through  the  diplomatic 
channel. 

Article  5. 

At  the  close  of  the  war,  the  contracting  powers  undertake  to  do  their 
utmost  to  remove  the  mines  which  they  have  laid,  each  one  removing 
those  which  it  has  laid. 

As  regards  anchored  submarine  mines  laid  by  one  of  the  belligerents 
off  the  coast  of  the  other,  their  position  must  be  notified  to  the  other 
party  by  the  power  which  laid  them,  and  each  power  must  proceed  with 
the  least  possible  delay  to  remove  the  mines  in  its  own  waters. 

Article  6. 

The  contracting  powers  which  have  not  yet  perfected  mines  such  aa 
the  present  convention  has  in  view,  and  which,  consequently,  could  not 
at  present  carry  out  the  rules  laid  down  in  articles  1  and  3,  undertake  to 
transform  these  mines  as  soon  as  possible,  so  as  to  bring  them  into 
conformity  with  the  foregoing  requirements. 

The  Turkish  delegation  repeated  their  inability  to  undertake  any 
engagement  for  the  present  with  rospoct  to  the  transformation  of 
mines  required  bv  article  6. 

The  provisions  of  the  present  convention  are  concluded  for  a  period 
of  seven  years  or  until  the  end  of  the  Third  Peace  Conference,  if  that 
date  is  earlier. 

The  contracting  powers  engage  themselves  to  reopen  the  question 
of  the  employment  of  the  automatic  contact  submarine  mines  six 
months  before  the  expiration  of  the  period  of  seven  years  or  in  case 
where  it  has  not  been  reopened  and  settled  by  the  Third  Peace 
Conference  at  an  earlier  date. 

Failing  the  arrangement  of  a  new  convention,  the  present  rules 
will  continue  to  remain  in  force,  except  bv  denunciation  of  the  pres- 
ent convention.  The  denunciation  will  not  be  effective  (with  respect 
to  the  power  which  has  notified)  until  six  months  after  the  notifi- 
cation. 
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The  Spanish  delegation  gave  its  vote  to  the  project,  but  with 
regrets  that  it  was  insufficient  and  did  not  answer  entirely  to  the 
wish  of  their  Government.  In  voting  for  the  project  as  a  whole, 
it  was  adopted  by  the  conference  unanimously,  excepting  the  reserve 
relative  to  paragraph  1  of  article  1  made  by  the  delegations  of 
the  Dominican  Republic,  Mexico,  Montenegro,  Russia,  and  Siam, 
and  that  of  Turkey  relative  to  the  whole  article.  Also  excepting 
the  reserves  made  relative  to  article  2  by  Germany  and  France,  and 
Turkey  with  respect  to  articles  3  and  6. 

CONCLUSIONS 

The  first  article  seems  to  be  clear  and  intelligible  in  its  phrasing 
and  to  be  the  best  thing  possible  under  the  circumstances.  It  was 
stated  by  experts  present  that  it  had  been  demonstrated  by  experi- 
ment that  the  drifting  mines  referred  to  in  the  first  two  paragraphs 
of  this  article  could  be  rendered  harmless  in  the  times  mentioned. 
One  method  was  by  making  a  hole  in  the  case  of  the  mine  and 
filling  it  with  a  soluble  substance  like  sal  ammonia,  which  in  a 
certain  time  would  drovm  the  charge  and  sink  the  mine.  Another 
method  proposed  the  same  effect  by  galvanic  action.  Automobile 
torpedoes  of  the  present  day  are  so  arranged  as  to  follow  the  con- 
ditions of  the  third  paragraph,  so  no  novelty  is  here  prescribed. 

The  second  article  has  been  criticised  both  by  British  and  German 
authorities  as  capable  of  allowing  an  evasion  or  using  some  pretext 
that  may  come  within  the  inventive  ingenuity  of  the  commanding 
naval  officer.  The  principle  to  my  mind  is  well  established  by  the 
wording  of  the  article ;  its  violation  would  be  a  very  serious  matter, 
involving  as  it  would,  in  all  probability,  more  danger  to  neutrah 
than  to  belligerents.  I  must  confess  that  I  think  the  high  sense 
of  honor  to  be  expected  from  the  naval  officer  in  command  in  such 
case  would  not  be  wanting  in  any  civilized  naval  force.  The 
English  proposition  upon  this  subject  has  been  given  elsewhere. 

In  article  4  for  the  first  time  is  recognition  of  the  right  of  neutral 
powers  to  use  submarine  mines  for  the  purpose  of  defending  their 
neutrality.  It  is  a  ri^ht  that  oomos  within  that  of  self-preser\^ation, 
which  has  naturally  included  heretofore  the  right  to  use  force  by 
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other  means  and  on  the  surface  to  maintain  the  neutrality  of  their 
territory  and  the  control  of  their  waters. 

The  general  principles  enunciated  in  articles  3^  4,  and  5  met  with 
practically  no  objection  except  from  Turkey  concerning  the  Bos- 
phorus  and  the  Dardanelles.  Article  6  has  been  criticised  because  it 
is  not  sufficiently  definite  and  limited  in  the  period  providing  for 
the  transformation  of  mines  in  conformity  with  the  rules  laid  down 
in  articles  1  and  3.  It  seems  to  border  upon  the  hypercritical  to 
complain  of  this,  for  with  varying  budgets  and  technical  skill  and 
resources  it  appeared  to  be  almost  impossible  to  bind  the  nations  to 
a  fixed  time.  The  governing  principle  being  agreed  upon,  it  is  not 
very  likely  to  be  ignored  and  mines  of  the  old  pattern  used  if  there 
is  sufficient  interval  allowed  before  the  next  naval  war. 

The  rules  as  given  above  and  adopted  do  not  go  as  far  as  the 
United  States  and  many  other  powers,  including  Great  Britain, 
desired,  but  the  half  loaf  is  certainly  better  than  no  loaf  at  all.  By 
the  next  conference  it  is  hoped  that  the  safety  of  the  high  seas  will 
be  provided  for  in  a  more  effective  and  comprehensive  manner  than 
the  rules  which  were  finally  formulated.  It  is,  however,  a  begin- 
ning, but,  in  the  words  of  Sir  Ernest  Satow,  a  British  delegate,  this 
arrangement  can  not  be  considered  as  giving  a  definite  solution  to 
the  question.  It  is  something  where  nothing  before  existed,  and  at 
least  a  milestone  on  the  way  to  a  more  complete  correction  of  the 
evils  with  which  it  deals. 

C.  H.  Stockton. 


BOMBARDMENT  BY  NAVAL  FORCES. 

Among  the  six  voeux  to  be  found  in  the  final  act  of  the  First 
Hague  Peace  Conference  is  the  following : 

The  conference  expresses  the  wish  that  the  proposal  to  settle  the  ques- 
tion of  the  bombardment  of  ports,  towns,  and  villages  by  a  naval  force 
may  be  referred  to  a  subsequent  conference  for  consideration. 

This  recommendation  did  not  fall  upon  deaf  ears,  and  among  the 
most  admirable  results  of  the  Second  Peace  Conference  is  the  small 
but  simple  convention  forbidding  the  bombardment  of  undefended 
ports,  towns,  villages,  dwellings,  or  buildings.  This  is  not  the 
appropriate  place  to  discuss  the  relation  between  a  recommendation 
of  one  conference  and  the  work  of  a  succeeding  one,  but  it  is  pleasing 
to  note  that  the  recommendation  of  a  conference  is  not  a  burial ;  that 
it  calls  attention  of  the  powers  to  the  subject-matter  and  thus  paves 
the  way  for  a  substantial  agreement  at  the  conference  to  which  the 
recommendation  is  referred.  If  the  recommendations  of  the  Second 
Conference  fare  as  well  as  the  recommendation  of  the  First  Con- 
ference regarding  bombardment,  the  world  will  be  the  gainer  and 
the  cause  of  international  justice,  and  therefore  of  peace,  will  be 
much  advanced  by  the  Third  Conference,  which  is  gradually  becom- 
ing the  center  of  hope  and  expectation. 

The  purpose  of  war  is  to  bring  the  enemy  to  terms,  and  any  means 
calculated  to  attain  this  desirable  end  are  legitimate,  provided  they 
do  not  cause  needless  suffering  and  are  not  in  their  nature  more 
brutal  than  war  must  always  be.  The  noncombatant  is  regarded 
merely  as  a  prospective  enemy,  to  be  looked  upon  with  suspicion  but 
not  to  be  subjected  to  the  pains  and  penalties  of  the  soldier  in  the 
field.  Public  property  may  indeed  be  appropriated;  private  prop- 
erty may  be  destroyed  for  a  military  purpose,  may  be  requisitioned, 
or  may  be  subjected  to  contribution,  but  it  is  no  longer  at  the  mercy 
of  an  enemy  or  invader.     A  fortress  may  be  assaulted,  but  the 
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garrison  is  no  longer  put  to  the  sword  for  a  refusal  to  surrender.  A 
fortified  town  may  be  taken  by  storm,  but  the  noncombatant  and  his 
property  must  be  spared,  so  far  as  possible.  Article  25  of  the  regula- 
tions respecting  the  laws  and  customs  of  war  on  land  adopted  at  the 
First  Hague  Conference  provides  that  the  "  attack  or  bombardment 
of  towns,  villages,  habitations,  or  buildings  which  are  not  defended 
is  prohibited."  The  enemy,  his  means  of  attack  and  defense,  may 
be  reduced  by  force.  Tlie  defenseless,  wliether  they  be  noncombat- 
anta  or  merely  property,  are  no  longer  exposed  to  attack  or  destruc- 
tion. It  is  true  that  this  article  and  its  salutory  prohibition  applies  to 
land  warfare,  and  the  attempt  to  extend  it  to  naval  warfare  failed 
for  the  moment  because  Great  Britain  was  unwilling  to  extend  the 
discussion  beyond  the  immediate  program  —  namely,  the  codification 
of  the  laws  and  customs  of  warfare  on  land  —  hence  the  reference 
to  a  subsequent  conference.  There  is,  however,  no  reason  why  a 
diflFercnt  rule  should  prevail  in  naval  warfare  and  that  nonoffending 
and  defenseless  towns,  villages,  or  habitations  should  be  destroyed 
merelv  because  the  assailant  is  able  to  do  so.  Devastation  in  land 
warfare  lias  not  produced  peace.  It  has,  on  the  contrary,  prolonged 
war  and  created  an  animosity  which  survives  the  war  in  which  it 
occurred.  It  is  not  only  brutal  but  useless  as  well.  As  long  ago  as 
1694  Evelvn  said: 

Ijord  Berkeley  burnt  Dieppe  and  Havre  in  revenge  for  the  defeat  at 
Brest.  This  manner  of  destructive  war  was  begun  by  tlie  French,  and 
is  exceedingly  ruinous,  especially  falling  on  the  poorer  people,  and  does 
not  seem  to  tend  to  make  a  more  speedy  end  of  the  war,  but  rather  to 
exasperate  and  incite  to  revenge.^ 

Devastation  of  the  coast,  whether  it  be  produced  by  land  forces 
or  bv  the  enemv  at  sea,  is  still  devastation  and  there  is  no  reason 
to  believe  that  the  effect  upon  the  enemy  will  be  different  merely 
because  the  devastation  is  the  result  of  bombardment  rather  than  the 
result  of  fire  and  sword  by  land. 

When  the  Prince  de  Joinville  recommended  in  1844,  in  case  of  war, 
the  devastation  of  the  great  commercial  towns  of  England,  the  Duke  of 
Wellington  wrote:    ''  What  hut  the  inordinate  desire  of  popularity  could 

1  IlaH,  Internationa]  Law,  5th  ed.,  533,  note  2. 
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have  induced  a  man  in  his  station  to  write  and  publish  such  a  produc- 
tiony  an  invitation  and  provocation  to  war^  to  be  carried  on  in  a  manner 
such  as  has  been  disclaimed  by  the  civilized  portions  of  mankind.^ 

But,  rejected  by  the  Duke  of  Wellington,  the  opinion  of  the  Prince 
de  Joinville  was  recently  espoused  by  Admiral  Aube,  a  French  naval 
officer,  in  an  article  in  the  Revue  des  Deux  Mondes,*"*  where  he 
argued  that  the  purpose  of  war  is  to  inflict  the  greatest  possible 
damage  to  the  enemy  and  that  — 

As  wealth  is  the  sinews  of  war,  all  that  strikes  at  the  wealth  of  the 
enemy  —  a  fortiori  all  that  strikes  at  the  source  of  wealtli  —  becomes  not 
only  legitimate  but  obligatory.  It  must  therefore  be  expected  that  the 
fleets,  mistresses  of  the  sea,  will  turn  their  powers  of  attack  and  destruc- 
tion, instead  of  letting  the  enemy  escape  from  blows,  against  all  the 
cities  of  the  coast,  fortified  or  not,  peaceful  or  warlike,  to  bum  them,  to 
ruin  them,  and  at  least  to  ransom  them  without  mercy.  This  was  the 
former  practice;  it  ceased;  it  will  prevail  again.  Strasbourg  and  P6ronne 
assure  it.^ 

This  relapse  into  barbarism  was  like  a  bolt  in  a  clear  sky,  because 
there  were  very  few  examples  of  the  bombardments  of  undefended 
coast  line  and  these  precedents  were  universally  discredited.  The 
only  recent  example  of  the  bombardment  of  a  commercial  towTi  as  an 
act  of  devastation  was  the  case  of  Valparaiso,  attacked  in  tlie  year 
1866  by  the  Spanish  fleet,  but,  to  quote  the  measured  language  of 
the  late  Mr.  Hall,  "  the  act  gave  rise  to  universal  indignation  at  the 
time,  and  has  never  been  defended."  ^ 

The  article  of  Admiral  Aube  gave  rise  to  great  discussion,  and  it 
may  be  said  that  the  proposition  to  subject  undefended  coast  towns 
to  destruction  met  with  little  or  no  favor.  The  Admiral's  suggestion 
that  they  should  purchase  their  immunity  by  ransom  met  a  like  fate, 
but  a  very  lively  and  by  no  means  unprofitable  discussion  has  arisen 

tRaikes,  Correspondence,  p.  367,  quoted  from  the  Annuaire  de  Tlnstitut  du 
Droit  International,  15:149. 

sLa  guerre  maritimes  et  les  ports  militaires  de  la  France,  Vol.  L.,  pp.  314-346. 

*  Loc.  cit.,  p.  331. 

B  Hall,  International  Law,  5th  ed.,  556,  note  2.  For  an  elaborate  statement  of 
this  unjustifiable  and  unjustified  bombardment,  see  Moore's  International  Law 
Digest,  §  1170. 
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over  the  question  whether  undefended  ports,  towns,  and  villages  mij^ 
be  subject  to  requisitions  and  contributions. 

There  is  no  recent  writer  on  international  law  who  enjoys  greater 
and  more  merited  authority  than  the  late  Mr.  W.  E.  Hall,  and  for 
this  reason  he  is  selected  to  voice  the  view  of  publicists : 

Two  questions  are  suggested  by  the  above  indications  of  opinion  and 
of  probable  action  on  the  part  of  naval  powers.  First,  the  restricted  one» 
whether  contributions  and  requisitions  can  legitimately  be  levied  by  a 
naval  force  under  tlireat  of  bombardment,  wittiout  occupation  being 
effected  by  a  force  of  debarkation;  and,  secondly,  the  far  larger  one, 
whether  the  bombardment  and  devastation  of  undefended  towns,  and  the 
accompanying  slaughter  of  unarmed  populations,  is  a  proper  means  of 
carrying  on  war.    The  latter  question  will  find  its  answer  elsewhere. 

Requisitions  may  be  quickly  disposed  of.  They  are  not  likely  to  bt 
made  except  under  conditions  in  which  a  demand  for  the  article  re- 
quisitioned would  be  open  to  little,  if  any,  objection.  A  vessel  of  war  or 
a  squadron  can  not  l)e  sent  to  sea  in  an  efficient  state  without  having  on 
board  a  plentiful  supply  of  stores  identical  witli,  or  analogous  to,  thoee 
which  form  the  usual  and  proper  subjects  of  requisition  by  a  military 
force.  It  is  only  in  exceptional  and  unforeseen  circumstances  that  a 
naval  force  can  find  itself  in  need  of  food  or  of  clothing;  when  it  is  in 
want  of  these,  or  of  coal,  or  of  other  articles  of  necessity,  it  can  un- 
questionably demand  to  Ije  supplied  wherever  it  is  in  a  position  to  seise; 
it  would  not  be  tempted  to  make  the  requisition  except  in  case  of  real 
need;  and  generally  the  time  required  for  the  collection  and  delivery  of 
large  quantities  of  bulky  articles,  and  the  mode  in  which  delivery  would 
be  effected,  must  be  such  that  if  the  operation  were  completed  without 
being  interrupted,  suflicient  evidonco  would  be  given  that  the  requisition- 
ing force  was  practically  in  popsespion  of  the  place.  In  such  circum- 
stances it  would  l)e  almost  pedantry  to  deny  a  right  of  facilitating  the 
enforcement  of  the  requisition  by  bombardment  or  other  means  of 
intimidation.' 

Contributions  stand  upon  a  different  footing.  They  do  not  find  their 
justification  in  the  necessity  of  maintaining  a  force  in  an  efficient  state; 
thev  must  show  it  either  in  their  intrinsic  reasonableness,  or  in  the  iden- 

ft 

tity  of  the  conditions,  under  which  they  would  he  levied,  with  those 
which  exist  when  contributions  are  levied  during  war  upon  land.  Such 
identity  does  not  exist.  In  the  case  of  hostilities  upon  land  a  belligerent 
is  in  military  occupation  of  the  place  subjected  to  contribution ;  he  is  in 

•  If  articles  are  requiHitioned  which  are  not  needed  for  the  efficiency  of  the 
force,  such  as  articles  of  luxury,  or  articles  which  will  not  be  used  by  it,  but 
will  be  turned  into  money,  a  dis^ruiscd  contribution  is  of  course  levied,  and  the 
propriety  or  impropriety  of  the  demand  must  be  judg»^d  by  the  test  of  the  pro- 
priety or  the  impropriety  of  contributions. 
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it,  and  remains  in  it  long  enough  to  deprive  the  inhabitants  of  the 
equivalent  of  the  contribution  demanded,  by  plundering  the  town,  or 
by  seizing  and  carrying  off  the  money  and  the  valuables  which  he  finds 
within  it;  he  accepts  a  composition  for  property  which  his  hand  already 
grasps.  This  is  a  totally  different  matter  from  demanding  a  sum  of 
money  or  negotiable  promises  to  pay,  under  penalty  of  destruction,  from 
a  place  in  which  he  is  not,  which  he  probably  dare  not  enter,  which  he 
can  not  hold  even  temporarily,  and  where  consequently  he  is  unable  to 
seize  and  carry  away.  Ability  to  seize  and  the  further  ability,  which  is 
also  consequent  upon  actual  presence  in  a  place,  to  take  hostages  for 
securing  payment  are  indissolubly  mixed  up  with  the  right  to  levy  con- 
tributions, because  they  render  needless  the  use  of  violent  means  of 
enforcement.  If  devastation  and  the  slaughter  of  noncombatants  had 
formed  the  sanction  under  which  contributions  are  exacted,  contribu- 
tions would  long  since  have  disappeared  from  warfare  upon  land.  It  is 
not  denied  that  contributions  may  be  rightly  levied  by  a  maritime  force ; 
but  in  order  to  be  rightly  levied  they  must  be  levied  under  conditions 
identical  with  those  under  which  they  are  levied  by  a  military  force. 
An  undefended  town  may  fairly  be  summoned  by  a  vessel  or  a  squad- 
ron to  pay  a  contribution;  if  it  refuses  a  force  must  be  landed;  if  it 
still  refuses,  like  measures  may  be  taken  with  those  which  are  taken  by 
armies  in  the  field.  The  enemy  must  run  his  chance  of  being  inter- 
rupted, precisely  as  he  runs  his  chance  when  he  endeavors  to  levy  con- 
tributions by  means  of  flying  columns.  A  levy  of  money  made  in  any 
other  manner  than  this  is  not  properly  a  contribution  at  all.  It  is  a 
ransom  from  destruction.  If  it  is  permissible,  it  is  permissible  because 
there  is  a  right  to  devastate,  and  because  ransom  is  a  mitigation  of  that 
right. 

The  Institute  of  International  Law,  as  was  to  be  expected,  has 
devoted  great  care  and  attention  to  the  question  raised  by  Admiral 
Aube,  and  in  the  session  at  Venice  in  1896  prepared  and  adopted  a 
series  of  articles  dealing  with  the  question,  which  may  be  taken  as 
representing  the  enlightened  opinion  of  publicists  as  a  whole.  Im- 
portant in  themselves,  the  rules  have  an  additional  claim  to  our 
attention  because  they  facilitated  the  work  of  the  Second  Conference 
and  the  close  similarity  between  the  convention  as  actually  adopted 
and  the  rules  of  the  Institute  will  become  apparent  by  comparison 
of  the  respective  texts.  Before  setting  forth  the  rules  in  extenso  it 
should  be  said  that  the  manual  of  the  Institute  referred  to  is  the 
manual  of  the  laws  of  war  adopted  at  the  Oxford  session  of  the 
Institute  in  1881,  and  for  sake  of  convenience  the  articles  referred 
to  are  printed  in  the  foot-note. 
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Art.  1.     There  is  no  difference  between  the  rules  of  the  lav  of 
as  to  bombardment  bv  militan*  forces  on  land  and  that  br  iuit«1  forces. 

Art.  2.  Consequently,  there  apply  to  the  latter  the  general  principles 
enunciated  in  article  S'4  of  the  manual  of  the  Institute  —  i.  e.,  it  is  for- 
bidden (a)  to  dei*troy  public  or  private  propert>%  if  such  dcsiructiwi  is 
not  commanded  by  the  imperious  necessity  of  war;  (6)  to  attack  and 
br^mbard  localities  which  are  not  defended. 

Art.  3.  The  rules  enunciated  in  articles  33  and  34'  of  the  mMtmal 
ai  e  equally  applicable  to  naval  lK)ml>ardments. 

Art.  4.  In  virtue  of  the  foregoing  principles,  the  bombardment  by 
a  naval  force  of  an  open  town  —  i.  e.,  one  not  defended  by  fortifications 
or  other  means  of  attack  or  of  resistance  for  immediate  defense,  or  by 
detached  forts  situated  in  proximity  to  it,  for  example,  at  the  TnMTimnin 
distance  of  from  4  to  10  kilometers  —  is  inadmissible,  except  in  the 
following  cases : 

(1)  In  order  to  obtain  by  means  of  requisitions  or  of  contributioiis 
what  is  necessary  for  the  fleet. 

Nevertheless,  such  requisitions  and  contributions  must  remain  within 
the  bounds  prescribed  by  articles  5G  and  58"  of  the  manual  of  the 
Institute. 

(2)  In  order  to  destroy  dockyards,  military  establishments,  depots  of 
munitions  of  war,  or  vessels  of  war  found  in  a  port. 

Moreover,  an  open  toun  wliich  is  defended  against  the  entrance  of 
troops  or  of  disembarked  marines  may  be  l)ombarded  in  order  to  protect 
the  landing  of  soldiers  and  of  marines  if  the  open  town  attempts  to 

7  Abt.  33.  The  commander  of  the  attacking  troops  ought,  except  in  caae  of 
asnault,  before  beginning  a  bombardment,  to  do  all  he  can  to  advise  the  loeal 
authoritieH. 

Art.  34.  In  case  of  bombardment  a]]  needful  measures  shall  be  taken  to  spare, 
if  it  be  piissible  to  do  so,  buildings  devoted  to  religion  and  charity,  to  the  arts 
and  sei<*nces,  hospitals  and  depots  of  sick  and  wounded.  This  on  condition,  how- 
ever, that  such  places  be  not  made  use  of,  directly  or  indirectly,  for  purposes 
of  defense. 

It  is  tlic  duty  of  the  besieged  to  designate  such  buildings  by  suitable  marks  or 
signs,  indicated  in  advance  to  the  besieger. 

fi  Art.  50.  Impositions  in  kind  (requisitions),  levied  upon  communes,  or  the 
residents  of  invaded  districts,  should  bear  direct  relation  to  the  generally  recog- 
ni7<ed  necessities  of  war,  and  should  be  in  proportion  to  the  resources  of  the  dis- 
trict. Requisitions  can  only  be  made,  or  levied,  with  the  authority  of  the  com- 
manding ofTicer  of  the  occupied  district. 

Art.  58.  The  invader  can  not  levy  extraordinary  contributions  of  money,  save 
as  an  equivalent  for  fines  or  imposts  not  paid  or  for  payments  not  made  in  kind. 
Contributions  in  money  can  only  be  inipoHe<l  by  the  order,  and  upon  the  responsi- 
bility, of  the  general  in  chief,  or  that  of  the  superior  civil  authority  established 
in  the  occupied  territory;  and  then,  as  nearly  as  possible,  in  accordance  with 
the  rule  of  apportionment  and  assessment  of  existing  imposts. 
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prevent  it,  and  as  an  auxiliary  measure  of  war  in  order  to  facilitate  an 
assault  made  by  the  troops  and  disembarked  marines,  if  the  town  defends 
itself. 

There  are  specially  forbidden  bombardments,  whose  sole  object  is  to 
exact  a  ransom  (Brandschatz),  and,  with  greater  reason,  those  destined 
only  to  induce  the  submission  of  the  country  by  the  destruction,  without 
other  motive,  of  peaceable  inhabitants  or  their  property. 

Art.  5.  An  open  town  may  not  be  exposed  to  bombardment  by  the 
sole  fact  — 

(1)  That  it  is  the  capital  of  a  state  or  the  seat  of  government  (but, 
naturally,  these  circimistances  give  it  no  guaranty  against  bombardment). 

(2)  That  it  is  actually  occupied  by  troops,  or  that  it  is  ordinarily 
garrisoned  by  troops  of  various  arms,  destined  to  rejoin  the  army  in  time 
of  war. 

In  the  year  1900  the  Naval  War  Code,  prepared  by  Captain  (now 
Admiral)  Charles  H.  Stockton,  was  promulgated  for  the  use  of  the 
navy,  and  article  4  of  this  code  is  as  follows : 

The  bombardment,  by  a  naval  force,  of  unfortified  and  undefended 
towns,  villages,  or  buildings  is  forbidden,  except  when  such  bombardment 
is  incidental  to  the  destruction  of  military  or  naval  establishments,  public 
depots  of  munitions  of  war,  or  vessels  of  war  in  ports,  or  unless  reason- 
able requisitions  for  provisions  and  supplies  essential,  at  the  time,  to 
such  naval  vessel  or  vessels  are  forcibly  withheld,  in  which  case  due  notice 
of  bombardment  shall  be  given. 

The  bombardment  of  unfortified  and  undefended  towns  and  places 
for  the  nonpayment  of  ransom  is  forbidden. 

We  are  now  prepared  to  examine  the  convention  regulating  bom- 
bardment by  naval  forces  in  the  light  of  the  opinion  of  a  distinguished 
publicist,  Mr.  Hall;  in  the  light  of  the  rules  and  regulations  of  the 
most  distinguished  body  of  international  jurists,  the  Institute  of 
International  Law;  and  in  the  light  of  the  practice  of  the  United 
States.  '  ..  '    • 

Article  1  of  the  convention  provides  that  "  the  bombardment  by 
naval  forces  of  undefended  ports,  towns,  villages,  dwellings,  or  build- 
ings is  forbidden."  This  provision  is  simply  declaratory  of  theory 
and  practice.  The  concluding  paragraph  of  article  1  is  new  and 
provides  that  "  a  place  can  not  be  bombarded  solely  because  automatic 
submarine  contact  mines  are  anchored  oflF  the  harbor."  The  para- 
graph last  quoted  simply  means  that  the  presence  of  automatic  sub- 
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marine  contact  mines  is  not  of  itself  sufficient  to  justify  bombard- 
ment of  an  othenvise  defenseless  port  or  town.  The  mines  may 
undoubtedly  be  destroyed,  but  for  their  destruction  the  conference 
did  not  regard  a  bombardment  of  the  otherwise  undefended  town  as 
necessary  or  proper.  It  sliould  be  said,  however,  that  Great  Britain^ 
France,  Germany,  and  Japan  entered  their  resen-ations  against  this 
rule. 

Article  2  is  as  follows : 

Military  works,  military  or  naval  establishments,  depots  of  arms  or 
war  material,  workshops  or  plant  which  could  be  utilized  for  the  needs 
of  the  hostile  fleet  or  army,  and  the  ships  of  war  in  the  harbor,  are  not, 
however,  included  in  this  prohibition.  The  commander  of  a  naval  force 
may  destroy  them  with  artillery,  after  a  summons  followed  by  a  reason- 
able time  of  waiting,  if  all  other  means  are  impossible,  and  when  the 
local  authorities  have  not  themselves  destroyed  them  within  the  time 
fixed. 

He  incurs  no  responsibility  for  any  unavoidable  damage  which  may  be 
caused  by  a  bombardment  under  such  circumstances. 

If  for  military  reasons  immediate  action  is  necessary,  and  no  delay 
can  be  allowed  the  enemy,  it  is  understood  that  the  prohibition  to  bom- 
bard the  undefended  town  holds  good,  as  in  the  case  given  in  paragraph  1, 
and  that  the  commander  shall  take  all  due  measures  in  order  that  the 
town  may  suffer  as  little  harm  as  possible. 

An  examination  of  this  important  article  shows  that  it  is  declara- 
tory of  enlightened  theory  as  well  as  practice,  for  a  town  used  as  a 
military  or  naval  basis  can  not  reasonably  claim  the  immunity  which 
arises  solely  by  reason  of  a  defenseless  condition.  This  provision  is 
in  accord  with  the  matured  view  of  Mr.  Hall,  who  says: 

Of  course  nothing  which  is  above  said  has  reference  to  the  destruction 
of  property  capable  of  being  used  by  an  enemy  in  his  war.  No  objection 
can  b(»  taken  to  the  bombardment  of  shipbuilding  yards  in  which  vessels 
of  war  or  cruisers  can  be  built.  Of  course,  also,  a  belligerent  is  not 
responsiijle  for  devastation  caused  by,  say,  the  accidental  spreading  of 
a  fire  to  a  town  from  vessels  in  harbor  burnt  boiauso  of  their  possible 
use  as  transports,  or  from  burning  naval  or  military  stores.* 

It  is  also  in  accord  with  article  4,  section  2  (previously  quoted), 
of  the  rules  of  the  Institute  of  International  Law. 

»  Hall,  International  Law,  6th  ed.,  p.  536,  note  3. 
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The  last  paragraph  of  the  second  article  of  the  convention  permits 
immediate  bombardment  for  the  destruction  of  the  noxious  material^ 
but  in  such  a  case  *'  the  prohibition  to  bombard  the  undefended  town 
holds  good  "  and  the  commander  is  bound  to  take  ^^  all  due  measures 
in  order  that  the  towns  may  suffer  as  little  harm  as  possible."  The 
reason  for  this  seeming  exception  from  immunity  provided  by  article 
1  is  due  to  the  fact  that  the  local  authorities  may  prevent  the  inter- 
vention of  the  enemy  by  the  destruction  of  the  noxious  material.  If, 
however,  they  refuse,  it  seems  only  proper  to  allow  the  enemy  to 
use  the  force  and  the  means  necessary  to  destroy  the  articles  in  ques- 
tion. If  damage  occurs  the  local  authorities  would  seem  to  be  to 
blame,  for  they  might  possibly  have  destroyed  the  material  without 
subjecting  the  community  to  the  possibility  of  injury.  In  any  case 
the  convention  insists  that  the  town  itself  shall  suffer  as  little  harm 
as  is  consistent  with  the  destruction  of  the  property. 

Article  3  is  likewise  declaratory  of  existing  law  and  practice,  for 
it  permits  bombardment  for  "  requisitions  for  provisions  or  supplies 
in  question."  Lest,  however,  the  demand  for  requisitions  might 
amoimt  to  a  ransom  or  might  permit  devastation,  it  is  provided  that 
the  requisitions  shall  be  in  proportion  to  the  resources  of  the  place. 
The  entire  article,  unobjectionable  in  theory  as  it  is  in  practice, 
follows : 

After  due  notice  has  been  given,  the  bombardment  of  undefended  ports, 
towns,  villages,  dwellings,  or  buildings  may  be  commenced,  if  the  local 
authorities,  after  a  formal  summons  has  been  made  to  them,  decline  to 
comply  with  requisitions  for  provisions  or  supplies  necessary  for  the 
immediate  use  of  the  naval  force  before  the  place  in  question. 

These  requisitions  shall  be  in  proportion  to  the  resources  of  the  place. 
They  shall  only  be  demanded  in  the  name  of  the  commander  of  the  said 
naval  force,  and  they  shall,  as  far  as  possible,  be  paid  for  in  cash ;  if  not, 
they  shall  be  evidenced  by  receipts. 

It  will  be  noted  that  the  late  Mr.  Hall  allowed,  with  certain 
reservations,  bombardment  to  enforce  contributions,  and  article  4, 
section  1,  previously  quoted,  of  the  rules  of  the  Institute  of  Inter- 
national Law  likewise  sanctioned  such  bombardment. 

Article  4  of  the  convention  denied  the  right  in  the  following  ex- 
pressed terms : 
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Undefended  ports,  towns,  villages,  dwellings,  or  buildings  may  not  be 
bombarded  on  account  of  failure  to  pay  money  contributions. 

The  remaining  articles  (5,  6,  and  7)  extend  to  naval  bombardments 
the  principles  and  restrictions  already  found  in  the  laws  and  custom 


m 


of  war  on  land  for  bombardment  (articles  25,  28,  revised  convention).  ^       ^j. 

The  exact  text  of  the  concluding  articles  of  the  convention  ^'^^^^'■^^"ff^  ■ -^g 

bombardment  by  naval  forces  follows,  and  needs  neither  explanati(nc^< 
or  comment : 

Art.  5.  In  bombardments  by  naval  forces  all  the  necessary  measu 
must  be  taken  by  the  commander  to  spare  as  far  as  possible  sacred  edi-j 
fices,  buildings  used  for  artistic,  scientific,  or  charitable  purposes,  historic* 
monuments,  hospitals,  and  places  where  the  sick  or  wounded  are  col- J 
lected,  on  the  understanding  that  they  are  not  used  at  the  same  time  foK^ 
military  purposes. 

It  is  the  duty  of  the  inhabitants  to  indicate  such  monuments,  edifices 
or  places  by  visible  signs,  which  shall  consist  of  large,  stiff  rectangoItK 
panels  divided  diagonally  into  two  colored  triangular  portions,  the  uppeK 
portion  black,  the  lower  portion  white. 

Art.  6.     If  the  military  situation  permits,  the  commander  of 
attacking  naval  force,  before  commencing  the  bombardment,  must  do  hii 
utmost  to  warn  the  authorities. 

Art.  7.     A  town  or  place,  even  when  taken  by  storm,  may  not 
pillaged. 

The  convention,  therefore,  is  as  humanitarian  as  it  is  wise,  and  it  J 
in  strict  conformity  with  the  practice  and  custom  of  enli^teneo 
nations.     The  only  provision  of  this  admirable  little  convention  likely 
to  produce  criticism  or  justify  objection  is  the  concluding  paragraph 
of  article  1,  prohibiting  bombardment  solely  because  automatic  su 
marine  contact  mines  are  anchored  off  the  harbor.     How  serious  thic  5 
mav  be  only  the  future  will  show,  but  the  convention  as  a  whole  it  3 
declaratory  of  the  practice  of  enlightened  nations  and  is  in  accorc:* 
with  the  views  of  the  most  recent  and  authoritative  publicists, 
removing  doubt  and  ambiguity,  by  making  that  certain  which  seemi 
to  be  uncertain  and  doubtful,  the  convention  amply  justified  itself, 
and  it  can  only  be  regarded  as  a  genuine  and  further  step  in  the  marcli 
of  universal  progress. 

James  Brown  Scott. 


CONVENTION  FOR  THE  ADAPTATION  OF  THE  PRINCI- 
PLES OF  THE  GENEVA  CONVENTION  TO  MARITIME 
WARFARE^ 

We  are  here  to  give  an  account  of  the  charge  confided  to  ub  to 
draw  up  a  text  upon  which  to  base  your  deliberations.  Before  giving 
a  brief  outline  of  each  one  of  the  propositions  which  we  have  the 
honor  to  submit^  it  may  be  useful  to  make  some  remarks  of  a  general 
nature. 

The  authors  of  the  convention  of  1899  were  naturally  guided  by 
the  fundamental  principles  of  the  convention  of  1864,  considered 
the  starting  point  for  the  provisions  to  be  made  to  cover  maritime 
warfare;  they  sought  to  find  the  rules  which,  in  accordance  with 
these  principles,  would  permit  the  securing  on  sea  of  the  humani- 
tarian results  already  obtained  on  land.  An  agreement  was  easily 
reached  in  the  conference  and  it  may  not  be  useless  to  recall  that  the 
drafting  conmiittee  which  had  unanimously  supported  the  project 
they  had  prepared  was  for  the  most  part  made  up  of  naval  officers. 

We  have  now  before  us  a  new  Geneva  Convention  of  July  6,  1906, 
destined  to  replace  the  convention  of  August  22,  1864.  The  former 
was  signed  by  the  representatives  of  more  than  thirty  states  and  has 
already  been  ratified  by  eleven  of  them.  The  question  has  naturally 
arisen  if  it  would  not  be  well  to  take  advantage  of  the  new  convention 
to  complete  the  work  of  1899.  This  does  not  mean  that  the  con- 
vention of  1864  in  its  essential  features  is  modified  by  that  of  1906; 
the  fundamental  principles  remain  the  same.  The  aim  has  been  to 
combine  the  results  of  experience  and  the  commentaries  of  jurists, 
to  fill  in  the  gaps,  and  to  do  away  with  uncertainty,  but  not  to 
imdertake  something  new.  We  are  in  the  same  situation  as  regards 
the  convention  of  1899.  We  do  not  believe  that  there  is  need  of  any 
essential  changes;  it  can  only  be  necessary  to  find  out  if  in  the  light 

i  This  article  is  a  translation  of  Prof.  Louis  Renault's  admirable  report  to  the 
Second  Peace  Conference.  For  the  Geneva  Convention  of  1906  the  reader  is 
referred  to  the  article  on  that  subject  by  Gen.  George  6.  Davis,  which  appeared 
in  this  JoiTBiTAL,  1:410.  —  Managing  Editor. 
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of  the  convention  of  1906  there  is  not  need  of  oompledn^  cbe  «ai- 
vention  of  1899,  at  the  same  time  remaining  true  to  the  ^ktxc  £na 
which  it  evolved. 

A  great  debt  of  gratitude  is  due  to  the  German  delegmdoa  fiv  At 
conscientious  work  which  it  has  undertaken  for  the  purpose  of  add- 
ing to  the  convention  of  1899  the  extensions  and  amendment  added 
to  the  convention  of  1864.  Our  labor  has  been  mnch  siiiipli&d 
thereby.  The  object  will  be  simply  to  see  if  there  are  not  in  cotiia 
respects  differences  between  naval  and  continental  war  such  as  to 
explain  the  reason  for  not  applying  purely  and  simply  to  the 
the  solution  adopted  for  the  other.  Sometimes  analogies  are 
apparent  than  real. 

The  proposals  of  the  French  delegation  have  likewise  in  view  the 
completion  rather  than  the  modification  of  the  convention  of  ISM 
by  providing  for  the  cases  which  were  overlooked  in  the  latter.     Ctr- 
tain  amendments  proposed  by  the  delegation  of  the  Netherlands 
tended,  oh  the  contrary,  it  would  seem,  to  modify  the  principles  o£ 
the  convention  of  1899. 


The  commission  had  first  to  decide  the  question,  **  Should 
convention  of  1899  remain  in  an  amended  or  completed  form:  o 
should  a  new  convention  be  drawn  up  in  which  the  provisions  retained 
and  the  new  ones  adopted  were  combined  ? "  The  second  method 
was  adopted  without  hesitation.  The  suppleracntarv  texts  are  some- 
what long  and  deal  with  matters  too  di.stinct  to  be  combined  without 
great  difficulty.  In  a  matter  of  tliis  kind,  where  rules  to  cover 
difficult  situations  are  laid  down,  the  text  adopted  should  be  clear, 
j»recise,  and  easy  of  consultation. 

The  convention  of  1800  eontain?  fourteen  articles;  the  project 
which  we  submit  has  twenty-six.  This  difference  should  not  cause 
dismay.  It  must  not  be  thought  that  any  very  great  changes  have 
been  made  in  the  work  of  1.^00,  wliifli  oonsenes  it>  own  structure 
unaltered  by  the  proposed  additions,  wliieh  should  not  be  the  cause 
of  any  serious  dispute. 

The  title  of  the  convention  must  evidentlv  be  chan«red.  The  sub- 
stitution  of  tlif  (latf*  of  "  Tiily  0,  1906,"  for  that  of  "  August  22, 
18G4,"  suffice?. 
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Articles  1  and  2,  relating  to  military  hospital  ships  and  to  the 
hospital  ships  of  belligerents,  are  articles  1  and  2  of  the  convention 
of  1899  retained  without  change. 

Article  3,^  on  the  contrary,  modifies  article  3  of  the  convention  of 
1899.  The  majority  of  the  commission  has  in  fact  adopted  an 
amendment  proposed  by  the  German  delegation  based  upon  article 
11  of  the  convention  of  1906.  To  understand  the  difficultv  which 
arises  it  is  necessary  to  compare  the  case  provided  for  by  the  latter 
convention  with  the  analogous  case  which  occurs  in  maritime  warfare. 
A  relief  society  of  a  neutral  country  wishes  to  come  to  the  aid  of 
one  of  the  belligerents.  Subject  to  what  conditions  can  this  be  done  ? 
Such  a  society  must  first  receive  the  consent  of  the  government  of  its 
own  country,  then  the  consent  of  the  belligerent  whom  it  wishes  to 
aid  and  under  whose  direction  it  must  place  itself.  It  will  tempo- 
rarily form  a  part  of  the  sanitary  service  of  the  belligerent,  as  is 
shown  by  the  obligation  imposed  by  article  22,  paragraph  1,  to  dis- 
play the  national  fiag  of  the  belligerent  besides  the  fiag  of  the 
invention. 

In  1899  it  was  a  question  as  to  the  situation  of  hospital  ships  of 
neutral  countries  disposed  to  oflFer  their  charitable  aid.     Xo  pre- 
cedents existed,  since  the  convention  of  1864  did  not  provide  for 
the  case  of  neutral  ambulances,  and  until  the  convention  of  1906  it 
i^as  a  disputed  question  whether  such  ambulances  could  fly  their 

national  flag  or  whether  they  should  display  that  of  the  belligerent. 

In  this  connection  the  committee  of  1899  expressed  the  following 

Sentiment : 

It  has  been  proposed  to  require  that  neutral  hospital  ships  place  them- 
st^lves  imder  the  direct  authority  of  one  of  the  belligerents.  A  careful 
3Study  has  shown  us  that  such  a  provision  would  give  rise  to  serious 
5iiflaculties.    What  flag  would  the  ships  in  question  fly  ?    Would  there  not 

something  in  the  nature  of  a  violation  of  neutrality  in  the  fact  of  a 


sAbticub  3.  Hospital  ships,  equipped  entirely  or  in  part  at  the  expense  of 
^priyaie  persons  or  of  officially  recognized  societies  of  neutral  countries,  shall  be 
'K'espected  and  exempt  from  capture,  upon  the  condition  that  they  are  placed 
'Wander  the  direction  of  one  of  the  belligerents,  with  the  previous  assent  of  their 
^awn  government  and  with  the  authorization  of  the  belligerent  itself,  the  latter 
Slaving  notified  their  names  to  the  adversary  at  the  commencement  of,  or  during 
^tte  course  of,  the  hostilities,  and  in  any  case  before  it  is  employed. 
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ship's  having  an  oflBcial  commission  to  be  incorporated  in  the  navy  of 
one  of  the  belligerents?  It  seemed  to  us  that  it  would  suflBce  if  these 
ships  which  are  primarily  under  the  control  of  the  government  from 
whom  they  have  received  their  commission  were  subjected  to  the  au- 
thority of  the  belligerents  in  accordance  with  the  provisions  of  article  4. 

These  reasons  are,  in  the  opinion  of  certain  members  of  the  com 
mission,  of  no  less  force  to-day.  They  feel  that  the  text  of  article  11 
of  the  convention  of  1906  is  not  sufficient  to  invalidate  them.  I 
neutral  ambulance  which  wishes  to  help  the  belligerent  in  its  relie: 
work  must  in  the  very  nature  of  things  be  incorporated  in  tha 
service ;  it  is  hard  to  imagine  its  being  free  from  control  within  th* 
lines  of  the  belligerent,  who  must  be  responsible  to  his  adversar 
for  its  acts  and  who  should  in  consequence  have  authority  over  it 
The  case  seems  to  be  different  for  a  neutral  hospital  ship  whicl 
operates  on  the  open  sea,  where  it  enjoys  an  independence  of  actioi 
to  which  an  ambulance  can  not  lay  claim.  Moreover,  it  is  added,  ; 
neutral  hospital  ship  may  intend  not  to  help  one  belligerent  mor 
than  the  other,  but  to  remain  in  the  vicinity  of  the  naval  operation 
ready  to  render  assistance  to  both  parties.  This  presents  no  incoii 
venience  because  of  the  means  at  the  disposal  of  the  belligerents  t 
prevent  the  abuses  which  might  accompany  the  charitable  assistance 

This  reasoning  did  not  convince  the  majority  of  the  commissioi 
which  opined  for  a  change  in  article  3,  so  as  to  make  it  in  accor* 
with  article  11  of  the  convention  of  1906.  Reasons  of  militar 
expediency  necessitate,  it  is  said,  this  action;  that  the  independenc 
allowed  the  neutral  hospital  ship  w^ould  leave  the  way  open  to  seriou 
abuses  w^hich  article  4  does  not  contemplate  and  could  not  repress. 

That  is  why  the  commission  proposes  the  modification  of  article  2 
to  conform  to  the  convention  of  1906.  Article  3  refers  solely  to  th 
obligation  for  the  neutral  hospital  ship  to  place  itself  at  the  servic 
(hospital  service,  of  course)  of  one  of  the  belligerents.  Article  I 
new,  paragraph  4,  makes  the  logical  application  of  this  provisio 
respecting  the  flag  to  be  displayed  by  the  neutral  ship  so  employee 
It  is  worth  while  to  note  that  the  text  of  this  is  not,  whatever  ma 
be  said,  in  perfect  harmony  with  article  11  of  the  convention  c 
1906,  in  accordance  with  which  a  neutral  ambulance  displays  tw 
flags  —  that  of  the  Geneva  Convention  and  that  of  the  belligerent  - 
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while  the  new  paragraph  of  the  fifth  article  provides  that  the  ship 
shall  carry  three  flags :  the  flag  of  the  Geneva  Convention,  its  national 
flag,  besides  the  flag  of  the  belligerent  displayed  at  the  mainmast. 
We  know  of  no  precedent  along  this  line.  The  text  proposed  by  the 
German  delegation  has  been  changed  because  it  was  thought  unneces- 
sary to  exact  that  the  hospital  ship  place  itself  in  the  service  of  the 
belligerent;  it  is  enough  to  say  that  it  place  itself  under  its  direction. 

Article  4  is  not  changed.  It  seems  to  have  provided  the  belliger- 
ents with  sufiicient  powers  to  prevent  abuses. 

Article  5  is  retained  for  the  most  part.  Its  object  is  to  indicate 
the  manner  in  which  the  hospital  ships  are  to  be  distinguished. 

A  modification  of  the  fourth  paragarph  and  the  addition  of  two 
new  paragraphs  are  to  be  noted. 

The  modification  has  been  explained  above  in  relation  to  the  pro- 
visions of  the  project  bearing  on  the  situation  of  neutral  hospital 
ships.  If  the  system  adopted  by  the  commission  be  not  retained  by 
the  conference  it  would  be  necessary  to  return  to  the  text  of  the  con- 
vention of  1899. 

The  new  paragraph  5  is  intended  to  apply  the  provision  of  article 

21,  paragraph  2,  of  the  convention  of  1906,  to  the  matter  of  which 

We  treat.     That  provision  reads  as  follows :     ^<     *     *     *     Sanitary 

organizations  which  fall  into  the  power  of  the  enemy  do  not  display 

aaiy  flag  except  that  of  the  Red  Cross  as  long  as  they  continue  in  that 

situation."     The  situation  is  not  identical  for  a  hospital  ship,  which 

>^ould  not,  it  seems,  fall  into  the  power  of  the  enemy  in  the  same 

"^iTay  as  an  ambulance,  which,  in  point  of  fact,  is  within  the  lines  of 

"tlie  enemy  and  more  or  less  apt  to  be  confused  with  his  OAvn  organiza- 

"tion.     The  provision  was  intended  to  apply  to  the  case  of  ships 

letained  in  accordance  with  the  terms  of  article  4,  paragraph  5.     In 

sonsequence  the  wording  of  the  German  amendment  was  slightly 

xnodified.     The  rule  found  in  article  5,  paragraph  5,  new,  has  a  very 

"^ide  application  and  comprises  all  cases.     If  the  hospital  ship  of  a 

'belligerent  is  retained  by  the  adversary,  it  hauls  down  its  national 

fiag  and  only  retains  the  flag  of  the  Red  Cross.     In  the  case  of  a 

neutral  hospital  ship  it  hauls  down  the  flag  of  the  belligerent  into  the 

service  of  which  it  has  entered  but  retains  its  own  national  flag. 
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Finally,  the  sixth  paragraph,  new,  refers  to  the  distinctive  marks  to 
make  the  hospital  ships  recognizable  during  the  night.  The  German 
delegation  proposed  the  following  provision:  "As  a  distingoishmg 
mark  all  hospital  ships  shall  carry  during  the  night  three  lights  — 
green,  white,  green  —  placed  vertically,  one  above  the  other^  and 
separated  by  at  least  three  meters."  Various  objections  wene  raiaedL 
The  provision  seemed  imperative  in  its  nature,  but  a  hospital  ship 
which  accompanies  a  squadron  can  not  be  made  to  give  away  ita 
presence  to  the  enemy ;  it  should  be  free  to  make  its  presence  known 
or  not,  subject  to  the  danger  of  being  exposed  to  an  attack  if  its 
character  is  not  apparent.  Further,  a  ship  might  make  an  illicit 
use  of  the  lights,  to  effect  its  escape.  The  commission  adopted  a 
text  which  met  these  objections;  the  ships  which  wish  to  secure 
during  the  night  the  respect  to  which  they  have  a  right  must  take, 
in  accord  with  the  military  authorities,  the  measures  necessary  to 
secure  their  recognition  —  in  other  words,  they  must  see  that  the 
characteristic  painting  indicated  in  paragraphs  1  to  3  of  the  same 
article  appear  distinctly.  That,  it  seems,  is  possible  and  would  not 
permit  the  abuses  to  which  the  lights  might  give  rise. 

The  new  article  6  is  based  upon  article  23  of  the  convention  of 
1906.     It  can  give  rise  to  no  difficulty. 

Article  7,  new,  provides  for  a  situation  analogous  to  that  covered 
by  articles  6  and  15  of  the  convention  of  1906,  but  more  infrequen: 
to-day,  at  least,  in  naval  warfare  than  in  war  on  land.  The  amend- 
ment of  the  German  delegation  might  have  led  to  a  slight  confusion 
where  it  says :  "  During  the  conflict  the  sick  quarters  on  board  the 
war  vessels  shall  be  respected  as  much  as  possible."  The  first 
thought  was  only  in  reference  to  fighting  at  a  distance,  which  is  by 
far  the  more  frequent,  and  naturally  it  was  hard  to  imderstand  how 
during  such  a  conflict  the  sick  quarters  could  be  respected.  But  tho 
provision  refers  to  a  conflict  on  board,  which  makes  it  perfectly  com- 
prehensible. A  slight  modification  in  the  text  of  the  amendment 
alone  was  necessary  to  dispel  this  obscurity. 

Article  8  is  new. 

The  principle  laid  do^\'n  in  tlie  first  paragraph  is  borrowed  from 
article  7  of  the  convention  of  190C,  which  is  self-evident. 
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The  second  paragraph  is  due  to  article  8  of  the  convention  of  1906, 
^  the  provisions  of  which  it  has  not  seemed  necessary  to  reproduce. 
The  personnel  of  the  hospital  ships  and  the  sick  quarters  of  men- 
of-war  may  be  armed,  either  to  maintain  discipline  on  board  or  for 
the  protection  of  the  sick  and  wounded.  This  fact  is  not  of  a  nature 
to  warrant  the  withdrawal  of  protection  as  long  as  the  arms  are  only 
used  for  the  purposes  indicated.  For  the  same  reason  the  agent 
placed  on  board  a  hospital  ship  by  a  belligerent  in  conformity  with 
section  5  of  article  4  should  not  be  made  prisoner  of  war  in  case  he 
falls  into  the  power  of  a  cruiser  of  the  country  to  which  the  hospital 
«hip  upon  which  he  is  belongs.  His  presence  is  explained,  like  that 
of  the  picket  guarding  sick  quarters,  by  the  necessity  of  permitting 
^  ship  to  fulfill  its  charitable  mission;  this  motive  justifies  in  each 
tsase  the  exemption  from  captivity. 

The  German  delegation  had  provided  for  the  case  in  which  "  the 
hospital  ship  is  armed  with  light  pieces  of  artillery  to  guard  against 
the  dangers  of  navigation,  and  more  particularly  as  a  protection 
against  all  acts  of  piracy."  A  discussion  took  place  in  the  drafting 
committee  in  regard  to  the  artillery  with  which  a  hospital  ship  might 
be  provided,  and  finally  the  opinion  which  prevailed  was  that  the 
arming  of  the  ship  was  by  no  means  necessary.  Merchant  ships  are 
not  armed  and  do  not  run  greater  risks.  Of  course  it  would  be 
permissible  to  have  a  cannon  on  board  for  signal  purposes. 

The  delegation  of  the  Netherlands  has  proposed  to  oflFer  explana- 
tions relative  to  the  presence  on  board  of  a  radio-telegraphic  outfit. 
After  discussion  the  majority  of  the  commission  felt  that  the  presence 
of  such  an  outfit  was  not  a  fact  in  itself  of  such  a  nature  as  to  justify 
the  withdrawal  of  protection.  A  hospital  ship  may  have  to  com- 
municate with  its  own  squadron  or  with  land  for  the  purpose  of  ful- 
filling its  mission.  It  is  not  every  use  of  a  radio-telegraphic  outfit 
but  only  certain  uses  which  may  be  considered  illicit,  and  it  is  well 
to  recall  here  article  4,  paragraph  2,  by  which  the  governments 
agree  not  to  make  use  of  hospital  ships  for  any  warlike  purpose. 
The  carrying  out  of  such  a  provision,  like  many  others,  is  left  to 
the  good  faith  of  the  belligerents.  Moreover,  the  provisions  of 
article  4  would  allow  commanders  of  men-of-war  to  take  the  measures 
necessary  to  prevent  abuses;  an  agent  could  overlook  the  usage  of 
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radio-telegraphy ;  in  case  of  need  the  apparatus  of  transmission  might 
be  removed. 

Article  9  is  entirely  new,  although  it  contains  in  substance  article  6 
of  the  convention  of  1899. 

According  to  paragraph  1  the  belligerents  may  appeal  to  the 
charitable  zeal  of  neutral  merchantmen  to  take  the  wounded  or  sick 
on  board  and  care  for  them.  This  provision  is  based  upon  article  5 
of  the  convention  of  1906;  it  is  stipulated  that  the  assistance  of  the 
neutral  ships  is  entirely  voluntary,  and  the  text  of  the  German  amend- 
ment was  modified  to  prevent  any  misunderstanding. 

Paragraph  2  governs  the  situation  of  ships  which  have  responded 
to  this  appeal  as  well  as  those  which  have  of  their  o\\ti  accord  picked 
up  the  wounded,  sick,  or  shipwrecked  [belligerents]  (The  condition 
of  individuals  on  board  will  be  examined  further  on.)  It  is  said 
that  these  ships  enjoy  special  protection  and  certain  immunities. 
These  expressions,  borrowed  from  the  convention  of  1906  (article  5), 
have  been  criticised  on  the  ground  of  their  vagueness,  which  can  not 
be  controverted.  It  is  hardly  possible  to  proceed  otherwise;  all 
depends  upon  circumstances.  A  war  ship  may  call  upon  a  ship 
perhaps  far  off,  promising,  for  example,  not  to  search  it.  It  is 
evident  that  the  advantages  of  the  immunities  do  not  hold  the  place 
here  that  they  do  on  land,  where  the  inhabitants  to  whom  an  appeal 
is  made  are  exposed  to  a  series  of  rigorous  measures  on  the  part  of 
the  invader  or  the  occupant.  Above  all,  it  is  a  question  of  good 
faith.  A  belligerent  should  keep  to  the  promise  which  he  has  made 
in  order  to  obtain  a  service,  and  the  neutral  ought  not  to  be  permitted 
by  a  show  of  zeal  to  escape  the  risk  to  which  his  conduct  may  have 
rendered  him  liable.  It  is,  however,  certain,  on  the  one  hand,  that 
the  ships  in  question  may  not  be  captured  for  the  transportation  of 
the  shipwrecked,  wounded,  or  sick  of  a  belligerent,  and,  on  the  other 
hand,  as  is  expressly  stated  by  article  6  of  the  convention  of  1899, 
they  remain  subject  to  capture  for  the  violations  of  neutrality  which 
they  may  have  committed  (contraband  of  war,  blockade  running). 

Article  10  is  a  reproduction  of  article  7  of  the  convention  of  1899, 
with  an  unimportant  modification  designed  to  harmonize  the  pro- 
visions re^ardinff  land  and  maritime  war  as  regards  the  treatment 
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of  the  members  of  the  hospital  staff  temporarily  retained  by  the 
enemy  {cf.  article  13  of  the  convention  of  1906).  It  is  not  neces- 
sary to  add  that,  for  maritime  as  well  as  for  land  warfare,  the  official 
personnel  only  is  concerned,  the  personnel  of  a  relief  society  having 
no  claim  to  receive  a  salary. 

Article  11  corresponds  to  article  8  of  the  convention  of  1899,  which 
it  completes  in  accordance  with  article  1,  paragraph  1,  of  the  Geneva 
Convention. 

Article  12  is  new ;  it  corresponds  to  an  amendment  presented  by 
the  German  delegation  (third  paragraph  added  to  article  6),  the 
provision  of  which  it  makes  general.  We  do  not  think  that  the  rule 
is  new;  if  the  formula  is  not  to  be  found  in  the  convention  of  1899, 
the  sense  of  the  latter  is  unquestionable.  It  is  an  important  point 
upon  which  there  should  be  no  doubt. 

A  belligerent  cruiser  which  meets  a  military  hospital  ship  or  a 
floating  hospital,  a  merchant  ship,  whatever  be  the  nationality  of  these 
vessels,  has  the  right,  either  by  virtue  of  article  4  of  the  convention 
or  by  virtue  of  the  common  law  of  nations,  to  visit  them.  It  exer- 
cises it  and  finds  on  board  shipwrecked  men,  wounded  or  sick ;  it  has 
the  right  to  have  them  delivered  up  to  it,  because  they  are  its 
prisoners,  as  it  is  stated  in  article  9  of  the  conventon  of  1899,  repro- 
duced in  article  14  of  our  project.  We  have  here  only  an  application 
of  a  general  principal,  by  virtue  of  which  the  combatants  of  a 
belligerent  who  fall  into  the  power  of  the  opposite  party  are  by  that 
fact  its  prisoners.  Evidently,  it  will  not  always  be  to  the  interest 
of  the  belligerent  to  make  use  of  this  right.  Often  it  will  be  to  his 
advantage  to  leave  the  wounded  or  sick  where  they  are  and  not  to 
take  charge  of  them.  But,  in  such  a  case,  it  will  be  indispensable 
not  to  allow  wounded  or  sick  to  go  free  who  are  still  in  a  condition 
to  render  great  services  to  their  country ;  this  fact  is  still  more  true  in 
regard  to  shipwrecked  men  who  are  not  incapacitated.  It  has  been 
said  that  it  would  be  inhuman  to  force  a  neutral  vessel  to  deliver  up 
the  wounded  which  it  had  charitably  picked  up.  To  do  away  with 
this  object,  it  is  only  necessary  to  reflect  upon  what  would  be  the 
situation  were  there  no  convention.  The  positive  law  of  nations 
would  permit  not  only  the  seizure  of  individuals  who  are  enemy  com- 
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batant8,  found  on  board  a  neutral  vessel,  but  the  seizure  and  confisca^ 
tion  of  the  vessel  for  having  rendered  an  unneutral  service.  Let  us 
add  that  if  the  shipwrecked  men,  for  example,  were  permitted  to 
escape  captivity  by  the  mere  fact  of  their  having  been  taken  on  board 
a  neutral  vessel  the  belligerents  would  disregard  the  philanthropic 
action  of  the  neutrals  the  moment  this  action  might  result  in  causing 
them  irreparable  injury.     Humanity  would  not  gain  by  it 

It  is  well  to  add  that  article  12  of  the  project  limits  what  the 
belligerent  cruiser  can  do  in  regard  to  neutral  merchantmen;  it  can 
not  change  their  course  and  impose  upon  them  a  fixed  course.  Article 
4  of  the  convention  of  1899,  preserved  by  the  project,  gives  this 
right  only  in  respect  to  vessels  specially  given  over  to  the  hospital 
service,  which  have  to  bear  the  consequences  attendant  upon  the  par^ 
ticular  duties  for  which  they  are  designated.  Nothing  of  a  similar 
character  could  be  imposed  upon  merchant  vessels  which  occasionally 
are  willing  to  aid  in  a  charitable  work.  There  can  be  no  argument 
against  article  9  of  the  convention,  which  we  propose  to  retain 
(article  14  of  the  project)  because  this  article  does  not  have  to  da 
with  vessels,  but  only  treats  of  the  sick  and  wounded. 

Article  13,  proposed  by  the  French  delegation,  is  new;  it  fills  a 
blank  in  the  convention  of  1899  and  should  not  be  the  cause  of  any 
difficulty.  The  case  arose  during  the  recent  war,  and  was  decided, 
after  some  hesitation,  in  accordance  Avith  the  idea  of  the  project. 
Shipwrecked  men,  sick  or  wounded,  picked  up  by  a  neutral  man-of- 
war  are  in  exactly  the  same  situation  as  that  of  combatants  who  take 
refuge  in  a  neutral  territory.  They  are  not  given  up  to  the  ad- 
versary, but  they  must  be  detained. 

Article  14  reproduces  purely  and  simply  article  9  of  the  conven- 
tion. Amendments  proposed  by  the  German  delegation  and  the  dele- 
gation of  the  Netherlands  were  withdrawn  because  of  the  restoration 
of  article  10  of  the  convention. 

The  extent  of  article  14  has  been  determined  by  what  was  said 
above  in  regard  to  article  12  of  the  project;  it  has  to  do  only  with 
the  treatment  of  individuals,  not  of  vessels,  which  are  provided  for 
elsewhere. 
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Article  15  is  only  the  reproduction  of  article  10  of  the  convention, 
which  for  special  reasons,  having  nothing  to  do  with  the  principle 
of  the  article,  had  not  been  ratified.  Its  restoration  was  allowed 
without  difficulty  upon  the  proposal  of  the  French  delegation.  The 
situation  in  view  was  that  where  war  vessels  disembark  wounded  or 
sick  in  a  neutral  port,  unburdening  themselves  in  this  manner.  It 
might  be  a  question  whether  the  neutral  was  not  furnishing  assist- 
ance contrary  to  the  laws  of  neutrality,  and  might  not  be  held 
responsible  by  the  other  belligerent.  The  proposed  solution  seemed 
to  take  sufficient  account  of  the  respective  interests.  It  has  been 
remarked  that  article  15  seems  to  impose  quite  a  heavy  burden  upon 
the  neutral  state,  since  it  could  not  answer  in  all  cases  for  the  escape 
of  the  interned  men ;  would  it  not  be  sufficient  to  say,  as  in  article  13, 
that  they  have  taken  measures  for  the  purpose  indicated?  It  has 
been  said  in  reply  that  the  form  of  the  two  articles  is  explained  by 
the  difference  in  the  situations.  The  commander  of  the  neutral  man- 
of-war  who  has  picked  up  wounded  or  sick  can  not  keep  the  indi- 
viduals which  he  has  so  picked  up;  the  situation  is  different  in  the 
case  of  the  authorities  of  a  neutral  country.  Only  it  is  understood 
that  all  that  can  be  demanded  of  the  authorities  of  the  neutral 
country  is  not  to  be  negligent ;  responsibility  presupposes  the  fault. 

If  a  neutral  merchant  vessel,  having  occasionally  picked  up 
wounded  or  sick,  even  shipwrecked  men,  arrives  in  a  neutral  port 
without  having  met  a  cruiser  and  without  having  entered  into  any 
agreement,  the  individuals  which  it  disembarks  do  not  come  under 
the  provision ;  they  are  free. 

Article  16  is  new;  it  is  borrowed  from  the  convention  of  1906 
(article  3).  It  has  been  thought  strange  that  the  words  "  interment  " 
«nd  "  cremation  "  were  left  in.  Naturally,  they  will  not  often  apply 
in  the  case  of  naval  operations.  But  it  must  be  remembered  that  a 
conflict  may  take  place  near  the  shore  and  that  the  provision  applies 
to  the  individuals  who  may  be  on  land. 

Article  17  is  new.  It  corresponds  to  article  4  of  the  convention  of 
1906. 

Article  18  is  a  reproduction  of  article  11  of  the  convention  of  1899. 
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Article  19  is  new.  It  corresponds  to  article  25  of  the  convention 
of  1906. 

Article  20  is  new.  It  corresponds  to  article  26  of  the  convention 
of  1906.  We  consider  it  very  important.  The  best  of  rules  become 
a  dead  letter  if  measures  are  not  taken  in  advance  for  the  instruction 
of  those  who  will  have  to  apply  them.  Especially  the  personnel  of 
the  hospital  ships  or  floating  hospitals  will  often  be  called  upon  to 
fulfill  a  verv  difficult  mission.  Thev  must  be  convinced  of  the 
necessity  of  not  taking  advantage  of  the  immunities  which  they  enjoy 
to  commit  belligerent  acts ;  the  result  would  be  to  ruin  the  conventicm 
and  all  the  humanitarian  work  of  the  two  peace  conferences. 

Article  21  is  new.  It  corresponds  to  articles  27  and  28  of  the 
convention  of  1900,  and  has  given  rise  to  no  difficulty. 

Article  22  is  new.  It  presents  no  difficulties  in  the  case  of  military 
operations  taking  place  at  the  same  time  on  land  and  sea;  the  new 
convention  must  be  applied  to  the  forces  afloat,  and  the  convention 
of  1906  to  the  forces  which  operate  upon  land. 

Article  23  is  a  reproduction  of  article  12  of  the  convention  of  1899. 

Article  24  is  a  reproduction  of  article  13  of  the  convention  of  1899, 
changing  only  the  date  of  the  Geneva  Convention. 

Article  25  is  new  and  corresponds  to  article  31  of  the  convention 
of  1900. 

The  convention,  the  project  of  which  we  submit  to  you,  will  replace 
the  convention  of  1899  in  the  relations  between  those  powers  which 
both  sign  and  ratify  it.  If  we  suppose  two  powers  having  signed 
the  convention  of  1899,  and  one  of  them  only  to  have  signed  the  new 
convention,  the  convention  of  1899  will  necessarily  continue  to  govern 
their  relations. 

Article  26  is  a  reproduction  of  article  14  of  the  convention  of  1899. 

Such  is  the  project  which  we  submit  for  your  approval.  It  is  a 
modest  work,  in  which  he  have  been  guided  by  our  forerunners  of 
1899  and  1906.  We  nevertheless  consider  it  very  useful  and  we 
think  that  the  enactment  of  the  project  into  a  diplomatic  convention 
will  constitute  a  real  progress  in  the  direction  of  the  codification  of 
the  law  of  nations.  Louis  Renault. 


THE   ELEVENTH    CONVENTION   PKOPOSED   BY    THE 

HAGUE   CONFEKENCE   OF    1907 

All  progress  towards  world  reform  yet  accomplished  has  been 
made  at  a  slow  pace.  Only  those  who  forget  this  are  impatient  at 
the  outcome  of  the  Hague  conference  of  1907. 

Much  of  its  time  was  devoted  to  matters  of  comparatively  small 

moment.     It  was  wise  to  have  it  so.     Forty  or  fifty  sovereign  powers 

can  hardly  come  into  a  position  to  deal  to  advantage  in  legislative 

fashion  with  large  questions  until  they  have  found  themselves  able 

to  agree  on  those  of  less  importance.     The  natural  thing  therefore 

happened.     Vast  changes  in  international  relations,  such  as  would 

be  produced  by  general  arbitration  treaties,  world  prize  courts,  or 

fixed  limitations  of  armaments,  were  civilly  mentioned  and  passed 

on  for  future  consideration.     But,  a  few  projects  of  that  character 

having  thus  been  gently  put  aside,  a  great  many  projects  of  minor 

interest  were  discussed  thoroughly  and  frankly,  and  finally  placed 

in  such  shape  as  to  give  promise  that  they  will  soon  become  part  of 

the  law  of  the  civilized  world. 

In  this  way  the  last  in  number  of  the  four  commissions,  from 
which  was  to  come  the  material  for  the  action  of  the  conference, 
became  perhaps  the  most  prolific  of  results.     It  was  constituted  to 
act  in  a  narrow  field.      It  had  nothing  to  do  except  with  what  was 
i^lated  to  naval  warfare.     It  had  nothing  to  do  with  that,  except  with 
Reference  to  humanizing  it  and  establishing  certain  juridical  rela- 
tions which  might  grow  out  of  it  affecting  the  interests  of  private 
individuals. 

Let  the  attention  of  anv  small  body  of  men,  trained  to  share  in  the 

a.  •/  / 

functions  of  government,  and  therefore  necessarily  familiar  with  the 
larger  features  of  law,  be  concentrated  in  our  day  upon  the  study 
f  the  juridical  relations  arising  out  of  certain  facts,  and  they  will, 
y  the  very  nature  of  their  task,  be  inclined  to  agreement.  They 
re  considering  universal  ideas.     They  are  considering  them  in  the 
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light  of  the  justice  belonging  to  an  advanced  civilization.  They  are 
interpreting  or  ascertaining  or  refraining  rules  of  law;  and  law  in 
its  essence  belongs  to  the  realm  of  the  eternal,  and  is  one  for  all  men 
who  are  able  to  see  it  as  it  is. 

The  conference  referred  seven  subjects  to  the  Fourth  Commission 
for  investigation.  Of  these,  five  were  of  a  kind  that  intimately 
concerned  the  special  interests  of  the  leading  powers.  These  were 
the  seizure  of  private  property  of  subjects  of  the  enemy  at  sea, 
contraband  of  war,  blockade,  the  destniction  of  neutral  ships  at  sea, 
and  the  general  application  to  sea  warfare  of  the  rules  already 
established  for  warfare  on  land.  It  is  not  surprising  that  the 
commission  found  itself  able  to  do  little  or  nothing  in  respect  to  any 
of  them. 

The  remaining  subjects,  the  transformation  of  merchant  ships  into 
men  of  war  and  the  treatment  of  merchant  ships  of  the  enemy  away 
from  home  at  the  outbreak  of  war,  fared  better  because  the  interests 
of  the  different  powers  were  in  less  opposition.  The  conventions 
recommended,  however  (the  sixth  and  seventh,  as  adopted),  were 
deemed  by  the  delegation  from  the  United  States  to  be  steps  back- 
ward, and  their  approval  was  withheld. 

This  disposition  of  the  business  referred  to  it  would  have  left  the 
work  of  the  Fourth  Commission  comparatively  insignificant  had  it 
not  been  for  its  taking  up  additional  matters  brought  before  it 
otherwise  than  by  the  original  action  of  the  conference  and  forming 
no  part  of  the  official  program  prepared  by  Russia.  These  took 
shape  in  the  eleventh  convention. 

That  of  most  importance  to  most  people  is  the  agreement  that 
correspondence  by  mail  shall  be  inviolable.  Whether  official  or 
private,  whether  pertaining  to  the  conduct  of  the  war  or  not,  letters, 
though  from  the  enemy,  are  not  to  be  opened  unless  the  ship  be 
seized  going  to  or  coming  from  a  blockaded  port.  Reservation  is 
made  of  the  right  of  visitation  and  search;  but  the  visit  is  to  be 
made  onlv  when  it  seems  necessarv,  conducted  with  all  considera- 
tion,  and  closed  as  quickly  as  possible. 

This  is  a  natural  consequence  of  the  growing  unification  of  the 
postal  systems  of  the  world  under  the  Universal  Postal  Union,  with 
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its  little  world  legislature,  which  has  been  so  long  and  so  usefully 
in  operation.  It  is  also  a  mark  of  the  progress  of  scientific  inven- 
tion. Letters  carried  on  shipboard  are  a  slow  and  cumbrous  mode 
of  sending  intelligence,  when  compared  with  what  is  offered  by 
methods  of  electrical  transmission.  Little  was  therefore  asked  in 
extending  the  rule  of  inviolability  of  postal  matter  even  to  enemy's 
ships  bearing  enemy's  dispatches. 

Germany  brought  this  subject  before  the  commission  and  treated 
it  as  an  incident  of  the  law  of  contraband.  Herr  Kriege  presented 
the  views  of  his  delegation  in  that  connection : 

Postal  relations  [he  said]  have  at  our  epoch  such  importance  —  there 
are  so  many  interests,  commercial  or  other,  based  on  the  regular  service 
of  the  mail  —  that  it  is  highly  desirable  to  shelter  it  from  the  perturba- 
tions which  might  be  caused  by  maritime  war.  On  the  other  hand,  it 
is  hardly  probable  that  the  belligerents  who  control  means  of  telegraphic 
and  radio-telegraphic  communication  would  have  recourse  to  the  ordinary 
use  of  the  mail  for  official  communications  as  to  military  operations. 
The  advantage  to  be  drawn  by  belligerents  from  the  control  of  the  postal 
service  therefore  bears  no  proportion  to  the  prejudicial  effect  of  that 
control  on  legitimate  commerce.^ 

The  Grerman  proposal  was  but  slightly  modified  in  the  convention 
as  adopted.  It  did  not  originally  contain  the  saving  as  to  blockade 
runners,  but  the  incorporation  of  that  limitation  was  obviously 
proper. 

The  doctrine  so  vigorously  supported  by  the  Supreme  Court  of 
the  United  States  in  The  Paquette  Habana^  was  brought  to  the 
notice  of  the  commission  by  its  president,  M.  de  Martens,  who 
invited  discussion  as  to  the  liability  of  fishing  boats  to  be  seized  as 
prize,  by  special  reference  to  it  in  a  questionnaire  which  he  sent  out 
lo  its  members. 

The  presiding  officer  of  any  deliberative  body  has  in  Europe  even 
greater  opportunities  of  influence  and  control  than  belong  to  such 
Ji  position  in  the  United  States.  M.  de  Martens,  as  president  of  the 
3*ourth  Commission,  used  his  initiative  with  great  effect.     He  also 

^See    a    diseuBsion    of    this    subject    in    Hershey's    International    Law    and 
HXplomacy  of  the  Rusflo- Japanese  War,  p.  153  et  aeq, 
« 176  U.  S.  677. 
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gave,  on  many  occasions,  a  turn  to  the  direction  of  discussion  whic^ 
proved  decisive.  In  summing  up  a  debate,  before  putting  tfai 
question,  he  had  the  art  of  letting  the  full  weight  of  his  own  opinioi 
be  felt,  without  declaring  it,  though  occasionally  speaking  out  witl 
great  plainness.  In  closing  the  discussion  on  the  proposal  to  afiBini 
the  inviolability  of  all  private  property  at  sea,  to  support  whid 
a  quotation  from  one  of  his  own  works  had  been  read,  he  observec 
that  he  had  indeed  so  expressed  himself  forty  years  ago ;  "  he  wai 
then  by  conviction  a  partisan  of  the  rule  of  inviolability,  but  tha 
since  that  distant  epoch  he  had  become  more  circumspect  regarding 
this  delicate  question."  A  vote  having  been  taken,  showing  twenty 
powers  in  favor  of  the  proposal  to  eleven  (including  Eussia)  it 
opposition  and  one  not  participating,  he  remarked  that  in  view  of  th< 
populations  of  the  powers  voting  against  it,  and  their  naval  strength 
the  result  hardly  possessed  the  value  of  a  decisive  indication  o: 
international  sentiment.^ 

The  proposed  exemption  of  fishing  boats  received  its  first  definite 
form  at  the  hands  of  Portugal.  Her  delegation  (annexe  45)  sug 
gested  that  it  be  confined  to  boats  in  the  territorial  waters  of  th< 
country,  or  in  the  usual  fishing  zone  off  its  coasts.  Mindful  o: 
the  Dogger  Bank  incident,  they  added  a  prohibition  of  approacl 
by  the  boats  near  to  men  of  war  of  the  enemy.  Large  fishing  vessels 
destined  for  distant  voyages,  were  to  be  subjects  of  prize. 

Austria-Hungary  presented  a  more  liberal  scheme.  This  (annexi 
43)  included  any  small  craft  found  in  territorial  waters  engaged  ii 
"  economic  niralc,^^  or  petty  local  traffic.  They  might,  however 
be  seized  if  needed  for  military  use,  but  in  such  case  the  owners  wer 
to  be  indemnified. 

Norway  proposed  that  the  indemnity  should  cover  the  value  o 
the  boat  and  10  per  cent,  additional ;  this  to  be  paid  over  at  the  tim 
of  seizure,  if  possible. 

The  Italian  delegation  now  called  attention  to  a  provision  in  thei 
code  by  which  the  ships  of  a  belligerent  employed  on  a  purely  scieii 
tific  mission  might  remain  in  Italian  ports  as  long  as  they  chose 
and  advocated  an  extension  of  the  proposed  exemption  of  fishin 

8  Session  of  July  17. 
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craft  to  all  vessels  employed  in  scientific  or  humanitarian  voyages. 
From  France  came  the  suggestion  that  voyages  for  religious  and 
missionary  purposes  should  be  included. 

The  provisions  finally  adopted  showed  that  humanitarian  rather 
than  military  considerations  controlled  the  commission.  The  feeling 
may  be  said  to  have  been  universal  that  wherever  the  range  of  war 
could  be  contracted  in  these  directions,  without  serious  interference 
with  military  necessities,  it  should  be.  The  somewhat  ambiguous 
phrase,  "  rural  economy,"  was  thus  replaced  by  "  services  of  petty 
local  navigation ;  "  and,  contrary  to  the  repeated  insistence  of  the 
president,  the  exemption  was  made  seemingly  applicable  to  vessels 
moved  by  steam  or  other  mechanical  power. 

No  attempt  was  made  to  define  how  far  coast  fishing  might  extend 
beyond  strictly  territorial  waters. 

The  provisions  in  the  eleventh  convention  as  to  the  fate  of  crews 
of  captured  merchantmen  of  the  enemy  were  brought  before  the 
commission  by  Great  Britain  and  Belgium.  Their  adoption  con- 
stitutes a  long  step  in  advancing  the  interests  of  commerce.  They 
take  the  crews  out  of  the  position  of  prisoners  of  war ;  release  them 
entirely,  if  they  are  not  enemies;  and,  if  they  are,  release  them  on 
parole,  to  be  evidenced  by  their  written  promise.  The  authorities 
of  the  enemy  are  to  be  notified  of  the  names  of  those  paroled,  and 
are  forbidden  knowingly  to  employ  them  thereafter  in  military  opera- 
tions during  the  continuance  of  the  war. 

The  discussion  of  this  feature  of  the  convention  occupied  much 
of  the  time  of  the  commission  during  several  sessions.  It  was  fully 
recognized  as  a  wide  departure  from  the  laws  of  war,  as  heretofore 
existing.*  On  the  other  hand,  the  vast  proportions  of  modem  inter- 
national trade  were  felt  to  demand  a  new  measure  of  protection,  in 
the  common  interest  of  mankind. 

That  the  field  of  war  is  likely  to  be  narrower  at  the  three  points 
covered  by  this  convention  must  be  pronounced  a  gain  to  humanity. 
The  general  ratification  of  the  eleventh  convention  would  be  a  per- 
manent extension  of  the  bounds  of  peace.     The  prospect  of  such 

*8ee,  e.  g.,  the  conventions  between  Great  Britain  and  France  of  1854  and 
1860,  quoted  in  Atherly- Jones  on  Commerce  in  War,  p.  584. 
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a  ratification  seems  fair  in  view  of  the  fact  that  each  of  the  three 
articles  was  adopted  by  the  conference  without  a  single  negative 
vote.     Nicaragua  and  Paraguay,  however,  took  no  part  in  theee 
votes,  and  the  Argentine  Bepublic  formally  abstained  from  votLaag 
on  that  establishing  the  inviolability  of  the  postal  service. 

Simeon  E.  Baldwin. 


THE  SCIENCE  OF  INTERNATIONAL  LAW: 
ITS   TASK   AND   METHOD 

INTRODUCTION 

The  first  volume  of  this  American  Journal  of  International  Law 
has  shown  nrbi  et  orhi  that  America  possesses  a  number  of  promi- 
nent international  jurists  who  are  of  equal  rank  to  those  of  Europe 
as  regards  learning,  idealism,  constructive  power,  and  literary  ^kill. 
Undoubtedly,  this  Journal  has  at  once  with  its  appearance  taken  up 
the  position  of  a  leading  magazine  of  the  science  of  international 
law.  By  inviting  only  American  jurists  to  contribute  to  the  first 
volume  of  this  Journal  the  learned  editor  has  shown  to  the  world 
that  America  is  able  to  foster  the  science  of  international  law  with- 
out being  dependent  upon  the  assistance  of  foreign  contributors.  It 
is  my  firm  conviction,  based  upon  the  study  of  American  works, 
that,  just  as  the  body  of  rules  which  is  called  "  international  law  " 
shows  everywhere  the  traces  of  American  influence,  so  the  science 
of  international  law  will  likewise  soon  receive  new  stimuli  from 
America.  I  have  therefore  thought  it  fitting,  although  I  am  not 
an  American,  to  draw  the  task  and  the  method  of  this  our  science 
into  discussion  in  this  Journal.  In  setting  to  work  I  desire  it,  how- 
ever, to  be  understood  that  in  endeavoring  to  deal  with  this  diffi- 
cult and  controverted  subject  nothing  is  remoter  from  my  intention 
than  to  set  up  as  a  high  priest  of  our  science,  to  lay  down  the  law 
of  its  method,  and  to  exhaust  this  wide  and  tempting  subject.  I 
rather  hope  that  others  will  likewise  take  up  the  subject  and  treat 
it  in  the  pages  of  this  Journal.  I  shall,  of  course,  be  outspoken, 
shall  mark  my  standpoint,  and  shall  try  to  offer  clear-cut  views; 
yet  I  am  well  aware  that  my  standpoint  and  my  views  will  have  to 
undei^o  the  fire  of  criticism :   dixi  et  salvavi  ammam  meam! 

But  the  following  pages  were  not  exclusively  written  for  the  pur- 
pose of  drawing  the  matter  into  further  discussion.  They  are  like- 
wise intended  to  serve  as  a  guide  to  those  younger  students  who  are 
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desirous  of  working  up  some  problem  of  international  law.  My 
experience  with  a  number  of  such  students  is  that  they  are  at  first 
frequently  quite  helpless  for  want  of  method.  They  mostly  plunge 
into  their  work  witlK)ut  a  proper  knowledge  of  the  task  of  our  science, 
without  knowing  how  to  make  use  of  the  assertions  of  authoritiefli 
and  without  tlie  proper  views  for  the  valuation  and  appreciation  of 
the  material  at  hand. 

I.       THE   SCIENCE   OF   INTERNATIONAL    LAW   NOT   AN    END   IN    ITSELF 

The  science  of  international  law  is  just  as  little  as  any  othe^ 
science  an  end  in  itself ;  it  is  merely  a  means  to  certain  ends  outsid 
itself.  And  these  ends  are  the  same  as  those  for  which  intemationa 
law  has  grown  up  and  is  still  growing  —  primarily,  peace  amon^ 
the  nations  and  the  governance  of  their  intercourse  by  what  mak 
for  order  and  is  right  and  just ;  secondarily,  the  peaceable  settle- 
ment of  international  disputes;  lastly,  the  establishment  of  legal- 
rules  for  the  conduct  of  war  and  for  the  relations  between  belliger-^ 
ents  and  neutrals. 

Just  as  international  law,  so  its  science  has  to  keep  these  ends 
always  in  view,  and  the  task  of  the  science  stands  in  the  sen'ice  of 
these  ends.  But  now-a-days  it  is  im])ossible  to  say  that  there  is  only 
one  single  task  to  Ix?  fulfilled.  There  are  rather  a  number  of  tasks 
to  which  our  science  must  devote  itself,  if  it  intends  to  work  suc- 
cessfully for  those  ends  which  I  have  defined,  and  these  tasks  are  the 
following  seven :  Exposition  of  the  existing  rules  of  law,  historical 
research,  criticism  of  the  existing  law,  preparation  of  codification, 
distinction  between  the  old  customarv  and  the  new  conventional  law. 
fostering  of  arbitration,  and  ]X)pularization  of  international  law. 
1  shall  discuss  these  tasks  scriatljtu  although  most  of  them  are  to  ;i 
certain  extent  connected  with  one  another. 

II.       EXPOSITION    OF   THE   EXISTING    RULES    OF    LAW 

Now,  the  first  and  chief  task  is  the  exposition  of  the  existing 
recognized  rules  of  international  law.  Whatever  we  think  of  the 
value  of  a  recognized  rule  —  whether  we  approve  or  condemn  it, 
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whether  we  want  to  retain,  abolish,  or  replace  it — we  must  first  of  all 
know  whether  it  is  really  a  recognized  rule  of  law  at  all,  and  what  are 
its  commands.  This  task  is  often  difficult  to  fulfill.  The  rules  of  the 
present  international  law  are  to  a  great  extent  not  written  rules,  but 
based  on  custom.  Apart  from  the  International  Prize  Court  agreed 
upon  by  the  Second  Hague  Peace  Conference  but  not  yet  established, 
there  are  no  international  courts  in  existence  which  can  define  these 
customary  rules  and  apply  them  authoritatively  to  cases  which  them- 
selves become  precedents  binding  upon  inferior  courts.^  The  writers 
on  international  law,  and  in  especial  the  authors  of  treatises,  have 
in  a  sense  to  take  the  place  of  the  judges  and  have  to  pronounce 
whether  there  is  an  established  custom  or  not,  whether  there  is  a 
usage  only  in  contradistinction  to  a  custom,  whether  a  recognized 
usage  has  now  ripened  into  a  custom,  and  the  like.  And  with 
regard  to  the  written  rules  —  namely,  such  rules  of  international 
law  as  are  the  outcome  of  universal  or  general  law-making  treaties  — 
the  writers  have  again  to  take  the  place  of  the  judges  and  have  to 
ascertain  the  precise  meaning  of  those  rules  with  the  help  of  inter- 
pretation. It  is  for  tliis  reason  that  text-books  of  international  law 
have  so  much  more  importance  for  the  application  of  the  law  than 
text-books  of  other  branches  of  the  law.  Whereas  the  latter  are  only 
a  means  of  preliminarily  as<?ertaining  the  law,  it  being  the  judge 
who  ultimately  will  lay  it  down,  the  former  are  as  yet  and  for  some 
time  to  come  the  only  means  of  ultimately  ascertaining  what  the 
law  is.  That  at  present  many  a  rule  is  so  controverted,  and  that  the 
present  treatises  are  not  up  to  the  ideal  mark  and  frequently  offer 
confusion  instead  of  illumination,  I  do  not  deny.  But  that  is  just 
the  reason  why  an  inquiry  into  the  task  and  the  method  of  the  science 
of  international  law  is  necessary. 

III.       HISTORICAL    RESEARCH 

However  this  may  be,  the  exposition  of  the  existing  recognized 
xniles  of  international  law  is  often  to  a  certain  extent  impossible 

1  Unless  it  be  created  by  the  Centra]  American   Peace  Conference,   1907.— 

X^DITOB. 
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'without  a  knowledge  of  the  history  of  the  rules  concerned.     Thei. 
is  therefore  an  historical  task  for  our  science.     Yet  in  spite  of 
vast  importance  of  this  task  it  has  as  yet  hardly  been  undertaken 
the  history  of  international   law  is  certainly  the  most  neglected^ 
province  of  it.     Apart  from  a  few  points  which  are  dealt  with  i 
monographs,  the  history  of  international  law  is  virgin  land 
awaits  its  cultivators.    Whatever  may  be  the  merits  of  the  histori 
and  the  historical  sketches  which  we  possess,  they  are  in  the  mainciKrf        in 
mere  compilations.     The  master-historian  of  international  law  h 
5till  to  coma    What  is  particularly  wanted  is  what  the  Gtermans  calf 
a  "  Dogmengeschichte,^^    We  require  to  know  of  each  rule  of  inte: 
national  law  how  it  originated  and  developed,  who  first  establish 
it,  and  how  it  gradually  became  recognized  in  practice.    Bearing  i; 
mind  that  the  growth  and  development  of  international  law  sin 
the  seventeenth  century  rallied  around  Grotius'  immortal  work  D 
jure  belli  ac  pads,  the  starting  point  of  the  investigation  ought,  o: 
tjourse,  to  be  this  "  father  "  of  international  law.    The  questions  to 
answered  are :    Does  Grotius  know  of  the  rule  concerned  ?    How  does 
he  justify  it?     Was  it  kno\\Ti  before  Grotius?     If  it  was  neithe 
known  before  Grotius  nor  by  Grotius  himself,  who  was  it  who  first 
formulated  and  established  it?     Has  it  always  retained  the  scope 
which  it  possessed  in  the  hands  of  its  first  professor,  or  had  it  been 
altered,  extended,  restricted?     What  are  the  causes  of  such  altera- 
tion, extension,  or  restriction,  if  any?     What  are  the  chief  events 
which  show  that  it  really  has  been  authoritatively  applied  in  prac- 
tice?    Has   its   authority   always   remained   unshaken,   or   has   its 
authority  ever  been  assailed  in  theory  or  in  practice  or  in  both  I    Is 
it  a  rule  which  Grotius,  or  whoever  first  professed  it,  has  abstracted 
from  the  actual  practice  of  the  states,  or  is  it  a  rule  which  was  at 
first  asserted  as  the  outcome  of  the  law  of  nature  and  afterwards 
adopted  by  the  practice  of  tlie  states  on  account  of  its  intrinsic  merits 
for  the  adequate  conduct  of  international  affairs?     Has  it  at  once 
when  it  was  professed  become  universally  recognized,  or  had  it  to 
fight  its  way  and  thus  only  become  recognized  slowly  and  gradually  ? 
Was  it  always  considered  a  rule  of  law,  or  does  it  originate  from 
comity  and  has  only  become  law  lately  ?    Is  it  a  rule  first  asserted 


fy 
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Isy  bookwriterSy  or  has  it  made  its  appearance  during  the  exchange 
■of  diplomatic  notes  connected  with  the  occurrence  of  certain  events  ? 
Of  course,  such  a  history  of  dogmatics  can  merely  supply  the 
building  material  which  the  expected  master-builder  will  use  for  the 
purpose  of  a  history  of  international  law.  For  such  history  is  only 
a  branch  of  the  history  of  Western  civilization.  All  important 
•events  in  the  development  of  the  state  system  of  Europe  from  the 
last  part  of  the  Middle  Ages  downward  to  the  French  Kevolution 
have  had  their  bearing  upon  the  development,  the  shaping,  and  the 
ultimate  victory  of  international  law  over  international  anarchy, 
and  so  have  all  important  events  in  the  development  of  the  state 
system  of  Europe  and  America  since  the  French  Revolution.  And 
the  master-historian,  to  whose  appearance  we  look  forward,  will  in 
special  have  to  bring  to  light  the  part  certain  states  have  played 
in  the  victorious  development  of  certain  rules  and  what  were  the 
economic,  political,  humanitarian,  religious,  and  other  interests 
which  have  helped  to  establish  the  present  rules  of  international 
law.  Thereby  the  factors  will  be  laid  bare  which  have  driven  the 
different  states  into  the  community  called  the  "  family  of  nations  " 
that  will  in  time  comprise  the  whole  of  humanity.  Just  as  out  of 
tribal  communities  which  were  in  no  way  connected  with  each  other 
arose  the  state,  so  the  family  of  nations  arose  out  of  the  different 
states  which  were  in  no  way  connected  with  each  other.  But  whereas 
the  state  is  a  settled  institution,  firmly  established,  and  completely 
organized,  the  family  of  nations  is  still  in  the  beginning  of  its 
development  A  settled  institution  and  firmly  established  it  cer- 
tainly is,  but  it  entirely  lacks  at  present  any  organization  whatever. 
Such  organization  is,  however,  gradually  growing  into  existence  be- 
fore our  eyes.  The  International  Prize  Court  created  by  the  Second 
Hague  Peace  Conference  is  the  first  small  trace  of  a  future  organiza- 
tion. The  next  step  forward  will  be  that  The  Hague  peace  con- 
ferences will  meet  automatically  within  certain  periods  of  time, 
without  being  summoned  by  one  of  the  powers.  A  second  step  for- 
ward will  be  the  agreement  on  the  part  of  the  powers  upon  fixed 
rules  of  procedure  for  the  future  Hague  peace  conferences.  As  soon 
as  these  two  steps  forward  are  really  made,  the  nucleus  of  an  organi- 
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zation  of  the  family  of  nations  will  be  in  existence,  and  out  of  tlii& 
nucleus  will  in  time  grow  a  more  and  more  powerful  organization. 
What  the  ultimate  characteristic  features  of  this  organization  will 
be  is  at  present  impossible  to  foresee. 


IV.       CBITICISM    OF    THE   EXISTING   LAW 

Next  to  the  exposition  and  the  history  of  international  law  cornea 
the  criticism  of  its  rules  and  of  its  present  scope.     This  task  of  the 
science  of  international  law  is  very  important  and  must  not  be  neg-^ 
lected,  if  we  want  international  law  to  develop  progressively  and  to 
bring  more  and  more  international  matters  under  its  sway.     The 
questions  which  must  be  answered  are :   Is  a  certain  rule  really  just 
and  adequate,  or  is  it  antiquated,  so  that  it  ought  to  be  restricted,  abol- 
ished, or  replaced  ?    Or  is  it  so  valuable  that  it  ought  to  be  extended? 
But  if  ever  so  much  importance  is  attributed  to  the  criticism  of  the 
present  condition  of  international  law,  it  must  never  be  forgotten 
that  this  law  is  like  everything  else  conditioned  by  the  milieu  of  the 
age.    It  is  easier  to  criticise  than  to  make  proposals  which  shall  take 
the  place  of  the  rule  which  is  objected  to,  and  it  is  again  easier  to 
propose  a  new  rule  than  to  establish  it  in  the  practice  of  the  states. 
If  anything  is  dependent  upon  gradual  historical  development,  it 
is  that  delicate  bodv  of  rules  which  is  called  international  law.     The 
dreamer  and  the  schemer  build  their  castles  in  the  air  without  regard 
to  the  real  facts  of  life.     Tlie  armchair  politician  and  the  moralist 
lay  do^vn  the  law  without  regard  to  the  possibilities  of  the  age. 
The    preacher    and    the    philosopher   defend    postulates    which    are 
beyond  realization  in  practice.     But  the  international  jurist  must 
not  walk  in  the  clouds;  he  must  remain  on  the  ground  of  what  is 
realizable  and  tangible.     It  is  better  for  international  law  to  remain 
stationary  than  to  fall  in  the  hands  of  the  impetuous  and  hot-headed 
reformer.     He  who  knows  how  difficult  it  is  to  unite  all  tlie  mem- 
bers of  the  family  of  nations  for  the  purpose  of  the  shortest  step 
forward  will  not  lend  his  ear  and  his  arm  to  chimerical  proposals. 

However  this  may  be,  the  task  of  criticism  is  somewhat  connected 
with  another  task  of  the  science  of  international  law,  namely,  that 
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of     jDPeparing  codification.     For  if  we  find  fault  with  an  existing 
xml^  of  international  law,  it  is  now-a-days  only  by  total  or  partial 
Lfication  that  matters  can  be  improved. 


V.       PREPARATION    OF    CODIFICATION 

I^ow,  the  task  of  preparing  codification  is  on  its  own  part  inti- 
mately connected  with  the  already  discussed  three  tasks  of  the  science 
of  international  law,  and  it  may  be  said  that  the  task  of  preparing 
codification  is  nothing  else  but  the  embodiment  of  these  three  pre- 
viously mentioned  tasks.  For  there  is  no  better  way  of  preparing 
a  codification  of  international  law  than,  first,  an  accurate  exposition 
of  and  a  minute  research  into  the  existing  rules ;  secondly,  the  brings 
*ng  into  view  of  their  historical  growth  and  development;  and, 
thirdly,  their  reasonable  criticism.  A  generation  which  has  ful- 
filled these  three  tasks  will  easily  be  able  to  prepare  the  draft  of  a 
^^e  of  international  law  to  be  agreed  upon  and  to  be  adopted  by 
tno  nations  in  council  at  an  international  conference. 

Sut  in  viewing  this  task  of  preparing  codification  it  is  necessary 
to  emphasize  that  codification  of  international  law  does  not  neces- 
sarily involve  a  reconstruction  of  the  present  international  order 
a  recasting  of  the  whole  system  of  international  law  as  it  at 
stands.  Naturally,  a  codification  would  in  many  points 
,  not  only  addition  to  the  at  present  recognized  rules,  but  also 
1,  alteration,  and  reconstruction  of  some  of  these  rules.  But 
fever  this  may  be,  I  do  not  believe  that  a  codification  ought  to 
can  be  undertaken  which  would  revolutionize  the  present  inter- 
onal  order  and  put  the  whole  system  of  international  law  on  a 
basis.  If  I  speak  of  preparation  of  codification  as  a  task  of  our 
oe,  I  have  in  view  a  codification  of  the  body  of  the  existing 
of  international  law  on  the  basis  of  the  at  present  existing 


^"^mational  order,  with  such  modifications  and  additions  as  are 


by  the  conditions  of  the  age  and  the  very  fact  of  codifica- 
being  taken  in  hand.  If  the  at  present  recognized  international 
is  once  codified,  nothing  prevents  reformers  from  making  pro- 
Is  which  can  be  realized  by  a  successive  codification. 
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But  does  international  law  really  require  to  be  codified  ?  Would 
it  not  be  better  to  leave  it  for  all  the  future  in  its  uncodified  con- 
dition as  customary  law?  I  do  not  propose  to  discusse  here  the 
merits  of  this  important  question ;  I  have  done  it  elsewhere,  and  it 
suffices  to  say  that  at  least  partial  codification  will  at  some  future 
time  become  an  absolute  necessity.  The  practice  and  the  views  of 
the  different  states  differ  so  much  with  regard  to  many  important 
matters  that  it  is  only  codification  which  can  create  agreement  and 
unanimity,  and  thereby  universally  recognized  rules  of  law.  I  have 
no  doubt  that  the  end  of  this  the  twentieth  century  will  see  at  least 
a  partial  codification  of  international  law. 

Such  codification  will,  however,  never  be  possible  unless  the  mem- 
bers of  the  family  of  nations  are  ready  to  compromise.  Wherever 
the  practice  and  the  views  of  the  different  states  are  contrary  to 
one  another,  no  progress  can  be  made  as  long  as  each  state  concerned 
expects  the  other  to  come  round  to  its  own  views  and  to  adopt  its  own 
practice.  In  some  cases  these  different  practices  and  views  are  based 
on  vital  interests  of  the  states  concerned.  But  in  other  cases  no  such 
interests  are  at  stake,  and  it  is  therefore  quite  possible  to  come  to  a 
speedy  agreement.  Where  vital  interests  are  really  involved  no 
progress  is  possible  as  long  as  these  interests  are  facing  each,  other. 
But  history  teaches  that  interests  which  are  vital  to-day  gradually 
lose  their  importance,  and  the  time  will  come  when  a  compromise  is 
feasible  and  can  be  embodied  in  codification. 


VI.       DISTINCTION    BETWEEN    THE   OLD    CUSTOMARY   AND   THE   NEW 

CONVENTIONAL    LAW 

This  codification  has  in  a  sense  already  begim  and  is  to  a  certain 
extent  already  a  fact.  The  declarations  of  Paris  and  St.  Peters- 
burg; the  two  Geneva  conventions;  the  Hague  conventions  con- 
cerning the  rules  of  land  warfare,  the  adaptation  of  the  Geneva 
Convention  to  warfare  on  sea,  and  the  pacific  settlement  of  inter- 
national disputes;  the  conventions  produced  by  the  Second  Hague 
Peace  Conference  —  all  these  law-making  treaties  represent  in  them- 
selves codification  of  parts  of  international  law.     But  these  conven- 
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tionSy  although  they  are  no  doubt  law  making,  represent  codification 
in  a  sense  only,  and  not  really.  For  either  they  do  not  create  uni- 
versal international  law — thus,  the  Declaration  of  Paris  is  not  signed 
by  all  the  members  of  the  family  of  nations  —  or,  although  they  are 
signed  by  practically  all  the  members  of  the  family  of  nations,  and 
may,  therefore,  be  said  to  create  universal  international  law,  they 
are  notifiable,  and  each  party  can  cease  to  be  a  party  by  giving 
notice;  thus,  even  the  new  Geneva  Convention  of  1906  is  notifiable, 
although  that  of  1864  is  not^  Now  I  personally  doubt  not  that  these 
conventions  will  never  disappear  without  their  place  being  taken  by 
others  of  the  same  kind.  But  the  fact  that  they  contain  a  clause 
which  enables  their  notification  must  not  be  lost  sight  of  by  the 
science  of  international  law.  The  reason  why  they  contain  such  a 
clause  is,  I  believe,  that  the  powers  did  not  want  to  bind  themselves 
forever  and  for  all  circumstances  and  conditions.  They  want  first 
to  feel  their  way  and  see  how  these  conventions  will  work  in  prac- 
tice before  they  bind  themselves  for  all  the  future.  Now,  this  con- 
dition of  affairs  involves  a  very  important  task  for  the  science  of 
international  law.  As  there  is  no  absolute  certainty  that  these  con- 
ventions will  not  one  day  come  to  an  end  by  being  notified,  or  that 
one  or  more  of  the  parties  will  not  cease  to  be  bound  by  them  by 
giving  notice,  the  science  of  international  law  must  not  lose  sight  of 
the  customary  international  law,  if  any,  at  the  back  of  these  con- 
ventions, and  also  of  such  customary  rules  as  have  been  abolished 
and  abrogated  by  the  conventions  concerned.  For  in  the  case  of  one 
or  more  or  all  parties  giving  notice,  those  old  customary  rules  would 
revive,  and  the  parties  concerned  would  then  in  the  same  way  be 
bound  by  these  rules  as  they  were  before  they  signed  the  conven- 
tions. For  instance,  if  a  party  to  the  Hague  convention  concerning 
the  rules  of  warfare  on  land  gave  notice,  it  would  indeed  not  be 
bound  in  the  future  by  such  rules  of  the  convention  as  were  newly 
created  by  the  latter,  but  the  customary  rules  at  the  back  of  the 
convention  would  be  binding  upon  such  party,  such  as  the  rules  that 
poisoned  arms  may  not  be  employed,  that  armistices  must  faithfully 
be  carried  out,  that  prisoners  of  war  must  not  be  cruelly  treated, 
and  the  like.     These  formerly  customary  rules  have  therefore  not 
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only  an  historical  value,  but  they  are  still  of  practical,  althougr^ 
latent  and  dormant,  importance.  Authors  of  treatises  must  for  thi  "3 
reason  always  make  it  apparent  that  the  law  of  these  law-i 
conventions  is  a  grafting-twig  on  the  trunk  of  the  old  customary  lai 
which  might  one  day  have  again  to  be  severed  from  the  tree. 

VII.       FOSTERING    OF   ARBITRATION 

I  come  now  to  a  sixth  task  of  the  science  of  international  law. 
This  task  is  connected  with  the  fact  that  international  law  is  a  law 
not  above  but  between  states ;  that  there  is  no  central  authority  abov& 
the  sovereign  states  which  could  compel  them  to  comply  with  the 
rules  of  international  law  or  to  submit  their  differences  to  a  jurid- 
ical decision  and  arbitration  instead  of  taking  the  law  in  their  own. 
hands  and  of  resorting  to  reprisals  or  going  to  war.  Most  states  are 
already  inclined  to  settle  differences  by  arbitration,  provided  these 
differences  do  not  concern  their  independence,  honor,  or  vital  in- 
terests. But  arbitration  is  as  yet  not  obligatory  for  any  matter, 
although  we  may  in  time  expect  a  universal  treaty  of  arbitration  to 
be  agreed  upon  which  will  make  arbitration  for  some  few  matters 
obligatory.  Now,  it  is  a  task  of  the  science  of  international  law  to 
explore  means  and  ways  for  bringing  international  differences  more 
and  more  to  arbitration  and  for  defining  those  matters  which  may 
be  made  the  object  of  obligatory  arbitration.  We  want  to  know 
what  disputes  can  be  settled  through  a  decision  on  juridical  grounds, 
and  what  other  matters  can  be  settled  by  an  arbitration  which  com- 
promises between  the  interests  at  variance.  And  the  science  of  inter- 
national law  will  have  to  work  out  detailed  rules  of  procedure  for 
arbitration  cases  which  come  before  the  Permanent  Court  at  The 
Hague  or  before  other  arbitration  tribunals.  The  rules  of  procedure 
embodied  in  the  Hague  convention  concorning  the  pacific  settle- 
ment of  international  disputes  are  neither  complete  nor  perfect. 
They  are  the  result  of  a  compromise,  and  they  would  not  stand  their 
trial  if  more,  and  specially  more  important,  cases  than  hitherto  were 
to  go  to  the  Hague  Tribunal.  The  difficulties  of  the  matter  are 
created  by  the  fact  that  the  ideas  of  the  different  nations  concerning 
procedure  are  so  different.     Thus,  the  English- American  notions  of 
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^what  is  evidence  do  not  agree  with  the  continental  notions  concern- 
ing the  subject.  Again,  there  is  a  deep  and  broad  gap  between  the 
continental  and  the  English-American  ideas  concerning  the  relations 
between  court  and  counsel,  the  mode  of  examining  witnesses,  and  the 
like.  It  will  therefore  not  be  so  easy  for  the  science  of  international 
law  to  construct  a  mode  of  procedure  which  finds  approval  on  the 
part  of  continental  as  well  as  of  English-American  jurists.  But  the 
attempt  must  be  made,  although  progress  will  naturally  be  only 
gradual  and  slow.  It  is  a  fact,  which  must  not  be  lost  sight  of,  that 
before  such  a  mode  of  procedure  is  found  as  satisfies  all  round 
arbitration  itself  will  likewise  make  only  slow  progress.  It  is  no  use 
having  a  court  and  stipulating  arbitration  for  a  number  of  cases,  if 
the  parties  concerned  have  no  confidence  in  the  procedure  before 
the  court.  What  we  want  is  not  only  that  parties  submit  to  arbitra- 
tion, but  that  they  have  confidence  in  it  —  that  they  are  convinced 
of  the  arbitrators'  skill  and  ability  to  settle  the  dispute  in  an  ade- 
quate manner.  To  realize  this  aim,  we  not  only  require  learned,  just, 
independent,  and  capable  arbitrators,  but  also  a  mode  of  procedure 
for  arbitration  cases  which  in  the  eyes  of  the  parties  guarantees  a 
just  trial  and  an  adequate  consideration  of  their  claims. 

VIII.       POPULARIZATION    OF    INTERNATIONAL    LAW 

There  is  a  last  task  of  the  science  of  international  law  which  must 
he  mentioned,  namely,  popularization  of  international  law.    The  im- 
potence and  powerlessness  of  international  law  on  many  occasions 
of  the  past  was  to  a  great  extent  due  to  the  fact  that  the  rules  of  this 
law  were  not  known  by  the  leading  politicians  as  well  as  by  the 
*'  man  in  the  street."    That  the  great  majority  of  the  lawyers  of  all 
countries  knows  little  or  nothing  of  international  law  is  a  point 
which  I  will  not  here  discuss  at  length.     This  fault  can  easily  be 
remedied  and  made  good,  if  international  law  is  made  a  part  of  the 
study  of  the  law  students  and  an  obligatory  subject  of  their  final 
examination.     If  I  speak  of  the  task  of  popularizing  the  rules  of 
international  law,  I  have  in  my  eye  the  body  of  the  educated  classes 
who  are  not  lawyers.     The  science  of  international  law  must  try  to 
make  the  rudiments  of  this  law  known  not  only  to  politicians. 
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joumaliste,  and  historians ;  these  rudiments  ought  also  to  be  taught 
in  all  the  seoondar}'  schools,  and  the  teachers  of  history  are  the 
proper  persons  who  could  best  undertake  to  teach  this  fascinating 
subject  there.  Politicians  are  in  most  cases  not  lawyers,  and  in  our 
democratic  times  they  are  recruited  from  all  classes  of  society.  In 
important  international  conflicts  the  decision  in  many  cases  ulti- 
mately rests  not  with  the  leading  men,  but  with  public  opinion  and 
the  "  man  in  the  street."  Public  opinion  with  regard  to  inter- 
national questions  is  at  present  at  the  mercy  of  the  press  and  the 
agitator,  and  it  is  common  knowledge  that  the  jingo  and  the  chau- 
vinist frequently  make  use  of  misguided  public  opinion  for  their 
own  ends.  If  the  public  knew  something  about  the  merits  of  the 
case  concerned  they  would  frequently  look  upon  the  matter  more 
coolly  and  in  a  more  impartial  way,  and  it  would  be  easier  for  the 
governments  to  consent  to  arbitration. 

Of  course,  this  task  of  popularization  is  not  an  easy  one,  but  I 
believe  that  it  can  be  fulfilled.  The  question  is  not  to  make  every- 
body an  international  la^vj-er,  but  to  make  the  fundamental  princi- 
ples and  rules  of  international  law  so  well  kno\yn  that  everybody  has 
access  to  them  and  can  acquire  a  knowledge  of  them.  If  it  is  possible 
to  teach  in  schools  such  complicated  subjects  as  physics,  chemistry, 
and  mathematics,  why  should  it  not  be  |X)ssible  to  teach  the  princi- 
ples of  international  law,  for  which  a  course  of  a  dozen  lessons  would 
suffice?  As  matters  stand  at  present,  there  are  neither  proper  teach- 
ers nor  proper  books  at  hand,  but  I  have  no  doubt  that  here  as  else- 
wlierc  the  demand  would  create  the  supply.  As  I  have  said  before, 
the  teachers  of  historv^  are  the  proper  persons  to  teach  international 
law  in  schools,  and  there  is  many  an  international  lawyer  of  reputt? 
who  would  not  consider  it  beneath  his  dignity  to  write  an  elementary 
handbook  for  schools,  if  only  the  schools  were  ready  to  embody^ 
international  law  in  their  curriculum. 

IX.       NECESSARY    COOPERATION    OF    MANY    WORKERS 

I  have  tried  to  define  the  differont  tasks  of  the  science  of  intei 
national  law.     It  is  obvious  that  they  are  beyond  the  power  of  a^ 
single  individual.     Cooperation  of  many  is  here  wanted  as  in  other' 
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fields.  A  man  may  be  an  excellent  historical  researcher,  but  no  good 
as  a  popularizer.  Another  may  possess  that  legal  mind  which  pre- 
destines him  for  the  analysis  of  intricate  rules,  but  he  may  be  im- 
possible as  an  historical  researcher.  A  third  may  be  possessed  of 
that  political  gift  which  enables  him  to  make  proposals  for  the 
improvement  of  the  existing  rules  and  to  draft  rules  which,  when 
generally  accepted,  would  extend  the  scope  of  international  law  and 
bring  such  matters  as  are  as  yet  outside  the  province  of  law  and 
an  object  of  mere  political  consideration  within  the  province  of  law. 
But  in  spite  of  the  fact  that  the  body  of  the  tasks  is  beyond  the 
power  of  a  single  individual,  now  and  then  a  single  individual  must 
endeavor  to  focus  the  results  of  his  own  and  other  people's  labor  in  a 
treatise.  The  treatises  which  we  possess  —  the  present  writer  is 
allowed  to  say  so,  for  he  includes  himself  in  the  blame  —  are  al- 
together poor  in  spite  of  the  many  merits  they  may  have.  Yet  they 
can  not  be  better  than  they  are,  for  want  of  sufficient  monographs. 
It  is  quite  true  that,  if  the  author  of  a  treatise  is  not  a  mere  compiler, 
he  does  not  entirely  depend  upon  monographs,  for  he  can  embody 
the  results  of  his  own  researches  in  his  treatise.  And  where  he  does 
depend  upon  the  monographs  of  others,  he  can  throw  new  light  on 
the  problems  and  the  results  of  the  work  of  others  by  introducing 
his  own  views.  But  although  he  may  be  a  genius  in  his  way,  he  can 
not  possibly  pursue  every  question  into  its  most  remote  comers;  he 
must  everywhere  more  or  less  build  up  his  system  of  thought  upon 
the  fundaments  laid  by  many  other  collaborators.  And  it  is  there- 
fore that  no  one  treatise  alone  can  really  embrace  all  the  knowledge 
that  is  necessary  for  an  international  jurist.  He  who  wants  to 
acquire  that  knowledge  will  always  be  obliged  to  study  several  trea- 
tises written  by  authors  belonging  to  different  nationalities. 

The  want  of  monographs  is  altogether  a  want  of  men  who  can 
<3evote  their  time  to  research.  When  the  study  of  international 
law  once  offers  a  career  to  candidates,  matters  will  be  different.  At 
present  there  are  only  a  few  chairs  in  the  universities  and  law 
schools  whose  occupants  can  entirely  devote  their  labor  and  research 
Xo  international  law;  special  chairs  of  international  law  exist  only 
in  a  minority  of  universities.     When  once  every  university  and  law 
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school  possesses  at  least  one  well-endowed  chair  of  intematiootl 
law,  and  when  the  teaching  and  the  study  of  this  law  has  become 
an  obligatory  subject  of  the  curriculum  of  all  law  schools,  there 
will  be  a  career  open  for  those  students  who  are  inclined  to  devote 
their  lives  to  research  in  the  field  of  international  law.  We  can 
then  encourage  our  students  to  sit  down  and  produce  monographSi 
because  these  researches  will  not  ultimately  prevent  their  authon 
from  gaining  their  livelihood,  but  will  give  them  a  chance  of  enter- 
ing upon  a  settled  career  of  life. 

X.       THE   DIFFERENT    SCHOOLS    OF   THOUGHT 

Having  discussed  the  tasks  of  the  science  of  internati(mal  law, 
we  can  now  turn  our  attention  to  its  method.      Now,  whereas  agree- 
ment with  regard  to  the  tasks  is  easily  realized,  there  is  no  generally 
recognized  method  of  the  science  of  international  law.      The  three 
schools  of  the  Grotians,  the  Naturalists,  and  the  Positivists  are  still 
in  the  field,  and  their  methods  are  naturally  different.    The  Grotians 
keep  up  the  distinction  of  Grotius  between  the  natural  and  the 
positive   international   law,  the  former  comprising  such   rules  of 
international  law  as  are  supposed  to  be  based  on  the  law  of  nature, 
the  latter  embracing  such  rules  as  are  based  on  international  custom 
and  treaties.      The  Naturalists  maintain  that  no  positive  law  is  pos- 
sible for  the  regulation  of  the  intercourse  of  the  sovereign  states, 
and  that  therefore  all  so-callod  international  law  is  not  real  law,  but 
only  a  part  of  the  so-called  law  of  nature.     The  Positivists  recognize 
only  a  positive  international  law  based  on  custom  and  treaties,  and 
deny  the  very  existence  as  well  of  a  law  of  nature  as  of  a  natural 
international  law.      But  besides  these  three  schools  there  are  to  be 
mentioned  the  followers  of  Austin  in  England,  who  define  interna- 
tional law  as  a  part  of  the  so-called  positive  morality;  it  is  said  to  be 
"  morality  "  because  there  can  not  be  a  law  between  sovereign  states, 
yet  it  is  "  positive  "  morality  because  general  opinion  considers  it 
binding. 

All  these  schools  are  to-day  represented  by  prominent  men  whose 
works  have  contributed  to  the  progressive  development  of  interna- 
tional law  itself  as  well  as  of  its  science.     To  many  it  would  there- 
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fore  seem  ridiculous  to  take  part  in  the  fray  and  to  join  one  group 
and   fight  the  others.      As  many  roads  lead   to  Rome,   so  many 
methods  lead  to  good  results.     As  long  as  a  scholar  joins  at  all  the 
ranks  of  those  who  till  the  fields  of  the  science  of  international  law. 
why  should  he  not  be  welcome,  to  whatever  school  he  belongs  ?     Let 
U8  judge  him,  so  they  say,  not  according  to  his  method,  but  according 
to  the  fruits  of  his  labor.     Now,  I  quite  agree  that  every  worker  is 
welcome,  to  whatever  school  he  may  belong,  but  it  is  nevertheless 
necessary  to  inquire  into  the  question,  Which  method  is  the  right 
one  ?     For  the  right  method  secures  the  best  results,  and  it  is  these 
we  are  aiming  at.      It  is  on  account  of  the  disagreement  as  regards 
the  right  method  that  we  disagree  so  much  as  regards  certain  rules 
of  international  law.      Scores  of  controversies  in  our  science  are 
merely  due  to  the  difference  of  method  applied  by  the  authors  con- 
cerned.     And  how  could  it  be  otherwise?      Do  we  not  start  from 
different  standpoints?      Do  we  not  apply  different  standards  of 
judgment?      What  greater  contrast  can  there  be  than  between  him 
who  preaches  that  no  real  law  is  possible  between  sovereign  states, 
and  him  who  asserts  that  there  is  such  a  law  created  by  custom  or 
set  by  conventions?     How  can  two  men  come  to  the  same  results, 
if  the  one  abstracts  the  rules  of  international  law  from  the  actual 
practice  of  the  states,  and  the  other  from  what  he  considers  to  be 
3:^a8onable,  just,  and  adequate  ?    How  can  international  law  develop 
progressively  if  one  man  lays  bare  the  gaps  of  the  existing  law  and 
fisks  for  their  filling  in  through  an  agreement  of  the  powers,  whereas 
according  to  the  opinion  of  the  other  man  there  are  no  such  gaps, 
^l)ecause  the  law  of  nature  provides  a  complete  system  of  rules  of 
international  law  ?     How  is  it  possible  to  offer  a  body  of  firm,  dis- 
'tinct,  and  clear-cut  rules  of  law,  if  rules  of  morality  and  of  religion, 
if  political  aspirations  and  chimerical  schemes  for  a  better  future, 
mre  constantly  mixed  up  with  what  is  really  law  ? 

XI.       THE   LAW    OF   NATTJBB 

It  is  for  this  reason  that  the  decision  as  to  the  right  method 
depends  upon  two  preliminary  questions:  First,  the  question  of 
^the  existence  of  a  natural  law  a  part  of  which  a  natural  international 
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law  could  be;  and,  secondly,  the  question  whether  there  oan 
law  at  all  between  sovereign  states,  and^  therefore  whether  in 
national  law  is  or  is  not  real  law.      I  propose  at  present  to  d 
only  with  the  first  question,  and  I  will  at  once  emphasize  that  a 
ing  to  my  opinion  we  are  now-a-days  no  longer  justified  in  tcachi- 
a  law  of  nature  and  a  "  natural  "  law  of  nations.     But  do  we  there' 
not  shake   the   very   fundament  of  international   law  as   laid 
Grotuis  ?     How  can  we  teach,  what  we  all  do,  that  Orotius 
immortal  by  founding  international  law  and  the  science  of  int 
national  law,   if  we  deny  the  existence  of  the  rock  upon   whi 
Grotius  thought  to  have  built  up  his  system  ?     Is  it  not  a  well-kno 
fact  that  Grotius  founded  the  law  of  nature  for  the  mere  purpo^^ 
of  having  an  eternal  and  unshakable  basis  for  the  foundation  of 
law  of  nations  ? 

My  answer  is  that  Grotius  was  not  an  infallible  Pope.  He  was 
child  of  his  time  and  therefore  a  product  of  his  age.  Although  h 
is  rightly  oalled  the  father  of  the  law  of  nature  as  well  as  of  the  la 
of  nations,  he  has  created  neither  the  one  nor  the  other.  Long  before 
Grotius,  the  opinion  was  generally  prevalent  that  above  the  positive 
law  which  had  grown  up  by  custom  or  by  legislation  there  was  in 
existence  another  law  which  had  its  roots  in  human  reason  and  was 
therefore  called  the  "  law  of  nature."  And  likewise  long  before 
Grotius  it  was  quite  usual  to  deduce  from  the  law  of  nature  certain 
rules  for  the  intercourse  of  the  sovereign  states.  Grotius  is  never- 
theless rightly  considered  the  father  and  founder  of  both  the  law  of 
nature  and  the  law  of  nations,  Ixjcause  he  focussed  the  results  of  the 
works  of  his  forerunners  in  his  own  work  in  such  a  masterly  way 
and  with  such  a  felicitous  hand  that  his  system  of  the  law  of  nature 
and  nations  pushed  the  work  of  his  forerunners  in  the  background 
—  absolutely  overshadowed  it  —  and  became  the  starting  point  for  all 
the  future  works  in  the  same  field.  Thus,  in  spite  of  his  immortal 
merits,  Grotius  was  only  a  child  of  his  time  and  a  product  of  his 
age.  All  of  us,  if  we  had  lived  in  his  time,  would  certainly  have 
been  adherents  of  the  law  of  nature.  At  that  time  and  age,  the  law 
of  nature  was  a  necessity.  It  was  not  a  product  of  the  fertile  brain 
of  one  single  individual,  consciously  thought  out  for  the  purpose  of 
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creating  something  hitherto  not  existing.     Nothing  of  the  kind! 
It  iJ^as  an  epoch  in  the  evolution  of  human  reason^  and  it  supplied 
one  of  the  necessary  crutches  with  whose  help  mankind  walked  out 
of  the  institutions  of  the  Middle  Ages  into  those  of  modern  times. 
Three  powers  and  systems  of  thought  have  broken  the  fetters  in 
which  the  Middle  Ages  had  kept  Western  mankind :  th^  philosophy 
of  pure  experience,  the  Reformation,  and  the  law  of  nature.      The 
philosophy  of  experience  brought  freedom  from  scholasticism.      The 
Heformation  endeavored  to  lead  mankind  back  to  the  original  teach- 
ing of  Christ     The  law  of  nature  brought  social  and  constitutional 
Wberty,  called  into  existence  the  modem  constitutional  law,  and  laid 
^^«  foundation  of  the  law  of  nations. 

Uiit  the  law  of  nature  has  played  its  part.     We  know  now-a-days 

^'^^it^   it  is  impossible  to  find  a  law  which  has  its  roots  in  human 

''^^^on  only  and  is  above  legislation  and  customary  law.     The  innu- 

^■^^X'able  systems  of  the  professors  of  the  law  of  nature  neither  agree 

ix^     8<»pe,  nor  in  contents,  nor  in  definitions,  nor  in  the  very  number 

contents  of  the  rules  which  they  profess  to  draw  from  reason. 

denies  the  right  of  an  author  to  criticize  the  existing  legal 

,  to  condemn  the  prevailing  social  conditions,  and  to  construct 

y  of  rules  which,  when  accepted,  would  constitute  an  improve- 

t.     But  such  rules,  although  ever  so  much  supported  by  reason, 

ice,  and  equity,  would  not  be  rules  of  law  before  they  were 

er  by  custom  or  by  legislation  adopted  for  the  future  conduct 

•:ho8e  concerned.      Enormous  as  the  importance  and  the  function 

"tte  theory  of  law  of  nature  has  been  for  the  past,  it  is  for  our 

^8  not  only  without  any  value  whatever,  but  directly  detrimental. 

'^▼eakens  the  eyes  of  those  who  profess  it.      It  prevents  the  proper 

^icism  of  the  existing  positive  law.      It  constantly  mixes  up  the 

>  the  present,  and  the  future.      It  offers  a  breach  through  which 

deniers  of  the  law  of  nations  can  easily  come  in  and  attack  the 

existence  of  an  international  law.      And  therefore  it  is  that 

oe  of  the  theory  of  the  law  of  nature  is  no  longer  in  our  text- 

,  law  schools,  and  universities,  but  in  the  museums  where  the 

^*^^nt;ific  tools  are  preserved   with   which   former  generations  did 

^^ix*  best  to  lay  the  foundation  of  our  present  scientific  knowledge. 
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I  know  quite  well  that  this  emphatic  denial  of  the  law  of  nature 
exposes  me  to  attacks.     Most  French  and  other  Romanic  and  also 
some  British  and  American  jurists  will  stigmatize  my  standpoint 
as  '*  unscientific,"  for  they  consider  it  inferior  work  to  collect  the 
"  crude "   real  rules  of  international   law   without  regard   to  the 
"  higher  "  rules  of  the  law  of  nature.     And  many  in  whom  the  mere 
sound  of  the  term  **  positive  "  creates  a  shudder  will,  as  "  idealists,'' 
oppose  my  standpoint  of  "  positivism."     Now,  to  the  argument  that 
my  standpoint  is  not  scientific,  I  simply  answer  that  the  mere  term 
"  science  "  implies  knowledge,  and  that  it  is  a  demand  of  science  to 
stick  to  the  facts,  and  not  to  hunt  phantasms.      And  the  law  of 
nature  is  nothing  else  than  a  phantasm!      It  requires  much  more 
scientific  skill  to  expose  the  real  existing  rules  of  international  law, 
to  lay  bare  their  history  and  real  meaning,  and  to  criticize  them  in 
the  light  of  reason,  justice,  and  the  requirements  of  the  age,  than 
to  teach  the  rules  of  a  law  of  nature  in  the  clouds.      On  the  other 
hand,  to  the  "  idealists "  I  have  to  answer  that  I  am  myself  an 
idealist,  if  by  that  term  is  characterized  a  man  who  rejects  the 
materialistic  explanation  of  the  world  and  believes  in  the  eternal 
progress  of  mankind  towards  the  good,  but  that  my  standpoint  as 
regards  the  method  of  the  science  of  international  law  has  nothing 
to  do  with  idealism  or  positivism  in  the  philosophic  meaning  of  those 
terms. 

XII.       THE   DENIERS    OF    INTERNATIONAL   LAW 

Quite  as  detrimental  as  the  theory  of  the  law  of  nature  is  the 
theory  of  all  those  who  deny  to  international  law  the  character  of 
real  law.  I  have  elsewhere  endeavored  to  develop  the  essential 
characteristics  of  law  and  to  show  that  international  law  bears  all 
these  essential  characteristics.  Tlie  mistake  which  is  constantly 
made  by  the  so-called  deniers  of  international  law  is  essentially 
one  of  method.  They  start  with  a  wrongly  conceived  definition  of 
law,  and  they  must  consequently  deny  the  character  of  law  to  all 
such  bodies  of  rules  for  human  conduct  as  can  not  be  fitted  into  that 
•definition.  From  Ilobbes  down  to  Blackstone  and  Austin  it  is 
always  the  same  wrong  starting  point  —  municipal   law.       They 
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draw  their  definition  of  law  in  general  from  that  of  municipal  law 
and  define  it  as  the  body  of  rules  imposed  by  a  sovereign  upon  his 
subjects.     Yet  even  this  definition  of  municipal  law  is  wrong.     It 
contains  a  part  but  not  the  whole  of  the  truth.     It  explains  neither 
the  existence  of  customary  law,  nor  the  fact  that  the  sovereign  has 
the  legal  power  of  imposing  legal  rules  of  conduct  upon  his  subjects. 
But  apart  from  this,  I  do  not  deny  that  there  is  an  essential  differ- 
ence between  municipal  and  international  law.     I  do  not  maintain 
thsit  international  law  is  a  law  of  the  same  power  and  strength  as 
municipal  law.     I  do  not  maintain  that  international  law  can  undo 
municipal  law.     What  I  maintain  is  that  municipal  law,  consti- 
tutional law,  ecclesiastical  law,  and  international  law  are  all  branches 
of  the  same  tree  of  law  in  general  as  a  body  of  rules  for  the  conduct 
of  the  members  of  a  community,  which  rules  shall  by  common  con- 
sent of  the  community  be  eventually  enforced  by  external  power,  in 
contradistinction  to  rules  of  morality  which  by  common  consent  of 
a   community  concerned   are   to   be   enforced   by   conscience   only. 
Those  who  do  not  recognize  international  law  as  law  because  it  does 
not  fit  their  definition  are  like  that  renowned  German  professor  of 
philosophy  whose  theories  were  fine  but  did  not  fit  the  facts,  and 
"who,  when  confronted  with  this,  answered :     **  So  much  the  worse 
for  the  facts !  " 

The  question   is   not  whether  municipal   courts  consider   inter- 
national law  binding  upon  themselves.     Their  attitude  depends  upon 
the  fact  whether  the  municipal  law  of  their  individual  state  con- 
siders international  law  as  a  body  or  in  some  parts  the  law  of  the 
land,  or,  in  other  words,  whether  the  municipal  law  of  their  indi- 
vidual state  has  incorporated  international  law  in  the  law  of  the 
land,  as  the  United  States  of  America  has  done.     The  question  is 
rather  whether  the  governments  of  the  states  which  as  a  body  make 
the  family  of  nations  consider  international  law  binding  upon  them- 
selves  in  their  intercourse  with  one  another.     Now,   nobody   can 
deny  that  the  governments  do  this,  although  they  may  on  an  occasion 
deny  that  a  certain  rule  is  a  rule  of  international  law,  or  may  in  a 
special  case  declare  that  they  act  by  right  in  not  carrying  out  a 
recognized  rule  of  international  law.     Of  course,  we  have  as  yet 
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no  decisiou  of  courts  which  are  binding  precedents.  The  cases 
which  we  possess  as  yet  are  either  arbitration  cases  which  are  hardly 
connected  with  one  another,  or  mostly  prize  court  cases  which  are 
municipal  eases  and  which,  whatever  their  force  as  precedents  may 
be  for  courts  of  the  same  country  concerned,  are  not  binding  upon 
courts  of  other  countries.  But  this  condition  of  affairs  will  soon 
undergo  a  change.  An  international  prize  court  has  been  estab- 
lished by  the  Second  Hague  Peace  Conference,  and  a  really  perma- 
nent arbitration  court  will,  1  believe,  be  established  by  the  Third 
Hague  Peace  Conference  expected  to  meet  in  1915.  These  really 
international  courts  will  in  time  produce  precedents  whidi  will 
possess  the  same  degree  of  binding  force  for  international  law  as 
precedents  of  municipal  courts  possess  for  municipal  law. 

It  has  been  said  that  the  question  whether  international  law  is 
real  law  or  not,  is  merely  a  question  of  terminology  and  not  worth 
fighting  about^  especially  with  regard  to  the  followers  of  Austin, 
who  consider  international  law  '^  positive  morality,"  and  who  do 
not  deny  its  binding  character.  I  would  readily  agree  to  this,  if 
all  the  Austinians  consented  to  consider  this  "  positive  morality " 
for  all  practical  purposes  as  law,  although  they  do  not  do  it  in 
theory,  and  if  Uiey  consented  to  apply  the  rules  of  jurisprudence 
to  the  interpretation  of  the  rules  of  international  law.  But  that 
is  just  what  they,  or  at  least  some  of  them,  refuse  to  do.  Tliey 
rather  consider  international  law  more  a  body  of  mere  principles 
than  a  body  of  legal  rules,  and  they  are  far  from  consenting  to  these 
principles  being  applied  'and  interpreted  like  other  legal  rules. 
They  want  to  reser\'e  to  the  individual  governments  a  greater  liberty 
of  action  with  regard  to  the  rules  of  international  law  than  these 
governments  would  have  if  international  law  is  considered  real 
law,  pure  and  simple.  There  is  no  doubt  that  these  followers  of 
Austin  attribute  to  international  law  a  lesser  degree  of  binding  force. 
And  it  is  therefore  that  the  question  whether  international  law  is 
or  is  not  law,  is  ultimately  not  only  a  question  of  terminology  but 
one  of  great  and  material  importance.  The  argument  that  a 
sovereign  can  not  be  Ixinnd  in  the  same  way  as  a  subject  does  not 
hit  the  point,  for  everybody  agrees  that  international  law  is  not  a 
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law  above  but  only  between  the  states.  A  rule  of  international  law 
can  not,  without  their  special  consent,  be  imposed  upon  the  states, 
as  a  rule  of  municipal  law  can  be  imposed  upon  the  subjects  of  a 
state  without  their  special  consent.  But  if  they  once  consent  to 
submit  themselves  to  a  rule  of  international  law,  states  are  bound 
by  such  rule  to  the  same  extent  and  degree  as  subjects  are  bound  by 
rules  of  the  municipal  law  of  their  state. 

XIII.       IN    WHAT    THE    POSITIVE   METHOD    CONSISTS 

If  we  exclude  the  law  of  nature  and  what  is  called  "  natural  '^ 
international  law  altogether,  and  if  we  consider  international  law 
real  law,  the  method  to  be  applied  by  the  science  of  international 
law  can  be  no  other  than  the  positive  method.  In  what  this  method 
consists  and  what  it  demands,  I  shall  now  have  to  demonstrate. 

To  put  the  matter  in  a  nutshell,  I  can  say :  The  positive  method 
is  that  applied  by  the  science  of  law  in  general,  and  it  demands  that 
whatever  the  aims  and  ends  of  a  worker  and  researcher  may  be, 
he  must  start  from  the  existing  recognized  rules  of  international 
law  as  they  are  to  be  found  in  the  customary  practice  of  the  states 
or  in  law-making  conventions.  Authors  of  treatises  on  the  munici- 
pal law  of  contract,  tort,  and  real  property  now-a-days  no  longer 
start  from  the  rules  of  a  law  of  nature  concerning  these  matters, 
but  expose  at  once  the  customary  or  statutory  rules  concerning 
them.  Why  should  the  authors  of  treatises  on  the  law  of  war,  of 
neutrality,  and  of  other  parts  of  international  law  start  from  a  law 
of  nature,  and  not  at  once  expose  the  customary  and  conventional 
rules  concerning  these  subjects  ? 

The  fact  that  Grotius  and  many  of  his  followers  did  start  from 
the  law  of  nature  can  not  be  authoritative  for  the  method  to  be 
applied  now-a-days  when  there  are  enough  customary  and  conven- 
tional rules  in  existence  for  the  construction  of  a  fairly  complete 
system  of  international  law,  and  when  we  know  that  any  rule  of  the 
so-called  law  of  nature  lacks  all  legal  force  and  authority. 

Now,  how  are  the  existing  recognized  rules  of  international  law 
to  be  ascertained  ? 
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In  80  far  as  conventional  rules  are  ooncemed,  it  is  to  a  oertain 
extent  easy  to  find  them.  They  arc  written  rules.  Their  soope^ 
their  meaning,  and  their  extent  can  in  many  cases  be  grasped  at  a 
first  glance.  If  we  only  possess  accurate  copies  of  the  authentic 
documents  in  which  these  rules  are  embodied,  and  if  we  are  able  to 
master  the  language  in  which  these  documents  are  drawn  up^  we 
often  get  at  their  meaning  without  great  difficulty.  But  frequently 
they  nevertheless  present  doubt  and  uncertainty  enough,  and  then 
they  require  interpretation,  a  matter  which  I  shall  discuss  later  on 
(see  below  XVIII,  pp.  349-353).  However  this  may  be,  written 
rules  never  offer  such  great  difficulties  to  the  science  of  international 
law  as  rules  based  on  custom.  It  is  because  international  law  is 
still  to  the  greater  extent  based  on  custom  that  the  text-books  differ 
so  much  with  regard  to  the  rules  they  lay  down  as  rules  of  inter- 
national law.  Many  of  these  book  rules  are  mere  fancies,  the  out- 
come either  of  what  the  respective  authors  consider  the  law  of 
nature,  or  of  patriotic  prejudice,  or  of  misunderstood  authority, 
and  the  like.  If  the  method  of  the  science  of  international  law  is 
to  be  positive,  no  rule  must  be  formulated  which  can  not  be  proved 
to  be  the  outcome  of  international  custom  or  of  a  law-making  treaty^ 
However  great  the  authority  of  a  writer  may  be  who  asserts  the 
existence  of  a  rule,  and  be  it  Grotius  himself,  the  science  of  inter- 
national law  has  no  right  to  lay  down  the  rule  concerned  as  really 
existent  and  universally  or  generally  recognized  unless  it  can  be 
ascertained  that  the  members  of  the  familv  of  nations  have  cus- 
tomarily  or  by  a  law-making  treaty  accepted  the  rule.  And  the 
greatest  caution  is  necessary  in  weighing  the  practice  of  the  states 
for  the  purpose  of  ascertaining  whether  there  is  a  certain  custom 
or  not.  For  it  is  possible  that  there  is  a  usage  only,  but  no  custom. 
Of  course  the  line  between  a  mere  usage  and  a  ripe  custom  is  fre- 
quently difficult  to  draw,  for  usages  have  a  tendency  to  ripen  into 
customs.  And  it  is  with  regard  to  this  matter  that  an  ingenioiis 
text-book  writer  can  do  good  work.  If  he  has  a  sharp  eye,  if  he 
understands  how  to  feel  the  pulse  of  his  age,  if  he  possesses  the 
necessary  historical  insight,  he  will  bo  able  to  see  that  many  a  usage 
has  ripened  into  a  custom  between  his  own  time  and  that  of  his 
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predecessors.  But  the  greatest  care  must  be  applied  to  avoid  the 
teaching  of  rules  which  either  do  not  exist  at  all  or  not  to  the  extent 
asserted  by  book  writers.  It  is  not  the  task  of  a  writer  to  fill  in  the 
gaps  in  the  existing  rules  of  international  law  unless  a  conclusion 
per  analogiam  suggests  itself  with  such  force  that  its  acceptance  is 
obvious  and  absolutely  necessary.  Of  course,  the  gaps  must  be 
brought  into  view,  and  the  writer  may  offer  an  opinion  de  lege 
ferenda  how  to  fill  them  in ;  yet  there  must  always  be  clearness  and 
distinctness  between  the  writer's  opinions  de  lege  ferenda  and  really 
recognized  rules  of  law.  It  is  no  use  drawing  up  definitions  and 
principles  which  do  not  agree  with  the  facts  as  evidenced  by  the 
practice  of  the  states.  Wherever  these  facts  are  not  clear,  are 
uncertain,  are  not  numerous  enough  to  enable  the  researcher  to  see 
the  full  extent  of  a  certain  practice,  definitions  must  be  drawn  up 
in  a  more  or  less  ambiguous  way,  if  they  are  at  all  necessary.  It 
is  a  thousand  times  better  to  leave  a  question  open  than  to  answer 
it  incorrectly.  The  science  of  international  law  can  neither  step 
into  the  place  of  legislation  and  of  codification,  nor  into  the  place 
of  custom.  It  is  a  fact  that  as  regards  many  questions  the  practice 
of  the  states  differs  so  much  that  either  no  unanimity  whatever  can 
be  stated  to  exist,  or  only  with  regard  to  some  points.  Thus,  for 
instance,  anyone  who  undertakes  to  write  about  the  law  of  blockade 
or  contraband  can  only  state  that  certain  rules  are  universally  recog- 
nized, but  that  as  regards  many  questions  there  is  a  hopeless  differ- 
ence between  the  practice  of  the  different  groups  of  states.  It 
shows  bad  manners,  if  not  gross  ignorance  or  bad  faith,  if  many 
authors  simply  declare  the  practice  of  their  own  state  as  the  one 
corresponding  to  the  rules  of  international  law,  denouncing  the 
other  party  or  parties  as  delinquents.  Thus,  the  abuse  to  which 
during  the  Russo-Japanese  war  the  Russians  were  submitted  on  the 
part  of  several  English  and  American  writers  for  having  sunk 
such  neutral  merchantmen  carrying  contraband  as  they  were  unable 
to  bring  into  a  port  of  a  prize  court  was  absolutely  out  of  place. 
For  although  I  believe  that  the  English  practice  to  release  such 
vessels  is  a  good  practice,  which  ought  to  become  universally  recog- 
nized, there  is  no  doubt  that  it  is  as  yet  not  recognized,  and  that  the 
practice  of  several  states  is  the  contrary. 
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Of  course,  an  author  who  carefully  sticks  to  the  facts  and  leaveB 
all  those  questions  open  concerning  which  no  general  or  universal 
practice  can  be  stated  to  exist  will  frequently  be  abused  and  blamed. 
The  reader  wants  certainty  and  authority,  and  if  he  finds  no  certain 
opinion  but  a  statement  of  divergent  opinions  he  feels  betrayed  and 
helpless.  But  his  good  sense  ought  to  tell  him  that  his  interests 
are  better  served  by  the  author's  honesty  in  stating  that  there  is  no 
settled  practice ;  for  by  acting  in  tliis  way  the  author  makes  it  obvious 
that  international  law  really  has  no  generally  recognized  rules  con- 
cerning the  matter,  and  that  it  is  open  to  a  party  to  act  independ- 
ently and  to  select  that  solution  of  the  problem  concerned  which  is 
the  best  according  to  the  party's  own  judgment 

XIV.      APPRECIATION    OF   MUNICIPAL    CASE-LAW 

The  divergence  noted  in  the  practice  of  the  different  states  with 
regard  to  many  points  leads  me  to  a  very  important  question  of 
method,  namely,  the  position  to  be  taken  up  by  the  science  of  inter- 
national law  towards  cases  decided  by  municipal  courts.  At  a  first 
glance  there  would  seem  for  a  positive  method  of  our  science  no 
better  way  to  gain  imassailable  results  than  by  following  as  closely 
as  possible  such  case-law.  And  most  of  the  English  and  American 
international  jurists  think  and  act  accordingly,  and  they  are  there- 
fore possessed  of  an  unappeasable  case-hunger.  Whenever  a  ques- 
tion turns  up,  they  ask  for  a  case  to  be  thereby  guided.  This  case- 
hunger  is  the  consequence  of  two  facts.  The  English  common  law 
consists  entirely  of  case-law  and  has  grown  up  from  precedent  to 
precedent,  and  our  lawyers  are  therefore  accustomed  to  seek  a  prece- 
dent for  every  new  case  that  arises.  On  the  other  hand,  customary 
law  and  judge-made  law  are  in  England  and  America  frequently 
identified,  and  our  jurists  are  therefore  disinclined  to  diagnose  the 
existence  of  a  customarv'  rule  of  law  imless  the  courts  have  recog- 
nized such  a  rule  in  decided  cases. 

Now,  I  do  not  deny  the  great  importance  of  case-law  in  general 
and  of  such  municipal  cases  in  particular  as  touch  upon  questions 
of  international  law.  Ent  the  pcionce  of  international  law  must  be 
careful  in  the  appreciation  of  such  municipal  case-law. 


THE    SCIENCE    OF    INTERNATIONAL    LAW  887 

We  have,  first,  not  to  lose  sight  of  the  fact  that  municipal  courts 
can  not  through  their  decisions  directly  call  a  rule  of  international 
law  into  existence.  It  is  in  a  sense  quite  correct  to  speak  of  judge- 
made  law  within  the  province  of  municipal  law,  for  here  judges 
are  in  a  sense  and  to  a  certain  extent  makers  of  the  law.  Do 
they  not  fill  in  gaps  of  the  law  with  new  law  which  they  find  per 
analogiamf  Do  they  not  to  a  certain  degree  alter  the  existing  law 
by  interpreting  it  equitably,  reasonably,  and  adequately  ?  Do  they 
not,  many  a  time,  with  the  help  of  interpretation  develop  a  body 
and  a  system  of  rules  out  of  one  single  principle  of  the  law  ?  Do 
they  not  frequently  shape  a  rule  of  law  to  fit  it  to  the  requirements 
of  an  individual  case?  The  municipal  law  shows  everywhere  on 
its  body  the  finger-prints  of  the  judges  and  other  traces  of  their 
handiwork.  But  in  spite  of  all  this,  I  should  not  call  a  judge  a 
real  law-maker  in  the  sense  of  a  law-giver.  A  real  law-maker  is  a 
power,  like  parliament,  which  can  arbitrarily  make  and  unmake  law 
to  any  extent^  according  to  its  mere  discretion,  in  perfect  inde- 
pendence of  any  other  authority  in  the  land,  and  not  in  any  way 
limited.  Our  judges,  however,  in  shaping  and  making  the  law  can 
never  act  arbitrarily  like  a  real  law-maker,  can  never  make  and 
unmake  law  according  to  their  mere  discretion.  They  are  always 
bound  by  considerations  which  are  far  from  arbitrariness,  and  they 
can  shape  and  make  the  law  to  a  certain  limited  extent  only  and 
in  a  certain  limited  degree  only.  As  far  as  they  do  shape  and  make 
the  law  they  do  it  with  the  express  consent  of  the  real  law-maker 
in  the  land;  they  are  tools  in  the  hands  of  custom  and  legislation. 
They  are  law-shapers,  law-developers,  law-finders,  and  law-excavators, 
but  not  real  law-makers  and  law-givers.  But  however  this  may  be 
with  regard  to  the  municipal  law  of  the  different  states,  as  far  as 
international  law  is  concerned  municipal  courts  can  not  make  any 
law  or  shape  the  existing  law.  Cases  decided  by  them  do  indeed 
become  precedents  for  the  judges  of  the  country  concerned,  but 
they  are  not  international  precedents  —  are  not  per  se  binding  upon 
municipal  courts  of  other  countries.  This  is  a  rule  without  an 
exception,  and  the  decisions  of  prize  courts  are  not  excluded  from 
the  rule.     Even  if  it  were  true,  what  is  commonly  maintained  in 
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England  in  consequence  of  a  dictum  of  Lord  Stowell,  that  the  law 
applied  by  prize  courts  is  international  law,  the  decision  of  these 
courts,  which  are  of  course  municipal  courts,  could  per  9e  never 
have  the  force  of  precedents  outside  their  own  country.  I  do  not 
deny  —  having  in  my  mind  Lord  Stowell's  wonderful  judgments  — 
that  the  intrinsic  value  of  many  such  decisions  and  the  convinoing 
arguments  which  accompany  them  had  their  bearing  upon  courts 
of  other  countries  and  thereby  in  fact  made  these  cases  precedents 
which  are  followed  by  the  courts  of  all  or  many  other  ooantries, 
but  in  law  and  per  se  they  are  and  remain  precedents  for  the  judges 
of  their  own  country  only.  I  do  likewise  not  deny  that  the  intrinsic 
value  of  such  decisions  may  be  the  cause  of  the  rising  of  general 
or  universal  customs  within  the  family  of  nations  which  create 
rules  of  international  law  based  upon  and  abstracted  from  such 
decisions,  but  the  decisions  can  not  by  themselves  and  without  the 
aid  of  custom  or  law-making  treaties  call  those  rules  of  international 
law  into  existence. 

We  have,  secondly,  not  to  lose  sight  of  the  fact  that  munioipal 
courts  can  not  through  their  decisions  take  the  life  out  of  a  recog- 
nized rule  of  international  law.  Tlie  fact  that  municipal  courts 
declare  that  a  certain  rule  of  international  law  can  not  be  enforced 
by  them,  or  does  not  exist  at  all,  may  1x3  a  precedent  for  the  judges 
of  the  same  country,  but  the  rule  itself  remains  thereby  unshaken, 
provided  it  is  a  recognized  rule  at  all.  Thus,  after  the  South 
African  war,  English  courts  declared  that  a  rule  of  international 
law  concerning  the  succession  of  the  conqueror  into  the  debts  of  the 
conquered  state  did  not  exist  and  could  not  be  enforced  in  English 
courts.  But  these  decisions  could  not  take  the  life  out  of  the  rule 
concerned,  if  it  did  exist  at  all.  If  it  can  be  proved  that  during 
the  nineteenth  century  up  to  the  South  African  war  conquerors  felt 
in  duty  bound  to  pay  the  public  debts  of  the  conquered,  that  public 
opinion  of  the  world  at  large  approved  of  and  expected  this  attitude, 
that  all  authoritative  writers  considered  this  attitude  neoessary, 
the  question  only  is,  whether  succession  into  these  debts  is  based 
on  a  mere  usage  or  on  a  custom,  and  whether  such  custom  is  uni- 
versal or  only  general.     It  is  not  within  the  competence  of  munici- 
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pal  courts  to  decide  these  questions;  it  is  rather  a  matter  between 
the  governments  of  the  states  which  are  members  of  the  family 
of  nations,  and  could  ultimately  only  be  decided  by  a  court  of 
arbitration.  And  however  this  may  be,  the  individual  creditor  of 
the  conquered  state  has  no  direct  claim  upon  the  conqueror;  it  is 
the  home  state  of  such  creditor  which  by  the  right  of  protection 
over  his  subjects  which  is  due  to  him  can  claim  from  the  conqueror 
payment  of  the  conquered  state's  debt.  Municipal  courts,  although 
they  might  recognize  the  existence  of  the  rule  of  international  law 
concerned,  may  at  the  same  time  have  to  declare  that  they  could  not 
enforce  a  claim  of  a  private  individual  based  upon  such  rule,  on 
account  of  the  fact  that  they  are  only  competent  to  deal  with  claims 
based  upon  municipal  law. 

After  these  reservations,  I  can  define  the  standpoint  from  which 
the  science  of  international  law  can  make  use  of  municipal  case- 
law  bearing  upon  questions  of  international  law.  I  have  already 
said  that  such  case-law  is  of  the  greatest  importance,  for  it  brings 
into  view  the  practice  of  the  courts  of  the  individual  states.  If  this 
practice  is  everywhere  the  same,  it  may  be  taken  for  granted  that 
a  universally  recognized  rule  of  international  law  is  at  its  back- 
ground. If,  on  the  other  hand,  this  practice  differs,  it  may  be 
taken  for  granted  that  no  universally  recognized  rule  exists  witli 
r^rd  to  the  question  concerned.  If,  thirdly,  this  practice  diflFers 
to  such  an  extent  only  that  a  few  courts  refuse  the  recognition  of 
a  rule,  whereas  many  recognize  it,  it  may  be  taken  for  granted 
that  there  is  a  generally,  although  not  universally,  recognized  rule 
in  existence  with  regard  to  the  question  concerned.  Again,  if  this 
practice  diflFers  so  much  that  it  must  be  taken  for  granted  that  no 
generally  or  universally  recognized  nile  is  in  existence,  the  science 
of  international  law  can  examine  the  different  decisions;  can  point 
out  the  relative  value  of  the  different  groups;  can  single  one  out 
as  the  most  adequate,  reasonable,  and  just;  can  thereby  foster  the 
growth  of  future  unanimity.  It  must,  however,  be  specially  empha- 
sized that  for  the  existence  of  a  rule,  and  in  especial  for  the  recog- 
nition of  a  growing  rule,  of  international  law  it  is  ultimately  not 
the  attitude  of  municipal  courts,  but  that  of  the  states  themselves 
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and  their  governments,  which  is  decisive.     It  is  quite  possible  tluit 
a  state  refuses  to  recognize  the  existence  of  a  certain  rule  of  inter 
national  law,  although  a  court  of  the  land  has  declared  that  sudi 
rule  does  exist.     And  it  is  likewise  possible  that  a  court  of  the 
land  refuses  to  acknowledge  the  existence  of  a  certain  rule  whidi 
the  government  of  the  land  concerned  does  recognize  either  now  or 
hereafter.     International  law  is  a  law  between  states,  which  con- 
cerns states  only  and  exclusively ;  it  can  not  per  se  concern  munici- 
pal courts,  but  only  when  it  has  partly  or  totally  been  incorpo- 
rated  into  the  law  of  the  land.     The  attitude  of  municipal  courts 
can  not  therefore  directly  concern  international  law,  although  it 
is,  as  I  have  shown,  of  the  greatest  importance  for  the  science  of 
international  law. 

However  this  may  be,  two  particularly  grave  sins  of  method  are 
frequently  committed  by  writers  in  the  treatment  of  decisions  of 
municipal  courts. 

The  first  is  that  they  fall  on  their  knees  and  worship  the  decisions 
of  the  courts  of  their  own  country,  while  they  abuse  the  difPering 
decisions  of  foreign  courts.  Ix)ok,  for  instance,  at  the  position 
taken  up  by  such  an  excellent,  international  jurist  as  the  late  Mr. 
Hall  with  regard  to  the  question  of  continuous  voyage.  Whereas 
he  defends  the  English  decisions  concerning  tliis  matter,  he  abuses 
the  American  decisions  during  the  civil  war  which  extend  the  doc- 
trine of  continuous  voyage  to  what  I  call  circuitous  and  indirect 
carriage  of  contraband.  If,  on  the  other  hand,  we  take  a  look  round 
on  the  Continent  we  find  many  text-book  writers  who  abuse  both  the 
English  and  the  American  decisions  concerned !  Or,  to  give  another 
example,  take  the  English  and  American  decisions  concerning  enemy 
character.  English  and  American  writers  quote  them  as  repre- 
senting universally  recognized  rules  of  international  law,  but  the 
fact  is  that  the  French,  the  Italians,  the  Germans,  defend  opinions 
which  are  contrarv  to  nianv  of  these  decisions!  The  science  of 
international  law  must  here,  as  on  other  occasions,  aim  at  impar- 
tiality. A  writer  is,  of  course,  called  upon  to  draw  attention  to 
the  cases  bearing  upon  international  law  which  have  arisen  in  the 
courts  of  his  own  land.     But  he  must  exercise  criticism  on  these 
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decisions  as  well  as  on  foreign  decisions^  He  must  never  abuse  the 
latter.  He  ought  always  to  bring  into  view  the  different  stand- 
points. He  ought  always  to  be  aware  of  it  and  make  it  quite  clear 
to  his  readers  when  the  practice  of  the  courts  of  his  own  country 
differs  from  the  practice  of  foreign  courts. 

The  other  grave  sin  of  method  frequently  committed  by  writers 
making  use  of  case-law  is  to  bring  case  after  case,  with  all  details, 
without  defining  the  principles  which  are  the  basis  of  the  decisions 
given  in  the  cases  concerned.     If  this  wrong  method  is  applied,  the 
writers  as  well  as  their  readers  can  not  see  the  wood  for  the  trees ! 
The  right  method  is  to  abstract  the  principles  from  the  decisions, 
and  then  to  quote  the  decisions  themselves  as  examples  of  the  appli- 
cation of  the  principles.     Of  course,  this  is  very  delicate  work  and 
not  to  everybody's  taste.     It  is  much  easier  to  pile  case  upon  case 
and  to  leave  it  to  the  reader  to  draw  the  conclusions  from  these 
decisions  than  to  find  out  the  broad  principles  which  are  brought 
to  light  in  these  decisions,  and  to  select  only  a  certain  number  of 
typical  cases  as  leading  examples.     But  the  science  of  international 
law  can  not  forego  this  work,  however  difficult  and  painstaking  it 
may  be.     Let  it  be  said  with  emphasis  that  the  collecting  of  cases 
without  sifting  them  and  without  abstracting  the  rules  they  are 
supposed  to  bring  into  view  is  without  any  value  for  the  science  of 
international  law,  unless  it  is  done  only  for  the  purpose  of  collecting 
material. 

XV.       APPRECIATION    OF   ARBITRATION    CASES 

From  municipal  cases  I  must  turn  the  attention  of  the  reader  to 
arbitration  cases.  In  appreciating  the  decisions  of  arbitration  courts, 
writers  likewise  show  frequently  a  wrong  method.  They  take  it  for 
granted  that  such  decisions  have  the  force  of  precedents,  and  that 
the  principles  which  are  brought  into  view  through  such  decisions 
must  henceforth  be  recognized  as  settled  principles  of  international 
law.  Take,  for  example,  the  appreciation  of  the  verdict  in  the  Ala- 
bama Case.  American  and  some  English  writers  maintain  that 
according  to  the  verdict  of  the  Geneva  Court  of  Arbitration  the 
three  rules  of  Washington  are  settled  rules  of  international  law. 
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But  nothing  of  the  kind  is  really  the  ease.     Although  England  ac — ^^ 
America  agreed,  by  the  Treaty  of  Washington,  to  observe  these  rul^  -*** 
between  themselves,  to  bring  them  to  the  knowledge  of  other  mai 
time  powers,  and  to  invite  the  latter  to  axjoede  to  these  rules,  no  8U< 
communication  and  invitation,  and  therefore  no  accession  on  the  pai 
of  third  powers,  has  taken  place.     England  and  America  could  m 
communicate  the  three  rules  to  other  powers,  because  the  arbitra. 
tion  court   put  a  construction  upon   the   term   due  diligence 
asserted  other  opinions  which   are  contested   and  whidi  Englancfc^^ 
could  not  accept.     It  is  therefore  not  admissible  to  assert  that  the 
three  rules  of  Washington  are  settled  rules  of  international  law, 
although  it  may  safely  be  stated  that  these  three  rules  became  the 
starting  point  of  the  movement  for  the  recognition  of  the  rule  that 
neutrals  must  prevent  their  subjects  from  building  and  fitting  out 
to  the  order  of  belligerents  vessels  intended  for  warlike  purposes. 

Another  example  is  the  decision  of  Louis  Napoleon  as  arbitrator 
in  the  case  of  the  "  General  Armstrong. ''^  Judgment  was  given  in 
favor  of  Portugal,  because  the  General  Armstrong  chose  to  defend 
herself  against  the  attack  on  the  part  of  the  English  aggressors 
instead  of  demanding  protection  from  the  neutral  Portuguese  au- 
thorities. Several  text-book  writers  assert  that  in  consequence  of 
this  decision  it  is  a  settled  rule  of  international  law  that  a  neutral 
is  freed  from  responsibility  for  a  violation  of  neutrality  through  a 
belligerent  attacking  enemy  forces  on  neutral  territory',  in  case  the 
attacked  forces,  instead  of  trusting  for  protection  or  redress  to  the 
neutral,  defend  themselves  against  the  attack.  Xow  I  do  not  mean 
to  say  that  such  or  a  similar  rule  will  never  be  recognized;  yet  it 
is  certainly  not  correct  to  maintain  that  it  is  already  settled.  For 
nothing  of  the  kind  is  really  the  case.  The  only  safe  thing  to  say 
is  that  this  decision  has  been  given,  and  that  the  underlying  principle 
might  perhaps  in  course  of  time  become  a  recognized  rule  of  inter- 
national law,  although  I  personally  have  my  doubts  about  this. 

The  position  to  be  taken  up  by  the  science  of  international  law 
towards  decisions  of  courts  of  arbitration  must  at  present  be  one  of 
caution  and  reserve.  Three  group  of  cases  are  to  be  distinguished. 
First,  the  parties  may  agree  to  bind  down  the  arbitrators  to  the 
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application  of  a  rule  or  rules  upon  which  the  parties  have  agreed. 
Secondly,  the  arbitrators  may  be  directed  to  give  their  decision 
according  to  recognized  rules  of  international  law.  Lastly,  the 
arbitrators  may  be  directed  to  settle  the  dispute  anyhow,  which 
means  according  to  their  best  judgment,  arbitrio  bom  viri. 

Now,  it  is  obvious  that  decisions  belonging  to  the  first  and  the  last 
group  can  certainly  not  establish  and  settle  rules  of  international 
law,  although  their  intrinsic  value  may  be  the  starting  point  of  a 
movement  for  the  customary  growth  of  a  certain  new  rule.  As 
regards  decisions  belonging  to  the  second  group,  all  depends  on  the 
rule  applied  by  the  arbitrators.  If  the  rule  is  really  one  which  is 
generally  or  universally  recognized,  the  decision  will  furnish  an 
example  and  proof  of  its  validity.  If  the  rule  is  not  generally  or 
universally  recognized,  but  recognized  by  the  practice  of  some  states 
only  and  approved  of  by  some  authoritative  writers  only,  the  decision 
will  help  the  rule  to  become  generally  or  universally  recognized. 
If  the  rule  is  one  found  per  analogiam  or  out  of  considerations  of 
equity,  the  decision  may  be  the  starting  point  of  a  movement  for  the 
recognition  of  the  rule.  But  if  the  rule  is  based  on  error  of  judg- 
ment and  ignorance,  the  decision  is  of  no  value  whatever,  and  the 
science  of  international  law  has  to  put  its  finger  into  the  wound  and 
has  clearly  to  point  out  that  the  rule  applied  by  the  arbitrators  does 
not  exist  and  will  never  become  generally  recognized. 

Of  course,  matters  will  soon  undergo  a  change.  Tlie  permanent 
International  Prize  Court  agreed  upon  by  the  Second  Hague  Peace 
Conference,  which  is  able  to  revise  decisions  in  prize  cases  given  by 
municipal  prize  courts,  will  in  time  establish  a  real  international 
prize-case  law.  This  court  will  of  course  follow  its  own  prece- 
dents, the  different  states  will  submit  to  these  precedents,  and  the 
science  of  international  law  will  be  able  to  abstract  the  rules  and 
principles  which  are  at  the  background  of  these  precedents.  That 
this  court  will  adopt  many  decisions  given  in  the  past  by  English, 
American,  French,  and  Italian  prize  courts,  I  have  no  doubt,  for  the 
bulk  of  them  really  represents  common  sense  and  justice,  and  is  in 
conformity  with  generally  recognized  rules  of  international  law. 
But,  on  the  other  hand,  I  have  likewise  no  doubt  that  it  will  repro- 
bate some  of  these  decisions. 
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As  Hoards  the  decisions  of  the  so-called  Permaneat  C^mn  d 
Arbitration  established  by  the  First  Hague  Peace  CoajEevuiee.  wMt- 
ters  are  difPerent.  This  court  is  not  in  fact  a  permanent  txvzL.  bn 
simply  a  body  of  individuals  from  which  the  parties  select  a 
who  are  constituted  as  the  court  for  a  special  case.  As  hj  the 
concerning  these  courts  it  is  not  stipulated  that  every  <i 
court  is  bound  by  the  decisions  of  his  predecessors,  it  can  and  will 
happen  that  such  decisions  of  former  courts  as  do  noc 
themselves  by  their  intrinsic  value  and  the  force  of  the 
ing  arguments  will  not  be  followed  by  their  successors^  But  dwre 
is  no  doubt  that  the  Third  Hague  Peace  Conference  will 
a  really  permanent  court  of  arbitration,  and  the  latter  will  of 
always  follow  its  own  former  decisions  as  precedents.  What  I  bare 
said  with  regard  to  the  permanent  International  Prize  Court  appGci 
therefore  likewise  to  this  future  permanent  court  of  arlMtntiflB: 
it  will  establish  real  international  case-law,  and  the  time  will  eooie 
when  the  science  of  international  law  will  be  able  to  bring  into 
view  judge-made  international  law. 

XVI.       APPRECIATION    OF   AUTHOEITIE8 

Having  discussed  the  appreciation  due  to  municipal  case-law  and 
to  arbitration  cases,  we  now  must  approach  the  question.  What  appre- 
■ciation  is  due  to  authoritative  writers  on  international  law.  Here 
I  must  at  once  emphasize  that  it  is  quite  common  to  make  improper 
use  of  so-called  authorities  and  to  overestimate  the  value  and  im- 
portance of  the  mass  of  tho  literature  on  international  law.  Our 
English  and  American  lKx>k^^  fro  far  beyond  what  should  be  done  by 
dialling  everyone  an  "  authority  "  who  has  ever  written  a  treatise  or 
A  monograph  on  international  law.  It  is  right  and  just  and  helpful 
that  a  writer  should  enumerate  the  works  of  those  before  himself 
who  wrote  on  the  matter  conocmod.  Yet  to  head  such  a  list  of 
literature  by  the  term  "  list  of  authorities  "  is  entirely  wrong  and 
misleading,  unless  every  author  of  a  literary  production  must  needs 
be  considered  an  "  authority."  But  nothing  of  the  kind  is  actually 
the  case;  it  will  always  be  necessary  to  make  a  distinction  between 
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application  of  a  rule  or  rules  upon  which  the  parties  have  agreed. 
Secondly,  the  arbitrators  may  be  directed  to  give  their  decision 
according  to  recognized  rules  of  international  law.  Lastly,  the 
arbitrators  may  be  directed  to  settle  the  dispute  anyhow,  which 
means  according  to  their  best  judgment,  arbitrio  bom  viri. 

Now,  it  is  obvious  that  decisions  belonging  to  the  first  and  the  last 
group  can  certainly  not  establish  and  settle  rules  of  international 
law,  although  their  intrinsic  value  may  be  the  starting  point  of  a 
movement  for  the  customary  growth  of  a  certain  new  rule.  As 
regards  decisions  belonging  to  the  second  group,  all  depends  on  the 
rule  applied  by  the  arbitrators.  If  the  rule  is  really  one  which  is 
generally  or  universally  recognized,  the  decision  will  furnish  an 
example  and  proof  of  its  validity.  If  the  rule  is  not  generally  or 
universally  recognized,  but  recognized  by  the  practice  of  some  states 
only  and  approved  of  by  some  authoritative  writers  only,  the  decision 
will  help  the  rule  to  become  generally  or  universally  recognized. 
If  the  rule  is  one  found  per  arudogiam  or  out  of  considerations  of 
equity,  the  decision  may  be  the  starting  point  of  a  movement  for  the 
recognition  of  the  rule.  But  if  the  rule  is  based  on  error  of  judg- 
ment and  ignorance,  the  decision  is  of  no  value  whatever,  and  the 
science  of  international  law  has  to  put  its  finger  into  the  wound  and 
has  clearly  to  point  out  that  the  rule  applied  by  the  arbitrators  does 
not  exist  and  will  never  become  generally  recognized. 

Of  course,  matters  will  soon  undergo  a  change.  The  permanent 
International  Prize  Court  agreed  upon  by  the  Second  Hague  Peace 
Conference,  which  is  able  to  revise  decisions  in  prize  cases  given  by 
municipal  prize  courts,  will  in  time  establish  a  real  international 
prize-case  law.  This  court  will  of  course  follow  its  own  prece- 
dents, the  different  states  will  submit  to  these  precedents,  and  the 
science  of  international  law  will  be  able  to  abstract  the  rules  and 
principles  which  are  at  the  background  of  these  precedents.  That 
this  court  will  adopt  many  decisions  given  in  the  past  by  English, 
American,  French,  and  Italian  prize  courts,  I  have  no  doubt,  for  the 
bulk  of  them  really  represents  common  sense  and  justice,  and  is  in 
conformity  with  generally  recognized  rules  of  international  law. 
But,  on  the  other  hand,  I  have  likewise  no  doubt  that  it  will  repro- 
bate some  of  these  decisions. 
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these  assertions  the  actual  practice  of  the  states !  All  these  rules  are 
mere  book-rules,  fancies  of  their  authors,  but  not  recognized  rules 
of  international  law.  Now,  I  will  not  deny  that  many  rules  which 
are  now  customarily  recognized  can  be  traced  back  to  the  authority 
of  a  writer  or  writers.  Grotius  and  Bymkersbock  and  other  au- 
thorities have  first  asserted  a  number  of  rules  which  the  practice  of 
the  states  afterwards  adopted.  But  it  is  not  the  authority  of  these 
great  men,  but  the  practice  of  the  states  concerned,  which  ripened 
into  custom  and  made  these  rules  rules  of  international  law.  And 
times  have  changed  considerably.  It  is  no  longer  to  be  expected 
that  the  assertions  of  authoritative  writers  will  so  easily  as  in  former 
ages  become  the  starting  point  of  a  practice  which  ripens  into 
custom.  Times  are  more  critical  than  they  used  to  be.  A  fairly 
complete  system  of  rules  of  international  law  has  grown  up*  States 
are  now-a-days  more  inclined  than  formerly  to  settle  certain  matters 
by  law-making  treaties,  instead  of  leaving  them  to  the  mercy  of  the 
writers  and  the  slow  growth  of  usage  and  custom. 

However  this  may  be,  wherever  authoritative  writers  assert  the 
existence  of  a  customary  rule,  great  care  is  necessary  in  positively 
verifying  its  existence,  contents,  scope,  and  real  meaning.  That  it 
must  carefully  be  distinguished  from  a  mere  usage,  I  have  stated 
before  (see  above,  XIII,  p.  334).  But  even  if  a  real  custom  can  be 
diagnosed,  the  question  is  still  whether  it  is  a  universal  or  only  a 
general  custom.  Text-book  writers  mostly  overlook  that  there  are 
scores  of  rules  which  are  customarily  recognized,  although  one  or 
more  individual  states  refuse  to  recognize  them.  The  fact  is  that 
these  rules  are  based  upon  a  general  custom  only,  whereas  others  are 
based  on  a  universal  custom  and  are  therefore  recognized  by  every 
member  of  the  family  of  nations.  Take,  for  instance,  the  rule  that 
fishing  boats  belonging  to  enemy  subjects  can  not  be  attacked  and 
seized  by  a  belligerent.  That  this  rule  is  based  on  a  general  custom, 
there  is  no  doubt.  But  the  custom  is  not  imiversal.  The  fact  that 
Great  Britain  has  never  recognized  it  prevented  the  rule  from  being 
universally  recognized  l^eforo  the  Second  Hague  Peace  Conference. 
It  suffices  to  cite  this  example  to  show  what  blunders  are  constantly 
being  made  by  writers  who  do  not  see,  or  do  not  want  to  see,  the 
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application  of  a  rule  or  rules  upon  which  the  parties  have  agreed. 
Secondly,  the  arbitrators  may  be  directed  to  give  their  decision 
according  to  recognized  rules  of  international  law.  Lastly,  the 
arbitrators  may  be  directed  to  settle  the  dispute  anyhow,  which 
means  according  to  their  best  judgment,  arbitrio  bom  viri. 

Now,  it  is  obvious  that  decisions  belonging  to  the  first  and  the  last 
group  can  certainly  not  establish  and  settle  rules  of  international 
law,  although  their  intrinsic  value  may  be  the  starting  point  of  a 
movement  for  the  customary  growth  of  a  certain  new  rule.  As 
regards  decisions  belonging  to  the  second  group,  all  depends  on  the 
rule  applied  by  the  arbitrators.  If  the  rule  is  really  one  which  is 
generally  or  universally  recognized,  the  decision  will  furnish  an 
example  and  proof  of  its  validity.  If  the  rule  is  not  generally  or 
universally  recognized,  but  recognized  by  the  practice  of  some  states 
only  and  approved  of  by  some  authoritative  writers  only,  the  decision 
will  help  the  rule  to  become  generally  or  universally  recognized. 
If  the  rule  is  one  found  per  analogiam  or  out  of  considerations  of 
equity,  the  decision  may  be  the  starting  point  of  a  movement  for  the 
recognition  of  the  rule.  But  if  the  rule  is  based  on  error  of  judg- 
ment and  ignorance,  the  decision  is  of  no  value  whatever,  and  the 
science  of  international  law  has  to  put  its  finger  into  the  wound  and 
has  clearly  to  point  out  that  the  rule  applied  by  the  arbitrators  does 
not  exist  and  will  never  become  generally  recognized. 

Of  course,  matters  will  soon  undergo  a  change.  The  permanent 
International  Prize  Court  agreed  upon  by  the  Second  Hague  Peace 
Conference,  which  is  able  to  revise  decisions  in  prize  cases  given  by 
municipal  prize  courts,  will  in  time  establish  a  real  international 
prize-case  law.  This  court  will  of  course  follow  its  own  prece- 
dents, the  different  states  will  submit  to  these  precedents,  and  the 
science  of  international  law  will  be  able  to  abstract  the  rules  and 
principles  which  are  at  the  background  of  these  precedents.  That 
this  court,  will  adopt  many  decisions  given  in  the  past  by  English, 
American,  French,  and  Italian  prize  courts,  I  have  no  doubt,  for  the 
bulk  of  them  really  represents  common  sense  and  justice,  and  is  in 
conformity  with  generally  recognized  rules  of  international  law. 
But,  on  the  other  hand,  I  have  likewise  no  doubt  that  it  will  repro- 
bate some  of  these  decisions. 
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But  nothing  of  the  kind  is  really  the  ease.  Although  England  and 
America  agreed,  by  the  Treaty  of  Washington,  to  observe  these  rules 
between  themselves,  to  bring  them  to  the  knowledge  of  other  mari- 
time powers,  and  to  invite  the  latter  to  accede  to  these  rules,  no  such 
commimication  and  invitation,  and  therefore  no  accession  on  the  part 
of  third  powers,  has  taken  place.  England  and  America  could  not 
communicate  the  three  rules  to  other  powers,  because  the  arbitra- 
tion court  put  a  construction  upon  the  term  due  diligence  and 
asserted  other  opinions  w^hich  are  contested  and  which  England 
could  not  accept.  It  is  therefore  not  admissible  to  assert  that  these 
three  rules  of  Washington  are  settled  rules  of  international  law, 
although  it  may  safely  be  stated  that  these  three  rules  became  the 
starting  point  of  the  movement  for  the  recognition  of  the  rule  that 
neutrals  must  prevent  their  subjects  from  building  and  fitting  out 
to  the  order  of  belligerents  vessels  intended  for  warlike  purposes. 

Another  example  is  the  decision  of  Louis  Napoleon  as  arbitrator 
in  the  case  of  the  "  Oeneral  Armstrong,^*  Judgment  was  given  in 
favor  of  Portugal,  because  the  General  Armstrong  chose  to  defend 
herself  against  the  attack  on  the  part  of  the  English  aggressors 
instead  of  demanding  protection  from  the  neutral  Portuguese  au- 
thorities. Several  text-book  writers  assert  that  in  consequence  of 
this  decision  it  is  a  settled  rule  of  international  law  that  a  neutral 
is  freed  from  responsibility  for  a  violation  of  neutrality  through  a 
belligerent  attacking  enemy  forces  on  neutral  territory,  in  case  the 
attacked  forces,  instead  of  trusting  for  protection  or  redress  to  the 
neutral,  defend  themselves  against  the  attack.  Now  I  do  not  mean 
to  say  that  such  or  a  similar  rule  will  never  be  recognized;  yet  it 
is  certainly  not  correct  to  maintain  that  it  is  already  settled.  For 
nothing  of  the  kind  is  really  the  case.  The  only  safe  thing  to  say 
is  that  this  decision  has  been  given,  and  that  the  underlying  principle 
might  perhaps  in  course  of  time  become  a  recognized  rule  of  inter- 
national law,  although  I  personally  have  my  doubts  about  this. 

The  position  to  he  taken  up  by  the  science  of  international  law 
towards  decisions  of  courts  of  arbitration  must  at  present  be  one  of 
caution  and  reserve.  Throe  group^i  of  cases  are  to  be  distinguished. 
First,  the  parties  may  agree  to  bind  down  the  arbitrators  to  the 
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application  of  a  rule  or  rules  upon  which  the  parties  have  agreed. 
Secondly,  the  arbitrators  may  be  directed  to  give  their  decision 
according  to  recognized  rules  of  international  law.  Lastly,  the 
arbitrators  may  be  directed  to  settle  the  dispute  anyhow,  which 
means  according  to  their  best  judgment,  arbitrio  bom  viri. 

Now,  it  is  obvious  that  decisions  belonging  to  the  first  and  the  last 
group  can  certainly  not  establish  and  settle  rules  of  international 
law,  although  their  intrinsic  value  may  be  the  starting  point  of  a 
movement  for  the  customary  growth  of  a  certain  new  rule.  As 
regards  decisions  belonging  to  the  second  group,  all  depends  on  the 
rule  applied  by  the  arbitrators.  If  the  rule  is  really  one  which  is 
generally  or  universally  recognized,  the  decision  will  furnish  an 
example  and  proof  of  its  validity.  If  the  rule  is  not  generally  or 
universally  recognized,  but  recognized  by  the  practice  of  some  states 
only  and  approved  of  by  some  authoritative  writers  only,  the  decision 
will  help  the  rule  to  become  generally  or  universally  recognized. 
If  the  rule  is  one  found  per  analogiam  or  out  of  considerations  of 
equity,  the  decision  may  be  the  starting  point  of  a  movement  for  the 
recognition  of  the  rule.  But  if  the  rule  is  based  on  error  of  judg- 
ment and  ignorance,  the  decision  is  of  no  value  whatever,  and  the 
science  of  international  law  has  to  put  its  finger  into  the  wound  and 
has  clearly  to  point  out  that  the  rule  applied  by  the  arbitrators  does 
not  exist  and  will  never  become  generally  recognized. 

Of  course,  matters  will  soon  undergo  a  change.  The  permanent 
International  Prize  Court  agreed  upon  by  the  Second  Hague  Peace 
Conference,  which  is  able  to  revise  decisions  in  prize  cases  given  by 
municipal  prize  courts,  will  in  time  establish  a  real  international 
prize-case  law.  This  court  will  of  course  follow  its  own  prece- 
dents, the  different  states  will  submit  to  these  precedents,  and  the 
science  of  international  law  will  be  able  to  abstract  the  rules  and 
principles  which  are  at  the  background  of  these  precedents.  That 
this  court  will  adopt  many  decisions  given  in  the  past  by  English, 
American,  French,  and  Italian  prize  courts,  I  have  no  doubt,  for  the 
bulk  of  them  really  represents  common  sense  and  justice,  and  is  in 
conformity  with  generally  recognized  rules  of  international  law. 
But,  on  the  other  hand,  I  have  likewise  no  doubt  that  it  will  repro- 
bate some  of  these  decisions. 
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these  law-making  treaties  for  internationaJ  law  is  much  greater  than 
that  of  treaties  in  general,  for  the  former  supply  daily  more  rules 
for  the  conduct  of  the  states  in  their  international  affairs.  It  may 
be  maintained  that  the  whole  institution  of  law-making  treaties  is 
to  a  certain  extent  in  danger  unless  the  science  of  international  law 
succeeds  in  working  out  rules  of  interpretation  which  by  becoming 
universally  recognized  enable  a  universally  recognized  oonstruction 
of  the  treaties  concerned.  As  yet  nothing  of  the  kind  is  in  existence. 
The  gap  makes  itself  all  the  more  felt  as  nearly  all  law-making 
treaties,  from  the  Declaration  of  Paris  down  to  the  last  Hague  con- 
ventions, are  the  product  of  hasty  and  hurried  compromises. 
Whereas  most  of  tlie  drafts  of  municipal  statutes  undergo  a  long 
process  of  preparation  before  they  are  laid  before  parliament,  and 
are  duly  considered  and  examined  before  they  are  passed  as  stat- 
utes, most  of  the  law-making  international  treaties  which  we  at 
present  possess  were  agreed  upon  at  conferences  without  having  been 
duly  prepared  a  long  time  beforehand.  The  views  of  the  different 
states  represented  at  the  conferences  were  hurriedly  and  super- 
ficially compromised.  Terms  of  wide  and  ambiguous  meaning  were 
made  use  of.  Gaps  were  intentionally  left  open  because  they  could 
not  be  filled  in  without  endangering  the  whole  treaty  concerned. 
Reference  is  made  to  the  rules  of  customary  international  law  on 
certain  matters,  although  such  rules  are  either  controverted  or  do 
not  exist  at  all.  To  a  certain  degree  future  conferences  will  have  to 
work  on  the  same  lines,  although  the  drafts  will  perhaps  be  prepared 
with  greater  care. 

Now,  how  do  the  jurists  of  the  different  nations  approach  the  diffi- 
culties of  interpretation  created  by  this  hasty  and  hurried  passing 
of  law-making  treaties  ?  They  do  it  armed  with  the  rules  of  inter- 
pretation worked  out  by  their  municipal  jurisprudence;  possessed 
of  those  traits  of  mind  which  are  peculiar  to  their  race;  imbued  with 
their  historical  traditions  and  natural  prejudices;  applying  their 
method  of  thought  and  feeling,  which  is  different  from  that  of  other 
nations.  Compare,  for  instance,  the  mental  condition  of  an  English 
jurist  and  that  of  a  continental  one  who  is  called  upon  to  interpret 
rules  emanating  from  a  law-making  treaty.     The  continental  jurist 
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has  gone  through  a  course  of  training  which  has  accustomed  him  to 
apply  abstract  rules  of  abstract  codes;  he  always  thinks  in  the 
abstract  way,  and  his  method  of  interpretation  is  therefore  likewise 
abstract;  he  believes  in  principles  and  starts  from  them.  The 
English  jurist,  on  the  other  hand,  has  gone  through  a  training  which 
always  makes  him  think  in  the  concrete  way;  he  starts  from  cases 
and  tries  to  find  out  in  what  points  a  new  case  resembles  the  old 
ones;  he  mistrusts  principles,  and  only  believes  in  the  characteristic 
traits  of  individual  cases.  If  I  may  say  so,  the  continental  jurist 
endeavors  to  make  his  cases  fit  the  legal  rules,  whereas  the  English 
jurist  tries  to  make  the  law  fit  the  cases.  Or  take  a  German  and  a 
Frendi  jurist  called  upon  to  interpret  a  law-making  treaty.  The 
German  jurist,  applying  that  exactness  of  metliod  he  has  been 
brought  up  in,  will,  so  to  say,  count,  measure,  and  weigh  the  words 
contained  in  the  treaty  concerned ;  will  think  out  the  different  inter- 
pretations which  are  possible ;  will  select  an  interpretation  which  as 
far  as  possible  agrees  with  the  word,  the  letter,  and  the  spirit  of  the 
treaty.  The  French  jurist,  on  the  other  hand,  will  approach  his 
task  possessed  of  that  esprit  and  full  of  that  imaginative  power  with 
which  his  nation  is  gifted;  he  will  try  to  find  out  the  meaning  of 
the  rule  in  question  by  one  glance ;  and  if  he  detects  several  possible 
meanings,  he  will  select  the  one  which  appeals  more  to  his  imagina- 
tion, his  sense  of  justice,  and  his  predilection  for  the  spirited  and 
the  ingenious. 

Is  it  to  be  wondered  at  that  under  these  circumstances  and  con- 
ditions the  interpretation  of  certain  rules  of  law-making  treaties 
frequently  differs  among  the  jurists  of  different  nations  ? 

Now,  to  a  certain  extent  these  differences  are  and  will  always  be 
insurmoimtable.  Yet  they  do  not,  or  should  not,  preclude  the  science 
of  international  law  from  in  time  producing  at  least  certain  rules  of 
interpretation  which  are  able  to  find  universal  recognition.  What 
kind  of  rules  these  will  be  is  at  present  impossible  to  say,  but  there 
can  be  no  doubt  that  those  few  rules  of  interpretation  upon  which 
the  jurisprudence  of  all  civilized  nations  unanimously  agrees  will 
be  amongst  them. 

However  this  may  be,  the  science  of  international  law  must  be 
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on  its  guard  to  prevent  the  introduction  —  openly  or  sorrepti- 
tiouslj  —  of  such  legal  conceptions  for  the  purpose  of  interpietatioii 
as  are  not  common  to  the  jurisprudence  of  the  whole  worlds  but  are 
only  known  to  the  jurisprudence  of  one  or  another  country.  It 
can  not  therefore,  to  give  an  example,  be  considered  admissible, 
although  German  writers  do  it  frequently,  to  introduce  the  German 
conception  of  Hotstand,  in  so  far  as  its  meaning  goes  beyond  the 
meaning  of  the  universally  accepted  conception  of  self-preservati<» 
in  necessary  self-defense.  I  will  not  deny  that  a  legal  conception 
belonging  to  the  jurisprudence  of  an  individual  country  might  find 
its  way  into  international  jurisprudence.  I  should  be  sorry  for  the 
latter  if  it  could  not  enrich  itself  with  conceptions  and  ideas  first 
arisen  in  the  field  of  municipal  jurisprudence.  But  before  this  can 
be  done  the  conceptions  and  ideas  concerned  must  be  generally  under- 
stood, adopted,  and  recognized.  Therefore,  if  a  law-making  treaty 
should  make  use  of  such  a  conception  there  is  no  doubt  that  it  has 
at  once  and  ip8o  facto  become  naturalized.  Just  as  technical  terms 
of  a  certain  language  —  think  of  the  German  ^^ Hinterland "  and 
"  Talweg  "  —  may  be  generally  applied  in  international  treaties  and 
thereby  become  adopted  by  international  law,  so  may  municipal  l^al 
conceptions.  Thus  the  English  conception  of  "  lease "  has  been 
introduced  into  international  law  bv  international  treaties.  But  it 
can  not  be  admissible  to  make  use  of  such  conceptions  for  the  inter- 
pretation of  law-making  treaties,  before  this  adoption  has  actually 
taken  place. 

Here,  as  elsewhere,  much  is  to  be  expected  from  the  International 
Prize  Court  agreed  upon  by  the  Second  Hague  Peace  Conference 
and  from  the  really  permanent  court  of  arbitration  which  a  near 
future  will  establish.  These  courts  will  have  to  interpret  some  of 
the  law-making  treaties;  they  will  have  to  work  out  rules  of  inter- 
pretation which  will  find  general  recognition.  The  fact  that  the 
members  of  these  international  courts  will  be  recruited  from  dif- 
ferent nations  possessing  different  systems  of  law,  and  that  these 
members  will  have  to  work  together  and  will  have  to  agree  upon  the 
interpretation  of  the  law  in  question,  will  make  these  courts  better 
fit  to  solve  the  problem  than   the  science  of  international  law  is. 
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For  the  scholars  of  each  nation  work  at  this  science  possessed  of 
their  own  bent  of  mind,  and  it  is  therefore  not  so  easy  for  them  to 
agree  upon  rules  of  interpretation  as  it  is  for  those  who  do  not  work 
theoretically,  but  have  to  decide  the  cases  as  they  arise  in  practice. 

XCE.       ERRORS   OF    JUDGME37T    THROUGH    POLITICAL   AND   OTHER    BIAS 

I  have  a  last  sin  of  method  to  discuss,  which  is  frequently  com- 
mitted by  workers  in  the  field  of  the  science  of  international  law: 
Errors  of  judgment  created  by  political,  humanitarian,  or  other  bias. 
Many  a  controversy  which  is  ventilated  at  greater  or  shorter  length 
owes  its  origin  to  such  errors  of  judgment.  If  the  positive  is  the 
right  method  of  the  science  of  international  law,  we  must  endeavor 
to  get  rid  of  bias  of  all  kinds.  Let  me  enumerate  some  examples  to 
illustrate  my  proposition. 

Some  French  writers  emphatically  deny  that  subjugation  is  a 
mode  of  acquiring  territory.  Subjugation,  they  say,  is  a  mere  act 
of  force  which  creates  only  a  condition  of  fact  and  not  of  law ;  to 
turn  this  condition  of  fact  into  one  of  law,  there  is  required  the 
express  or  tacit  consent  of  the  inhabitants  of  the  subjugated  terri- 
tory. Now,  I  do  not  deny  that  this  opinion  shows  humane  feeling, 
and  that  perhaps  the  time  will  come  when  subjugation  as  a  mode  of 
acquisition  of  territory  will  disappear.  But  to  teach  that  this  opin- 
ion corresponds  to  the  law  as  it  stands  at  present  is  simply  a  gross 
error  of  judgment  created  by  an  humanitarian  bias. 

Again,  take  the  Monroe  Doctrine.  Whereas  American  writers 
assert  that  the  two  rules  emanating  therefrom  are  recognized  rules 
of  international  law,  European  writers  assert  that  these  two  rules 
contain  violations  of  international  law!  It  would,  however,  seem 
that  both  assertions  alike  embody  gross  errors  of  judgment  created 
by  political  bias.  I  would  say  to  the  American  writers  that,  as  they 
recognize  the  equality  of  all  states  before  international  law,  there  is 
no  reason  why  there  should  be  one  law  for  the  acquisition  of  terri- 
tory  and  for  intervention  on  the  American  Continent,  and  another 
law  for  the  same  acts  on  the  remaining  parts  of  the  globe.  As  far 
as  international   law   is  concerned,   European   states  may   acquire 
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territory  and  exercise  intervention  as  much  on  the  American  Con- 
tinent as  anywhere  else.  On  the  other  hand,  I  would  say  to  the 
European  writers,  that  acquisition  of  territory  and  the  exercise  of 
intervention  have,  besides  their  legal  quality,  a  political  character. 
Vital  interests  may  make  it  necessary  and  therefore  admissible  that 
other  powers  should  intervene  in  the  case  of  a  contemplated  acquisi- 
tion of  territory  or  of  a  dispute  between  two  other  states.  The  Mon- 
roe Doctrine  is  an  expression  of  the  principle  that  the  United  States 
considers  it  essential  that,  in  the  interest  of  the  balance  of  power 
and  the  welfare  of  the  American  Continent,  European  states  should 
not  acquire  any  more  territory  in  America,  and  that  she  should 
inten-ene  in  all  serious  conflicts  between  a  European  and  an  Ameri- 
can power.  .  The  Monroe  Doctrine  is  therefore  not  of  a  legal  but  of  a 
political  character;  it  is  the  guiding  star  of  American  politics,  and 
there  is  nothing  whatever  in  it  which  violates  rules  of  international 
law. 

Or,  to  give  a  third  example,  take  the  definition  of  war.  There  are 
plenty  of  writers  who  consider  and  therefore  define  war  as  the  legal 
remedy  of  self-help  to  obtain  otherwise  impossible  satisfaction  for  a 
wrong  sustained  from  another  state.  Thus,  they  make  war  a  l^al 
institution.  But  tliey  foi^t  that  many  wars  have  been  and  will  be 
fought  for  mere  political  reasons,  for  which  wars  the  same  rules  erf 
international  law  as  regards  warfare  apply  as  for  wars  fought  in 
self-help.  By  nevertheless  defining  war  as  they  do  they  simply  com- 
mit a  gross  error  of  judgment  created  by  a  political  bias.  They  want 
to  restrict  the  making  of  war  to  cases  of  wrong  for  which  a  state  could 
not  otlierwise  obtain  satisfaction,  and  they  confound  therefore  war  in 
general  with  such  cases  of  war  as  they  consider  from  their  own  stand- 
point justified.  If  we  look  at  war  as  history  presents  it  to  us,  we 
must  find  a  definition  which  fits  all  wars,  whether  just  or  unjust. 
War  is  not  an  institution  established  by  international  law  as  a  means 
of  self-help,  but  a  fact  of  life  for  the  occurrence  of  which  inter- 
national law  provides  a  body  of  rules.  And  as  a  fact  of  life,  war  is 
not  a  legal  remedy  of  self-help,  but  a  contention  between  two  states 
for  the  purpose  of  overpowering  each  other.  I  do  not  mean  to  say 
that  the  time  will  never  come  when  there  will  be  such  wars  only  as 
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are  fought  for  the  purpose  of  getting  otherwise  impossible  satisfac- 
tion for  a  wrong  sustained.  But  this  time  has  certainly  not  yet 
arisen,  and  we  must  needs  meanwhile  define  war  in  such  a  way  as 
fits  the  facts  of  life. 

I  could  enumerate  many  more  example  of  such  errors  of  judg- 
menty  but  those  cited  suffice  to  show  the  necessity  for  the  science  of 
international  law  to  avoid  them.  Yet  our  science  will  not  succeed 
in  this  point,  unless  all  authors  endeavor  to  write  in  a  truly  inter- 
national and  independent  spirit,  and  unless  they  make  an  effort  to 
keep  in  the  background  their  individual  ideas  concerning  politics, 
morality,  humanity,  and  justice.  We  must  take  the  facts  of  life  as 
they  are  and  the  rules  of  international  law  as  we  find  them  practiced 
in  everyday  life.  Nothing  prevents  us  from  applying  the  sharp 
knife  of  criticism,  from  distinguishing  between  what  is  good  and  bad 
according  to  our  individual  ideas,  and  from  proposing  improvements. 
But  we  must  not  confound  the  facts  of  life  as  they  are  with  what 
they  ought  to  be,  and  we  must  not  mix  up  the  rules  of  international 
law  which  are  really  in  force  with  those  rules  which  we  would  wish 
to  be  in  force.  There  is  no  better  and  quicker  way  to  the  realization 
of  international  ideals  than  to  present  the  facts  of  international  life 
and  the  rules  of  international  law  as  they  really  are.  For  the  knowl- 
^ge  of  the  realities  enables  the  construction  of  realizable  ideals,  in 
contradistinction  to  hopeless  dreams. 


XX.       WORKERS    TO    BE    IMBUED    WITH    IDEALISM 

This  distinction  between  the  realities  of  life  and  law  on  the  one 
hand,  and,  on  the  other,  the  ideals  of  the  individual  writer,  brings 
me  to  the  last  word  I  have  to  say :  Our  method  must  certainly  be 
the  positive  method,  but  it  can  successfully  be  applied  only  by  those 
workers  who  are  imbued  with  the  idealistic  outlook  on  life  and  mat- 
ters. He  who  believes  that  the  essential  characteristic  of  law  is  the 
policeman  who  protects  it  is  not  properly  fit  to  work  at  the  science 
of  international  law,  nor  is  he  who  has  not  a  deep-rooted  faith  in 
the  progress  of  the  nations  towards  peace  and  civilization.  Inter- 
national law  is  at  present  an  unfinished  and  uncrowned  system  and 
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building.  He  who  lias  no  faitii  in  the  possibility  of  aocomplishing 
it  is  not  wanted  among  us.  We  require  men  possessed  of  that  ideal- 
ism which  sits  down  to  historical  research  because  it  sees  the  present 
and  the  future  in  the  past,  and  the  past  in  the  present  and  the  future, 
although  it  does  not  confound  them;  which  criticises  the  existing 
law  for  the  purpose,  not  of  pulling  it  to  pieces,  but  of  preparing  its 
improvement  and  its  codification ;  which  believes  in  the  good  in- 
stincts of  the  masses  and  therefore  heli)s  to  popularize  international 
law  in  the  hope  of  tliereby  improving  international  relations  and 
working  for  the  cause  of  peace.  The  science  of  international  law 
has  a  great  future  to  look  forward  to.  Hundreds  of  hands  are 
wanted  to  enable  a  future  generation  to  start  codification.  And 
when  this  task  is  once  achieved,  hundreds  of  hands  will  again  be 
wanted  for  the  working  up  of  the  material  supplied  by  codification. 
No  one  of  the  present  generation  of  international  jurists  will  live 
when  the  codification  of  international  law  will  be  taken  in  hand. 
And  when  codification  becomes  an  actuality,  all  our  present  books 
will  lose  their  value  and  will  go  mouldy  on  the  shelves  of  the  libraries 
through  not  being  read.  But  our  work  is  nevertheless  done  for  the 
future,  for  it  must  needs  help  to  educate  that  future  generation 
whose  happy  lot  it  will  Ix*  to  take  codification  in  hand.  Upon  us 
and  our  work  it  dejx^nds  whether,  when  the  time  for  codification  is 
ripe,  there  will  lx»  a  generation  of  international  jurists  which  is  fit 
for  the  groat  work  and  which  eini  aehievo  it  for  the  benefit  of  man- 
kind. The  jingoes  and  the  chauvinists  of  all  nations  may  laugh  at 
our  work,  and  those  narrow-minded  people  who  can  not  see  beyond 
their  limited  horizon  may  belittle  our  cflForts.  Ours  is  the  faith  that 
removes  mountains,  for  our  cause  is  that  of  humanity.  The  all- 
powerful  foroe  of  the  good  which  pushes  mankind  forward  through 
the  depths  of  history  will  in  time  unite  all  nations  under  the  firm 
roof  of  a  universally  recognized  and  precisely  codified  law.  And 
the  words  of  the  old  prophets  may  after  all  in  the  end  become  true: 
"  They  shall  beat  their  swords  into  plowshares,  and  their  spears  into 
pniiiin:r-liooks ;  nation  shall  not  lift  up  sword  against  nation,  neither 
shall  they  learn  war  any  more  "  (Isaiah,  ii  :4). 

L.  Oppeniieim. 
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The  recent  article  by  Dr.  Scott  under  this  title  in  the  October, 
1907,  issue  of  this  Journal  is  a  most  able  presentation  of  the  view 
that  the  rules  which  govern  the  relations  of  states  to  one  another 
are  as  properly  to  be  termed  laws  as  are  the  legislative  declarations 
of  national  law-making  bodies.  By  quotations  from  the  reported 
opinions  of  the  highest  courts  of  the  United  States  and  of  Great 
Britain  he  shows  that  these  tribunals  have  again  and  again  declared 
that,  when  necessary  for  the  adjudication  of  causes  brought  before 
them,  they  will  take  judicial  cognizance  of  and  apply  the  generally 
received  principles  of  international  law.  This  being  so,  Dr.  Scott 
asserts  it  to  have  been  judicially  established  that  international  law 
is  law  in  the  same  sense  that  national  law  is,  and  that  it  constitutes 
an  integral  part  of  the  municipal  law  of  Great  Britain  and  of  the 
United  States. 

It  is  not  the  intention  of  the  present  writer  again  to  attempt  to 
defend  that  definition  of  the  term  "  law  "  which  limits  its  applica- 
tion to  the  commands  of  a  political  superior  to  a  political  inferior, 
of  a  sovereign  to  a  subject.  The  effort  will  be  made,  however,  to 
show  that  the  English  and  American  courts  have  not  committed 
themselves  to  the  doctrine  which  Dr.  Scott  ascribes  to  them.  It  is 
true  that  these  courts  adopt  and  apply  established  principles  of  inter- 
national law,  but  in  so  applying  and  enforcing  them  they  consider 
them  as  having  been  first  impliedly  adopted  by  the  English  or 
American  State,  as  the  case  may  be,  as  a  portion  of  its  municipal 
law.  Thus,  in  fact,  these  principles  are  recognized  and  enforced, 
not  as  international  law,  but  as  municipal  laws.  In  other  words, 
while  the  principles  which  international  laws  embody  are  the  product 
of  international  usage  and  agreement,  their  legal  force  as  rules  con- 
trolling the  administration  of  justice  between  litigants  is  derived 
from  the  sanction  of  the  state  whose  justice  the  courts  administer, 
and  by  whose  laws  the  courts  themselves  are  created. 

The  adoption  and  modes  of  ascertainment  of  international  laws 
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by  the  courts  are  thus  exactly  analogous  to  the  manner  in  which  the 
judicial  tribunals  of  the  States  of  our  Union  determine  and  enforce 
nonstatutory  common-law  principles.  Just  as  the  private  common 
law  may  be  modified  by  statute  (though  this  must  always  be  expressly 
and  not  by  implication),  so  Congress  or  Parliament  has  the  full 
power  to  bind  the  courts  by  statutes  which  modify  the  generally 
accepted  principles  of  international  conduct.  In  the  very  early  case 
of  The  Charming  Betsy  (2  Cr.  64),  decided  in  1804,  it  seems  to 
have  been  accepted  as  a  principle  not  needing  argument  that  the 
court  would  be  bound  by  an  act  of  Congress  providing  a  rule  different 
from  that  laid  down  by  international  law,  the  only  observation  made 
being  that  "  an  act  of  Congress  ought  never  to  be  construed  to  violate 
the  law  of  nations  if  any  other  possible  construction  remains."  In 
The  Nereide  (9  Cr.  388)  Marshall  again  declares:  "Till  an  act 
[of  Congress]  be  passed  the  court  is  bound  by  the  law  of  nations, 
which  is  a  part  of  the  law  of  the  land."  In  Hilton  v.  Guyot  (159 
U.  S.  113)  the  oourt  say: 

International  law  in  its  widest  and  most  comprehensive  sense  —  includ- 
ing not  only  questions  of  right  between  nations,  governed  by  what  has 
been  appropriately  called  the  law  of  nations,  but  also  questions  arising 
under  what  is  usually  called  private  international  law,  or  the  conflict  of 
laws,  and  concerning  the  rights  of  persons  within  the  territory  and 
dominion  of  one  nation,  by  reason  of  acts,  private  or  public,  done  within 
the  dominion  of  another  nation  —  is  part  of  our  law,  and  must  be  ascer- 
tained and  administered  by  the  courts  of  justice,  as  often  as  such  ques- 
tions are  presented  in  litigation  between  man  and  man,  duly  submitted 
to  their  determination.  The  most  certain  guide,  no  doubt,  for  the  deci- 
sions of  such  questions  is  a  treaty  or  a  statute  of  this  country.  But  when, 
as  is  the  case  here,  there  is  no  written  law  upon  the  subject,  the  duty 
still  rests  upon  the  judicial  tribunals  of  ascertaining  and  declaring  what 
the  law  is  whenever  it  becomes  necessary  to  do  so  in  order  to  determine 
the  rights  of  parties  to  suits  regularly  brought  before  them.  In  doing 
this,  the  courts  must  obtain  such  aid  as  they  can  from  judicial  decisions, 
from  the  works  of  jurists  and  commentators,  and  from  the  acts  ancf 
usages  of  civilized  nations.  Fremont  v.  United  States,  58  U.  S.  17  How. 
042,  557;  Sears  v.  The  Scotia,  81  U.  S.  14  Wall.  170,  188;  Respublica  v. 
De  Longchamps,  1  U.  S.  1  Dall.  Ill,  116;  Moultrie  v.  Hunt,  23  N.  Y, 
394,  396. 

In  the  case  of  The  LoHawanna,  snh  nomine  Rodd  v.  Heart t  (21 
Wall.  558),  IS  set  out  in  the  cloarrst  possible  manner  the  extent  to 
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which,  and  the  manner  in  which,  any  body  of  law  not  originally 
municipal  may,  by  adoption,  become  such.  That  case  had  reference 
to  the  adoption  by  the  United  States  of  the  general  principles  of 
maritime  law,  but,  as  is  pointed  out  in  the  argument,  the  principle 
is  the  same  with  reference  to  international  law.  Justice  Bradley, 
speaking  for  the  court,  said : 

The  ground  on  which  we  are  asked  to  overrule  the  judgment  in  the 
case  of  The  General  Smith  is  that  by  the  general  maritime  law  those  who 
furnish  necessary  materials,  repairs,  and  supplies  to  a  vessel  have  a  lien 
on  such  a  vessel  therefor,  as  well  when  furnished  in  her  home  port  as 
when  furnished  in  a  foreign  port,  and  that  the  courts  of  admiralty  are 
boimd  to  give  effect  to  that  lien. 

The  proposition  affirms  that  the  general  maritime  law  governs  this 
case,  and  is  binding  on  the  courts  of  the  United  States. 

But  it  is  hardly  necessary  to  argue  that  the  general  maritime  law  is 
only  so  far  operative  as  law  in  any  country  as  it  is  adopted  by  the  laws 
and  usages  of  that  country.  In  this  respect  it  is  like  international  law 
or  the  laws  of  war,  which  have  the  effect  of  law  in  no  country  further 
than  they  are  accepted  and  received  as  such;  or,  like  the  case  of  the 
civil  law,  which  forms  the  basis  of  most  European  laws,  but  which  has 
the  force  of  law  in  each  state  only  so  far  as  it  is  adopted  therein,  and 
with  such  modifications  as  are  deemed  expedient.  The  adoption  of  the 
common  law  by  the  several  States  of  this  Union  also  presents  an  analo- 
gous case.  It  is  the  basis  of  all  the  State  laws,  but  is  modified  as  each 
sees  fit.  Perhaps  the  maritime  law  is  more  uniformly  followed  by  com- 
mercial nations  than  the  civil  and  common  law  bv  those  who  use  them. 
But,  like  those  laws,  however  fixed,  definite,  and  beneficial  the  theoretical 
code  of  maritime  law  may  be,  it  can  have  only  so  far  the  effect  of  law 
in  any  country  as  it  is  permitted  to  have.  But  the  actual  maritime  law 
can  hardly  be  said  to  have  a  fixed  and  definite  form  as  to  all  the  subjects 
which  may  be  embraced  within  its  scope.  Whilst  it  is  true  that  the 
great  mass  of  maritime  law  is  the  same  in  all  commercial  countries,  yet 
in  each  country  peculiarities  exist  either  as  to  some  of  the  rules  or  in 
the  mode  of  enforcing  them.  Especially  is  this  the  case  on  the  outside 
botmdaries  of  the  law,  where  it  comes  in  contact  with  or  shades  off  into 
the  local  or  municipal  law  of  the  particular  country  and  affects  only  its 
own  merchants  or  people  in  their  relations  to  each  otlier;  whereas,  in 
matters  affecting  the  stranger  or  foreigner,  the  commonly  received  law 
of  the  whole  commercial  world  is  more  assiduously  observed  —  as,  in 
justice,  it  should  be.  No  one  doubts  that  every  nation  may  adopt  its 
own  maritime  code.  France  may  adopt  one;  England  another;  the 
United  States  a  third;  still,  the  convenience  of  tjie  commercial  world, 
bound  together,  as  it  is,  by  mutual  relations  of  trade  and  intercourse, 
demands  that  in  all  essential  things  wherein  those  relations  bring  them  in 
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contact^  there  should  be  a  uniform  law  founded  on  natural  reason  and 
justice.  Hence,  the  adoption  by  all  commercial  nations  (our  own  in- 
cluded) of  the  general  maritime  law  as  the  basis  and  groundwork  of 
all  their  maritime  regulations.  But  no  nation  regards  itself  as  precluded 
from  making  occasional  modifications  suited  to  its  locality  and  the  genius 
of  its  own  people  and  institutions,  especially  in  matters  that  are  of 
merely  local  and  municipal  consequence,  and  do  not  affect  other  nations. 
It  will  be  found,  therefore,  that  the  maritime  codes  of  France^  England, 
Sweden,  and  other  countries  are  not  one  and  the  same  in  every  par- 
ticular ;  but  that,  while  there  is  a  general  correspondence  between  them, 
arising  from  the  fact  that  each  adopts  the  general  principles  and  the 
great  mass  of  the  general  maritime  law  as  the  basis  of  its  system,  there 
are  varying  shades  of  difference  corresponding  to  the  respective  terri- 
tories, climate,  and  genius  of  the  people  of  each  country  respectively. 
Each  state  adopts  the  maritime  law,  not  as  a  code  having  any  independ- 
ent or  inherent  force,  proprio  vigore,  but  as  its  own  law,  with  such 
modifications  and  qualifications  as  it  sees  fit.  Thus  adopted  and  thus 
qualified  in  each  case,  it  becomes  the  maritime  law  of  the  particular 
nation  which  adopts  it.  And  without  such  voluntary  adoption  it  would 
not  be  law.  And  thus  it  happens  that,  from  the  general  practice  of 
commercial  nations  in  making  the  same  general  law  the  basis  and  gi'ound- 
work  of  their  respective  maritime  systems,  the  great  mass  of  maritime 
law  which  is  thus  received  by  these  nations  in  common  comes  to  be  the 
common  maritime  law  of  the  world. 

The  same  principle  which  guides  our  courts  in  the  adoption  and 
enforcement  of  principles  of  international  law  is  accepted  by  the 
courts  of  Great  Britain,  namely,  the  presumption  that  the  state 
whose  laws  they  apply  has  by  the  fact  of  its  existence  as  a  member 
of  the  family  of  nations  accepted  for  its  guidance  in  international 
matters  the  generally  recognized  rules  of  international  law  of  pro- 
cedure. When,  however,  as  we  have  seen,  the  state  has  by  treatv 
or  statute,  or  otherwise,  shown  that  it  does  not  accept  a  given  inter- 
national-law principle,  such  principle  does  not  receive  judicial 
recognition. 

A  leading  and  often-cited  English  case  upon  this  point  is  The 
Queen  v.  Koyn,^  decided  in  1876.  The  essential  question  involved 
in  this  case  w^as  whether  by  the  operation  of  the  general  principle 
of  international  law  w^hich  treats  the  marginal  waters  of  a  country 
as  territorial  the  municipal  court  might,  in  the  absence  of  any  express 

1  Law  Reports,  2  Exchequer  Division,  63. 
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statutory  grant  of  power,  exercise  jurisdiction  with  reference  to  an 
act  committed  upon  such  waters.  The  court  of  last  resort  in  its 
decision  denied  that  the  international  law,  however  well  established, 
could  operate,  ex  propria  vigore,  to  extend  the  jurisdiction  of  a 
municipal  court.  In  some  way,  it  was  declared,  the  assent  of  the 
state  whose  law  the  court  is  applying  must  be  shown.  International 
usage,  participated  in  by  the  state  in  question,  may  show  this  assent ; 
but  it  is  the  assent  of  the  state  and  not  the  international  usage  which 
erects  the  principle  into  a  law  recognizable  and  enforceable  by  the 
courts. 

"  To  be  binding,"  says  Cockbum,  C.  J.,  in  his  opinion,  "  the  law 
must  have  received  the  assent  of  the  nations  who  are  to  be  bound 
by  it  This  assent  may  be  express,  as  by  treaty  or  the  acknowledged 
concurrence  of  governments,  or  may  be  implied  from  established 
usage  —  an  instance  of  which  is  to  be  found  in  the  fact  that 
merchant  vessels  on  the  high  seas  are  held  to  be  subject  to  the  law 
of  the  nation  imder  whose  flag  they  sail,  while  in  the  ports  of  r. 
foreign  state  they  are  subject  to  the  local  law  as  well  as  to  that  of 
their  own  country.  In  the  absence  of  proof  of  assent,  as  derived 
from  one  or  other  of  these  sources,  no  unanimity  on  the  part  of 
theoretical  writers  would  warrant  the  judicial  application  of  the  law 
on  the  sole  authority  of  their  views  or  statements.  Nor,  in  my 
opinion,  would  the  clearest  proof  of  unanimous  assent  on  the  part 
of  other  nations  be  sufficient  to  authorize  the  tribunals  of  this  countrv 
to  apply,  without  an  act  of  Parliament,  what  would  practically 
amount  to  a  new  law.  In  so  doing  we  should  be  unjustifiably  usurp- 
ing the  province  of  the  legislature.  The  assent  of  nations  is  doubt- 
less sufficient  to  give  the  power  of  parliamentary  legislation  in  a 
matter  otherwise  within  the  sphere  of  international  law,  but  it  would 
be  powerless  to  confer  without  such  legislation  a  jurisdiction  beyond 
and  unknown  to  the  law." 

By  a  law  passed  in  1878  (41  and  42  Vict.,  chap.  73)  Parliament 
granted  the  jurisdiction  which  in  Queen  v.  Keyn  the  court  held 
itself  to  be  without.  The  statement  is  sometimes  made  that  the 
enactment  of  this  law  was  equivalent  to  a  parliamentary  declaration 
of  the  erroneousness  of  the  court's  decision.     This,  of  course,  it  wa^ 
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not.  The  preamble  of  that  act  does  indeed  declare  that  "  the  rightful 
jurisdiction  of  Her  Majesty,  her  heirs  and  successors,  extends  and 
has  always  extended  over  the  open  seas  adjacent  to  the  coasts  of  the 
United  Kingdom,"  but  this  legislative  declaration  necessarily  ex- 
tended only  to  a  denial  of  the  fact  upon  which  the  court  had  founded 
its  judgment,  and  not  to  an  assertion  of  the  erroneousness  of  the  ratio 
decidendi  employed  by  the  court.  Indeed  it  does  not  need  to  be 
said  that  it  is  not  within  the  power  of  a  legislature,  whatever  the 
extent  of  its  lawmaking  powers,  to  control  processes  of  judicial 
reasoning.  It  may  lay  down  laws  by  which  the  courts  will  in  the 
future  be  bound,  and  it  may  even  provide  principles  of  statutory 
construction  which  shall  henceforth  be  followed,  but  it  can  not  by  any 
declaration  render  erroneous  the  process  of  reasoning  which  a  court 
has  employed.  It  may,  for  the  future,  with  reference  to  specified 
matters,  render  inapplicable  that  reasoning,  but  can  not  render  it 
erroneous  as  applied  in  the  past. 

As  a  matter  of  fact  the  English  courts  have  continued  to  the 
present  day  to  assert  the  doctrine  declared  in  Queen  v.  Keyn.  In  the 
very  recent  case  of  the  West  Kand  Contract  Gold  Mining  Co.  v. 
King  (L.  K.  1905,  2  K.  B.  391)  the  Lord  Chief  Justice,  in  his 
opinion,  says : 

The  second  proposition  urged,  tliat  international  law  forms  part  of 
the  law  of  England,  requires  a  word  of  explanation  and  comment.  It 
is  quite  true  that  whatever  has  received  the  common  consent  of  civilized 
nations  must  have  received  the  assent  of  our  country,  and  that  to  which 
we  have  assented  along  witli  other  nations  in  general  may  properly  be 
called  international  law,  and  as  such  will  be  acknowledged  and  applied 
by  our  municipal  tribunals  when  legitimate  occasion  arises  for  those 
tribunals  to  decide  questions  to  which  doctrines  of  international  law  may 
be  relevant.  But  any  doctrine  so  invoked  must  be  one  really  accepted  as 
binding  between  nations,  and  the  international  law  sought  to  be  applied 
must,  like  anything  else,  be  proved  by  satisfactory  evidence,  which  must 
show  eitlier  that  the  particular  proposition  put  forward  has  been  recog- 
nized and  acted  upon  by  our  own  country,  or  that  it  is  of  such  a  nature, 
and  has  been  so  widely  and  generally  accepted,  that  it  can  hardly  be 
supposed  that  any  civilized  state  would  repudiate  it.  The  mere  opin- 
ions of  jurists,  however  eminent  or  learned,  that  it  ought  to  be  so 
recognized,  are  not  in  themselves  sufficient.  They  must  have  receive<I 
the  express  sanction  of  international  agreement,  or  gradually  have  grown 
to  be  part  of  international  law  by  their  frequent  practical  recognition 
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in  dealings  between  various  nations.  We  adopt  the  language  used  by 
Lord  Russell  of  Killoween  in  his  address  at  Saratoga  in  1896  on  the 
subject  of  International  Law  and  Arbitration :  "  What,  then,  is  inter- 
national law?  I  know  no  better  definition  of  it  than  that  it  is  the  sum 
of  the  rules  or  usages  which  civilized  states  have  agreed  shall  be  binding 
on  them  in  their  dealings  with  one  another."  In  our  judgment,  the 
second  proposition  for  which  Lord  Robert  Cecil  contended  in  his  argu- 
ment before  us  ought  to  be  treated  as  correct  only  if  the  term  "  inter- 
national law  "  is  understood  in  the  sense,  and  subject  to  the  limitations 
of  application,  which  we  have  explained.  The  authorities  which  he  cited 
in  support  of  the  proposition  are  entirely  in  accord  with  and,  indeed, 
well  illustrate  our  judgment  upon  this  branch  of  the  arguments  advanced 
on  behalf  of  the  suppliants.  For  instance,  Barbuit's  Case,  Cas.  t.  Tal. 
281;  Triquet  v.  Bath,  3  Burr.  1478;  and  Heathfield  v.  Chilton,  4  Burr. 
2016,  are  cases  in  which  the  courts  of  law  have  recognized  and  have  given 
effect  to  the  privilege  of  ambassadors  as  established  by  international  law. 
But  the  expressions  used  by  Lord  Mansfield,  when  dealing  with  the 
particular  and  recognized  rule  of  international  law  on  this  subject,  that 
the  law  of  nations  forms  part  of  the  law  of  England  ought  not  to  be  con- 
Btmed  so  as  to  include  as  part  of  the  law  of  England  opinions  of  text- 
writers  upon  a  question  as  to  which  there  is  no  evidence  that  Great 
Britain  has  ever  assented,  and  a  fortiori  if  they  are  contrary  to  the  prin- 
ciples of  her  laws  as  declared  bv  her  courts.  The  cases  of  Wolff  v. 
Oxholm,  6  M.  &  S.  92 ;  18  R.  R!  313,  and  Rex  v.  Keyn,  2  Ex.  D.  63, 
are  only  illustrations  of  the  same  rule  —  namely,  that  questions  of  inter- 
national law  may  arise,  and  may  have  to  be  considered  in  connection 
with  the  administration  of  municipal  law. 

In  Mortensen  v.  Peters,  decided  in  1906,  the  High  Court  of 
Justiciary  of  Scotland  say : 

It  is  a  trite  observation  that  there  is  no  such  thing  as  a  standard  of 
international  law,  extraneous  to  the  domestic  law  of  a  kingdom,  to  which 
appeal  may  be  made.  International  law,  so  far  as  this  court  is  concerned, 
is  the  body  of  doctrine  regarding  the  international  rights  and  duties  of 
states  which  has  been  adopted  and  made  part  of  the  law  of  Scotland. 

In  support  of  his  position  Dr.  Scott  cites  the  recent  American  case 
of  Paquette  Habana  (175  U.  S.  C77),  decided  by  the  Supreme  Court 
in  1899.  This  case  involved  the  question  whether,  in  the  absence  of 
municipal  law,  the  principle  that  fishing  smacks  belonging  to  an 
enemy  are  not  subject  to  seizure  had  become  so  well  recognized  in 
international  law  as  to  warrant  the  courts  in  declaring  illegal  a 
capture  made  by  the  United  States  naval  forces.  In  its  opinion  the- 
court  say : 
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International  law  is  part  of  our  law,  and  must  be  ascertained  and 
administered  by  the  courts  of  justice  of  appropriate  jurisdiction  as  often 
as  questions  of  right  depending  upon  it  are  duly  presented  for  their 
determination.  For  this  purpose,  where  there  is  no  treaty,  and  no  eon- 
trolling  executive  or  legislative  act  or  judicial  decision,  resort  must  be 
had  to  the  customs  and  usages  of  civilized  nations,  and,  as  evidence  of 
these,  to  the  works  of  jurists  and  commentators,  who  by  years  of  labor, 
research,  and  experience  have  made  themselves  peculiarly  well  acquainted 
with  the  subjects  of  which  they  treat.  Such  works  are  resorted  to  by 
judicial  tribunals,  not  for  the  speculations  of  their  authors  concerning 
what  the  law  ought  to  be,  but  for  trustworthy  evidence  of  what  the  law 
really  is. 

After  an  exhaustive  examination  of  precedents,  and  of  views  of 
commentators,  the  court  say : 

This  review  of  the  precedents  and  authorities  on  the  subject  appears 
to  us  abundantly  to  demonstrate  that  at  the  present  day,  by  the  general 
consent  of  the  civilized  nations  of  the  world,  and  independently  of  any 
express  treaty  or  other  public  act,  it  is  an  established  rule  of  international 
law,  founded  on  considerations  of  humanity  to  a  poor  and  industrious 
order  of  men,  and  of  the  mutual  convenience  of  belligerent  states,  that 
coast  fishing  vessels,  with  their  implements  and  supplies,  cargoes  and 
crews,  unarmed  and  honestly  pursuing  their  peaceful  calling  of  catching 
and  bringing  in  fresh  fish,  are  exempt  from  capture  as  prize  of  war. 

The  exemption,  of  course,  does  not  apply  to  coast  fishermen  or  their 
vessels  if  employed  for  a  warlike  purpose,  or  in  such  a  way  as  to  give 
aid  or  information  to  tlie  enemy;  nor  wlien  military  or  naval  operations 
create  a  necessity  to  which  all  private  interests  must  give  way. 

Nor  has  the  exemption  been  extended  to  ships  or  vessels  employed  on 
the  high  sea  in  taking  whales  or  seals  or  cod  or  other  fish  which  are  not 
brought  fresh  to  market,  but  are  salted  or  otherwise  cured  and  made  a 
regular  article  of  commerce. 

This  rule  of  international  law  is  one  which  prize  courts  administering 
the  law  of  nations  are  bound  to  take  judicial  notice  of,  and  to  give  effect 
to,  in  the  absence  of  any  treaty  or  other  public  act  of  their  own  govern- 
ment in  relation  to  the  matter. 

In  a  dissenting  opinion  by  the  Chief  Justice,  Justices  Harlan  and 
McKenna  concurring,  the  argument  is  not  so  much  a  denial  that  the 
exemption  of  fishing  smacks  from  capture  in  time  of  war  is  a  prac- 
tice generally  sanctioned  bv  modem  practice  and  by  the  opinions  of 
international  law  writers,  as  that  it  lies  within  the  discretion  of 
the  executive  power  to  determine  the  rigors  of  war,  and  that  in  the 
proclamation  and  directions  which,  in  the  exercise  of  that  discretion, 
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had  been  issued  no  such  exemption  had  been  expressly  or  impliedly 
authorized. 

In  this  case  we  undoubtedly  have  the  acceptance  as  law,  by  our 
courts,  of  an  international  usage,  and  that,  too,  one  in  whose  favor 
neither  universal  and  long-continued  acceptance  by  nations  nor  unani- 
mous advocacy  by  scientific  commentators  could  be  successfully 
urged.  But  this  was  by  no  means  a  repudiation  of  the  principle 
declared  by  the  Supreme  Court  in  The  Lottawana  Case.  The  Fed- 
eral Constitution  provides  that  Congress  shall  have  the  power  to 
define  and  punish  offenses  against  the  law  of  nations,  and  to  make 
rules  concerning  captures  on  land  and  water.  Furthermore,  it  is 
declared  that  treaties  made  under  the  authority  of  the  United  States 
shall  be  the  supreme  law  of  the  land.  The  effect  of  these  clauses 
which  recognize  the  existence  of  a  body  of  international  laws  and 
the  granting  to  Congress  of  the  power  to  punish  offenses  against 
them,  the  courts  have  repeatedly  held  is  to  adopt  these  laws  into 
our  municipal  law  en  bloc  except  where  Congress  or  the  treaty- 
making  power  has  expressly  changed  them.  Where,  then,  Congress 
has  not  acted,  the  courts  properly  hold  that  it  is  its  intention  that 
the  generally  recognized  principles  of  international  conduct  shall  be 
applied,  in  exactly  the  same  way  in  which  it  has  been  held  that  with 
reference  to  the  regulation  of  interstate  commerce  the  silence  of 
■Congress  is  deemed  equivalent  to  an  expression  of  its  will  that  that 
<H)mmerce  shall  be  free  from  control. 

There  was,  therefore,  in  this  Paquette  Hahana  Case  that  accept- 
ance by  the  State  which  the  courts  have  consistently  declared  is 
required  for  the  transmutation  of  an  international  rule  into  a  mu- 
nicipal command. 

In  conclusion  it  may  be  added,  though  the  fact  is  of  course  well 
known,  that  our  courts  determine  and  apply  principles  of  inter- 
national law  only  in  those  cases  where  it  is  necessary  to  do  so  in 
order  to  adjudicate  personal  and  property  rights.  Over  all  those 
questions  which  are  of  a  purely  political  nature  and  involve  the 
exercise  of  an  executive  or  legislative  discretion  the  judicial  power 
does  not  extend. 

W.  W.  WiLLOUGHBY. 


NEUTRALIZATION 

A  Justice  of  the  Supreme  Court  of  the  United  States,  who  has 
inherited  a  taste  for  epigrammatic  expression,  made  a  notable  state- 
ment on  a  public  occasion  not  long  ago.  The  learned  Justice  said 
that  it  was  because  the  law  is  an  arbitrary  rather  than  a  logical 
system  that  it  demanded  unquestioning  obedience.  Though  the  fact, 
or  at  least  the  mode  of  expression,  may  be  challenged,  it  is  oertain 
that  the  foundations  of  legal  principles  and  procedure  seem  far  to 
seek  sometimes,  in  absolute  justice  or  in  common  consent,  though 
upon  the  latter  they  must  ultimately  depend  and  though  the  former 
is  their  assumed  foundation.  The  Roman  law,  which  expresses  the 
statutory  grants  of  the  ruler,  and  the  common  law,  which  maintains 
the  claims  and  rights  of  the  subject,  though  their  appeal  is  to  a  final 
standard  of  righteousness,  are  not  always  discussed  from  the  point 
of  view  of  natural  rights  or  innate  principles  of  justice  and  morality. 
Indeed,  should  appeals  be  made  upon  such  considerations  the  in- 
ference would  not  improbably  be  that  tlie  authors  of  them  were  not 
supported  by  accepted  canons  or  acknowledged  rules. 

But,  in  approaching  the  matter  of  international  law,  which  may 
be  said  to  be  in  a  formative  state  so  that  the  question  has  been  pro- 
pounded seriously  whether  it  can  properly  be  called  law  at  all,  the 
discussion  mav  be  undertaken  freely  with  some  resrard  to  ethical 
considerations.  As  a  matter  of  fact,  as  international  law  has  no 
authority  to  enforce  its  edicts  and  no  appropriate  punishments  to 
inflict,  some  writers  on  the  subject  have  rested  the  claim  for  its 
inclusion  in  jurispnulence,  not  upon  the  expositions  of  the  science 
but  upon  the  definition  of  the  author  of  the  Ecclesiastical  Polity, 

Note.  —  It  is  perhaps  unnecessary  to  say  that  the  views  expressed  by  Mr. 
Winslow  in  his  interesting  article  are  personal  and  should  not  be  taken  a» 
indicating  either  the  policy  or  views  of  the  American  Joubnax.  of  Inter- 
national Law.  The  reference  to  the  Journal  and  its  readers  in  Mr.  Winslow's 
last  paragraph  has  suggested  this  statement.  —  Managing  Editor. 
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the  "  judicious  "  Hooker,  that  law  is  "  any  rule  or  canon  whereby 
actions  are  framed." 

In  dealing  with  the  specific  question  of  neutralization  it  is  cer- 
tainly proper  enough  to  introduce  moral  and  philosophical  considera- 
tions. The  subject  and  its  relation  to  neutrality  are  very  imperfectly 
apprehended.  Even  the  terminology  is  confused  in  state  papers  and 
treaties,  and  few  commentators  have  discussed  the  subject  with  clear- 
ness and  accuracy.  Neutrality,  the  state  of  being  neutral  and  taking 
no  side  whatever  with  nations  engaged  in  war,  was  hardly  touched 
upon  by  the  earlier  writers  who  could  not  define  that  which  was 
scarcely  recognized  at  all.  Grotius  has  no  other  name  for  neutrals 
than  "  Medii,"  and  Bynkershoek  calls  a  neutral  "  non-hostis/' 
Vattel,  Wheaton,  Halleck,  Woolsey,  Dana,  the  Lawrences,  Philli- 
more,  and  many  other  authorities  have  made  good  progress,  however, 
in  elucidating  the  principles  of  neutrality. 

Wheaton  recognizes  two  types  of  neutrality  —  "  perfect  neutral- 
ity," which  arises  from  the  spontaneous  attitude  of  the  neutral  state 
itself,  and  "  imperfect,  qualified,  or  conventional  neutrality,"  which 
is  the  result  of  an  agreement  between  the  powers  (constituting  the  act 
x)f  neutralization).  The  latter  has  received  but  little  expert  attention. 
One  critic  asserts,  indeed,  that  Wheaton's  classification  —  in  which 
Halleck  follows  him  —  can  not  be  maintained,  because  the  condition 
■described  in  the  second  division  might  imply  an  agreement  of  the 
neutralized  state  made  before  the  outbreak  of  war  to  do  something 
inimical  to  one  of  the  belligerents.  Of  course,  Wheaton's  "  conven- 
tionally neutralized "  state  could  never  be  supposed  to  contract 
obligations  in  time  of  peace  inconsistent  with  its  peculiar  duties  in 
time  of  war,  to  refrain  from  such  obligations  being  an  essential 
•quality  of  neutralization. 

The  name  of  neutralization  is  loosely  applied  to  the  agreement 
made  between  the  United  States  and  Great  Britain  in  1817,  to  main- 
tain a  merely  nominal  force  on  the  Great  Lakes,  and  it  seems  in- 
accurate to  apply  the  term  to  arrangements  for  the  abstention  from 
fortifying  highways  of  commerce.  The  assent  of  the  great  powers 
of  Europe  —  and  of  the  United  States  perhaps,  since  the  Geneva 
Conference  (without  protest  from  the  smaller  states)  is  essential  to 
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the  neutralization  of  territory.    It  is  this  neutralization  which 
the  only  measure  that  ofiPers  itself  with  an  absolute  and  reasona 
hope,  according  to  the  oft-quoted  saying  of  Whewell,  as  "  the  t 
road  to  a  perpetual  peace." 

Tlie  development  of  individual  liberty  within  the  state  follows  t 
settlement  of  public  order.     With  a  similar  progression  the  indivi 
ual  nation  now  seeks,  for  the  first  time,  the  opportunity  for  itse 
which  may  be  obtained  through  the  established  comity  of  nation:. 
Hitherto,  the  neutralization   of  a  state  has  been  established,  n 
primarily  for  its  own  advantage,  but  for  the  safety  and  for  the  benefi 
of  its  more  powerful  neighbors. 

Such  was  the  motive  for  Swiss  neutralization.  By  the  Treaty  o 
Paris,  May  30,  1814,  the  limits  of  France  were  re-established  vi 
tually  as  they  had  existed  in  1792.  By  a  separate  and  secret  artic 
of  this  treaty,  the  disposal  of  the  territories  renounced  by  France  in  — 
the  open  treaty  and  the  conditions  tending  to  produce  a  system  of 
real  and  durable  equilibrium  in  Europe  were  to  be  decided  upon  by 
the  allied  powers  among  themselves.  Thus,  while  the  Treaty  of 
Paris  was  made  between  France,  Great  Britain,  Russia,  Prussia, 
and  Austria,  the  pacificatory  and  restorative  measures  were  confided 
to  the  allied  four  great  powers ;  France  was  to  have  no  vote  in  the 
congress,  which  was  convened  by  these  powers  in  conformity  with 
the  secret  article  of  the  Paris  Treaty.  But  when  it  assembled  at 
Vienna  November  1,  1814,  the  adroit  audacity  of  Talleyrand  and 
the  disagreement  of  the  allies  secured  for  France  a  prominent  posi- 
tion of  influence.  Eight  powers  actually  composed  the  congress  — 
Great  Britain,  Russia,  Austria,  Prussia,  France,  Spain,  Portugal, 
and  Sweden.  Russia's  claims  upon  Poland  created  a  disagreement 
among  the  powers,  as  did  the  claims  of  Prussia  upon  a  part  of  the 
same  territory  and  upon  the  Rhine  provinces*  But  the  final  act, 
which  Spain  alone  refused  to  sign,  was  agreed  upon  June  9,  1815. 
The  relations  of  Switzerland  were  determined  by  a  declaration  of  the 
powers  forming  the  congress,  dated  March  20,  1815,  by  the  act  of 
accession  of  the  cantons  of  the  same  date,  and  by  the  final  act. 
Switzerland  bv  these  acts  and  declarations  was  to  take  the  relation 

a,' 

of  perpetual  neutrality,  and  (in  order  to  secure  this  end  the  bettor)  a 
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treaty  with  the  King  of  Sardinia  of  May  15,  1815  provided  that 
the  Provinces  of  Chablais  and  Fancigny,  south  of  Lake  Leman,  and 
all  of  Savoy  north  of  Ugines,  were  to  hold  the  same  neutral  attitude. 
Thus,  Switzerland,  Chablais  and  Faucigny  and  all  Savoy  north  of 
Ugines  were  made  neutral.  This  position  of  Switzerland,  86  con- 
stituted in  1815  for  the  sake  of  the  peace  of  Europe,  has  never  been 
changed  and  the  other  powers  have  always  respected  its  neutrality. 

Holland  and  Belgium  were  united  by  the  congress.  They  were 
disrupted  in  1830,  and  by  the  Treaty  of  London,  April  19,  1839, 
between  Holland  and  the  five  great  powers  —  Great  Britain,  Russia, 
France,  Austria,  and  Prussia  —  the  Kingdom  of  Belgium  was 
formed  apd  the  condition  of  perpetual  neutrality  imposed  upon  it 
This  condition  was  established  in  order  that  the  Kingdom  might  be 
a  barrier  between  the  rivals,  France  and  Germany.  Its  integrity 
has  been  preserved.  It  was  threatened  indeed  during  the  Franco- 
Prussian  war  in  1870,  when  Great  Britain  immediately  concluded 
two  conventions  —  one  between  herself,  Belgium,  and  Prussia,  and 
another  between  herself,  Belgium,  and  France  —  of  which  the  con- 
ditions were  that  if  France  violated  the  integrity  or  neutrality  of 
Belgium,  Great  Britian  would  join  her  forces  to  those  of  Prussia 
and,  mviails  mutandis,  that  if  Prussia  were  the  aggressor,  Great 
Britain  would  ally  herself  to  France. 

The  Dutch  United  Provinces,  with  the  larger  part  of  the  Austrian 
JfJetherlands,  were  constituted  into  a  Kingdom  of  the  Nether- 
lands, under  the  Prince  of  Orange  Nassau,  including  the  Grand 
Duchy  of  Luxemburg  and  a  part  of  the  Duchy  of  Bouillon. 
The  Grand  Duchy  of  Luxemburg  was  added  to  Holland  as  an  in- 
dependent state,  becoming  a  member  of  the  German  Confederation, 
and  its  boundaries,  established  at  Vienna,  were  changed  by  the  act 
annexed  to  the  treaty  of  April  19,  1839.  A  part  of  the  old  territory 
of  Luxemburg  was  taken  from  the  Kingdom  of  the  Netherlands  and 
annexed  to  the  Duchy  of  Limburg.  After  the  disruption  of  the 
Crerman  Confederation  in  1866,  Luxemburg  was  garrisoned  by  Prus- 
sian troops.  But  owing  to  the  remonstrances  of  France  the  matter 
was  brought  before  a  conference  of  the  powers  in  London  and  by 
treaty  of  May  11,  1867,  between  Great  Britain,  Austria,  Belgium, 
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France,  Italy,  the  Netherlands,  Prussia,  and  Russia,  the  status  quo 
^anie  of  the  Grand  Duchy  of  Luxemburg  was  restored  and  it  was 
made  an  open  city  (ville  ouverte),  while  all  the  parties  to  the  treaty 
agreed  to  respect  its  neutrality.    Luxemburg,  on  her  part,  agreed  to 
disarm  and  dismantle  the  frontier  forts  and  all  others  within  her 
i)oundarie5,  the  provision  of  neutrality  rendering  them  unnecessary. 
The  city  of  Luxemburg  was  to  cease  being  a  fortified  city,  the  Grand 
Duke  of  Luxemburg,  however,  being  permitted  to  keep  a  stated  body 
of  troops  for  the  police  protection  of  his  own  subjects.     Prussia 
agreed  to  withdraw  all  troops  which  had  previously  been  maintained 
within  the  boundaries  of  Luxemburg.    The  Grand  Duke  of  Luxem- 
burg was  to  take  all  necessary  steps,  by  virtue  of  his  position  as 
Orand  Duke,  to  carry  into  effect  the  provisions  of  the  treaty,  and  to 
^convert  the  city  of  Luxemburg  from  an  armed  to  an  open  city.    In 
1870,   during  the  Franco-Prussian  war,  Prussia  complained  that 
France  had  violated  the  neutrality  of  Luxemburg.     This  caused 
much  discussion  and  correspondence,  but  the  treaty  of  neutraliza- 
tion was  not,  however,  disavowed  by  Prussia.     Since  that  time  the 
neutrality  of  Luxemburg  has  been  respected  by  all  the  powers. 

Neutralization  is  not  demanded  to-day  for  the  protection  of 
the  great  powers  from  belligerent  operations.  The  smaller  and 
weaker  states  are  demanding  for  themselves  the  privileges  of  neu- 
tralization, with  the  consequent  relief  from  the  dangers  of  aggres- 
sion, intimidation,  or  annexation  and  from  the  heavy  burdens  of 
militarism.  In  our  time  these  privileges  and  their  guaranty  are 
coming  to  be  recognized  as  an  individual  and  personal  right  of  the 
state.  Xorsvay  has  secured  for  herself  a  partial,  and  is  urging  a 
general,  neutralization.  The  subject  is  being  agitated  in  Holland. 
Denmark  has  an  active  society  for  the  promotion  of  the  neutraliza- 
tion of  that  Kingdom,  which  has  been  so  ably  advocated  by  F.  de 
Martens  and  other  publicists,  and  a  movement  was  made  last  year 
in  Santo  Domingo  to  instruct  its  delegates  to  urge  its  neutralization 
upon  The  Hague. 

The  greater  the  number  of  neutralized  states,  the  more  remote  in 
a  geometrical  ratio,  become  the  possibilities  of  war.  The  neutralized 
state  itself  renounces  all  idea  of  international  contests.     It  exists 
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eseentiallj  for  the  moral  and  commercial  progress  of  its  inhabitants. 
Such  a  state  will  be  a  strong  advocate  of  disarmament  and  of  arbi- 
tration. In  fact,  from  a  group  of  neutralized  states  would  naturally 
proceed  the  formation  of  a  permanent  court  of  arbitration.  Of 
course,  the  people  of  such  states  must  put  behind  them  those  doc- 
trines which  it  was  supposed  that  the  world,  and  the  United  States 
in  particular,  had  well  outgrown,  that  war  and  the  preparations  for 
war  are  essential  to  manly  vigor,  and  that  when  the  sword  is  turned 
into  the  plow  share,  mankind  will  necessarily  become  a  race  of 
e£Feminate  weaklings. 

The  neutralized  state  is  excluded  from  such  sovereign  functions 
only  as  concern  war-making  and  its  attributes,  or  which  may  in  any 
way  COTnpromise  the  position  established  by  international  law  as 
essential  to  neutrality.  The  surrender  of  these  functions  has  no 
meaning  to  the  weaker  states  whose  reception  of  the  great  gift  in- 
volves only  a  technical  sacrifice  of  national  dignity. 

It  is  exceedingly  important  to  make  a  careful  discrimination  be- 
tween protectorates  and  neutralization  or  between  limited  neutral- 
ization of  provinces,  and  that  of  an  entire  country,  in  view  of  many 
vague  discussions  of  this  subject  which  have  exhibited  a  limited 
grasp  of  its  true  character.     It  is  very  common  to  quote  the  failure 
of  the  protectorate  over  Samoa  as  a  warning  againsit  the  association 
of  powers  to  neutralize  territory,  and  the  lapsing  of  a  joint  Egyptian 
Protectorate  is  likewise  sometimes  quoted  to  the  same  effect.     But 
as  no  state  can  be  neutralized  by  its  own  ipse  dixit,  neither  can  the 
condition  be  created  by  action  of  two  or  three  nations.     As  a  matter 
of  fact,  a  joint  protectorate  is  less  stable  and  therefore  farther  re- 
moved from  the  equilibrium  established  by  general  consent  than  the 
protectorate  of  a  single  nation  by  tacit  consent  of  the  other  powers. 
The  opportunity  for  jealousies  and  misunderstandings  is  so  obvious 
that  practical  experience  was  hardly  needed  to  demonstrate  it,  and, 
of  course,  the  "  protected  "  nation  is  unlikely  to  have  any  proper 
opportunity  to  develop  its  own  powers  as  an  independent  state.     It 
is  universal  consent  which  is  the  essential  element  of  true  neutraliza- 
tion. 

The  limited  or  provincial  neutralization  of  a  part  of  the  territory 
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of  a  state  is  likewise  anomalous,  and  its  non-success  furnishes  no 
argument  against  the  fulfillment  of  the  true  ideal.  The  acquisition 
of  Savoy  by  France  in  1860,  ratified  by  a  plebiscite,  broke  that 
province  away  from  the  neutralized  territories  of  Switzerland,  of 
which  it  formed  a  part  by  the  Vienna  and  Paris  treaties  of  1815, 
and  although  the  French  Government  recognized  that  some  limita- 
tions upon  the  rights  of  sovereignty  still  restrained  Savoy  by  assent- 
ing to  Switzerland's  remonstrance  against  fortifications  of  the  fron- 
tier, the  guaranty  of  neutralization  has  not  been  maintained  by  the 
treaty  powers. 

It  is  doubtful  whether  the  two  Ionian  islands,  Corfu  and  Pazo, 
which  were  neutralized  by  the  great  powers  when  the  group  was 
transferred  to  Greece  in  1864,  are  otherwise  safeguarded  than  by  the 
obligations  assniiic  J  by  the  King  of  Greece.  The  city  of  Cracow  and 
its  territory  was  made  a  neutral  state  by  the  Congress  of  Vienna 
in  1815,  under  the  joint  protection  of  Russia,  Prussia,  and  Austria, 
but  it  was  claimed  that  the  failure  of  Cracow  to  fulfill  the  obligations 
assumed  by  her,  not  to  afford  an  asylum  to  fugitives  from  justice  or 
military  deserters,  vitiated  the  conditions  of  the  agreement  and  the 
city  lost  her  liberty  in  1846. 

An  important  consideration,  of  course,  is  that  a  weak  neutralized 
state  may  be  unable  to  fulfill  the  responsibilities  which  are  ordi- 
narily attached  to  the  position,  notably  to  prevent  a  belligerent  from 
using  its  lands  or  harbors  or  from  making  them  a  basis  of  hostile 
operations.  In  the  method  suggested,  of  converting  the  weaker 
nations  into  neutralized  states,  we  must  revert  to  the  basis  of  what 
Whewell  calls  ^^  international  jus  "  rather  than  to  any  existing  code 
of  laws.  It  must  be  assumed  that  the  state,  being  divested  of  all 
means  of  forcible  resistance  as  is  implied  by  her  amicable  attitude, 
is  unable  to  resist  such  violations  of  her  territory.  It  would  not 
ordinarily  be  desirable  that  one  great  nation,  by  individual  action, 
should  intervene  to  control  both  belligerents,  as  Great  Britain  did 
in  the  case  of  Belgium  previously  mentioned,  for  the  association  of 
the  neutralizing  powers  implies  that  though  two  or  more  might  be 
engaged  in  war,  they  are  all  enlisted  to  prCvServe  the  sanctity  of  the 
contract,  irrevocable,  except  by  general  consent,  to  maintain  invio- 
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late,  as  against  any  one  or  any  group  of  them,  the  neutralized  terri- 
tory. The  establishment  of  this  attitude  implies  a  permanent  comity 
of  nations  to  maintain  the  peace,  at  least  in  neutralized  territories. 

As  in  the  limit  as  to  time  afforded  by  the  Truce  of  God,  or  like 
that  which  was  vainly  attempted  by  the  Vatican,  to  give  pause  to  the 
impending  war  between  the  United  States  and  Spain,  so  the  limit 
placed  by  territorial  lines  must  exercise  an  important  influence  uix)n 
the  forces  which  make  for  war.  If  the  whole  movement  toward  the 
establishment  of  international  law  is  based  upon  the  progress  of 
humane  and  moral  ideas,  it  is  no  mere  chimerical  aspiration  to 
regard  as  hopefully  possible  the  largest  increase  of  its  sanctions  in 
this  direction.  Every  year  in  which  the  great  powers  stand  asso- 
cited,  even  though  prompted  at  first  by  mutual  jealousies,  as  spon- 
sors for  the  peace  of  portions  of  the  world's  territory,  the  more 
firmly  established  is  the  precedent,  crystallizing  into  a  rule  of 
international  law,  that  a  state  once  neutralized  must  so  remain. 
That  the  great  powers,  whatever  temporary  disturbances  may  arise 
between  some  of  them,  would  all  stand  together,  for  the  guaranty 
established  by  them  all  in  perpetuity,  thus  becomes  more  and  more 
probable.  It  is  easy  to  see  what  an  important  influence  may  be 
exerted  upon  warlike  motive  by  this  underlying  and  common  pledge 
of  a  protected  peace,  growing  deeper  and  stronger  as  the  spheres  in 
which  it  prevails  become  larger  and  more  numerous. 

That  objections  by  neighboring  states,  and  perhaps  in  other  quar- 
ters, may  be  raised  to  the  neutralization  of  territory  is  conceded,  but 
it  is  perfectly  obvious  that  these  objections  have  proceeded  from 
selfish  and  narrow  motives  and  may  disappear  wnth  a  larger  political 
consciousness,  which  looks  to  the  reign  of  peace  and  of  law.  In 
a  movement  so  important  it  is  not  discouraging  that  the  wheels  of 
progress  seem  to  move  slowly  and  that  a  long  educational  period 
precedes  definite  action,  but  it  is  strange  that  peace  congresses  and 
conventions  have  not  devoted  themselves  more  strenuously  to  the 
promotion  of  tlie  subject.  It  was  referred,  several  years  ago,  for  con- 
sideration to  the  Berne  "  Bureau  International  Permanent  de  la 
Paix,"  but  no  report  has  been  made  upon  it.  Perhaps  it  is  more 
hopeful,  after  all,  that  the  plan  is  developing  itself  practically  among 
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the  working  forces  of  the  nations  rather  than  in  the  counsels  of  the 
professional  reformers. 

The  most  interesting  aspect  of  neutralization,   however,   is  its 
application  to  the  undeveloped  nations,  the  people  of  the  East  and 
of  tropical  countries.    National  consciousness  is  awakening  throogli 
the  general  progress  of  enlightenment,  and  especially  under  the  im- 
pulse which  has  followed  the  entrance  of  Japan  among  the  world 
powers.     In  the  Philippine  Islands  we  are  daily  fostering  it  by  an. 
extensive  educational  system.     The  movements  and  the  demands  o'f- 
commerce  and  industry  in  the  present  conditions  are  inflicting  heav^' 
and  still  heavier  burdens  upon  the  dependent  peoples  whose  interes^t^ 
are  often  ruthlessly  sacrificed  to  the  requirements  of  exploitation.    S^ 
is  difficult  to  believe  that  this  growing  national  consciousness  ari^ 
the  desires  and  ambitions  which  accompany  it  will  long  be  conte: 
with  control  by  any  sort  of  foreign  rule. 

Is  it  not  the  part  of  those  who  make  a  study  of  international  la 
to  anticipate  and  to  provide  for  that  extension  of  it  which  ma 
furnish  some  orderly  and  methodiciil  system  for  the  transition  o: 
possessions,  dependencies,  and  some  of  the  colonies  to  the  self-govern 
ing  attitude  which,  before  long,  will  bo  claimed  by  those  now  livi 
under  more  or  less  enforced  tutelage?     One  eminent  authority  a 
least,  Sir  Thomas  Barclay,  in  his  recent  valuable  monograph  "  Prob- 
lems of  International  Practice  and  Diplomacy,"  observes: 

Miglit  it  not  become  a  principle  in  the  public  law  of  Europe,  following 
more  or  less  on  tlie  lines  of  Articles  X,  XI,  and  XII  of  the  general  act 
of  Berlin  of  February  28,  1885,  that  any  nation  or  self-governing  colony 
shall  be  enabled,  on  fulfilling  certain  conditions,  to  claim  neutralization? 

Sir  Thomas  Barclay  even  provides  a  scheme  for  "  a  form  of  agree- 
ment as  to  the  proclamation  of  neutralization." 

A  famous  divine,  whose  interpretations  of  Christian  principles 
seem  to  be  based  on  the  exegesis  of  the  Scripture  text  that  their  fruit 
"  is  not  peace  but  a  sword,"  was  a  statement  of  justifiable  action 
instead  of  a  prophetic  warning,  has  thus  summed  up  the  matter. 
Pie  asserts  that  the  "  civilized  "  peoples,  who  are  alone  fitted  to  de- 
velop and  expand  the  resources  of  nature,  are  the  "  ox  "  which  is 
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entitled  to  the  manger  and  to  its  contents  and  from  them  the  heathen 
"  dog,"  if  he  is  in  the  way,  should  be  forced  to  retire.  Unfortu- 
nately, these  "  civilized  "  people  of  the  temperate  zones,  although 
able  to  plan  methods  of  administration  and  development,  are  unable 
themselves  to  perform  the  manual  labor  demanded,  which,  if  it  were 
not  climatically  impossible  for  them,  would  be  altogether  too  ex- 
pensive. Thus,  in  the  pressure  for  rapid  development,  the  native 
inhabitant  must  either  perform  the  necessary  labor  at  the  price  which 
permits  a  profit  to  his  "  benefactor,"  as  it  is  customary  to  call  his 
owner,  or  he  must  go  to  the  wall.  The  alternative  is,  of  course, 
that  the  peon  or  the  coolie  is  imported  to  perform  the  work  demanded. 

Much  has  been  said  of  the  excellent  administration  of  Siam  and 
the  Straits  Settlements.  Yet  it  is  the  fact  that  by  imported 
labor  the  natives  are  almost  completely  shut  out  from  industrial 
opportunity.  In  South  Africa  this  menace  has  aroused  re- 
monstrances which  have  moved  the  British  Government  to  efforts  to 
restrain  the  introduction  of  foreign  labor  at  the  expiration  of  engage- 
ments already  entered  into.  Jealous  as  the  great  nations  and  their 
colonies  are  of  the  entrance  into  their  territories  of  such  labor  as  the 
Chinese  and  other  alien  races  supply  (even  rigidly  excluding,  as  is 
done  by  the  United  States,  the  entrance  of  any  form  of  it  under  con- 
tract) the  weaker  peoples  have  been  subjected  to  the  competition  of 
imported  labor  almost  without  restraint.  We  should  prepare  for  the 
day  when  the  cegis  of  international  law  may  be  so  extended  as  to 
protect  the  nations,  as  their  protest  makes  itself  heard,  who  are 
suffering  in  a  manner  that  must  otherwise  lead  to  their  final 
extinction. 

It  is  true  that  some  generous  and  voluntary  guidance  might  be 
beneficial  and  might  even  be  sought  by  the  weaker  peoples  in  their 
national  evolution.  But  this  should  be  given  beyond  the  sphere  of 
international  law,  whose  function  is  to  protect  them  from  and  pre- 
vent that  kind  of  interference  which  tends  to  crush  the  national  life. 
Before  the  establishment  of  those  maxims  and  rules  which  have  de- 
veloped with  the  growing  comity  of  nations,  the  stronger  was  free 
to  conquer  the  weaker,  to  destroy  its  property  and  to  slaughter  its 
people.    While  recognizing  the  advance  toward  a  better  day,  is  there 
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such  an  advance  in  the  actual  state  of  the  relations  between  the  mi^" 

powerful  and  the  weaker,  under  the  guise  of  a  benevolent  trusts 

ship,  as  might  have  been  anticipated?      We  are  fully  aware,  to 

sure,  that  the  scientific  process  of  evolution  which  demands  the  si 

vival  of  the  fittest  might  seem  to  be  retarded  by  an  effort  to  strengthc 

and  support  the  feeble  among  the  nations.     Who  shall  decide  tl 

any  race  of  men  has  no  capacity  to  use,  no  value  in  the  schei 

of    the    universe?     While   progressive    philanthropy    and    all 

beneficent  influences  which  are  commonly  denominated  Christian  an* 

the  institutions  of  jurisprudence  themselves  do  not  hesitate  to 

in  the  case  of  the  feeble  individual,  the  scientific  theory ;  its  dictuin^ 

is  not  likely  to  hinder  the  growing  demand  for  a  similarly  benevolen  M  m        i^t 

treatment  of  the  affairs  of  feeble  nations. 

Neutralization  would  recognize  the  individual  right  of  the  natioi 
ality  to  its  own  existence  and  to  its  own  progress,  though  that  progress 
might  be   less   rapid   than   expected   by   the   civilized   world, 
certainly  much  slower  than  would  be  desired  by  the  greed  of  thi 
exploiter.     It  is  for  the  law  of  nations,  like  the  ordinary  laws  oJ 
society,  to  recognize,  to  respect,  and  to  secure  individual  liberty. 
Slavery  only  knows  no  law.     The  whole  theory  which  has  prevaile(E> 
hitherto  under  the  name  of  trusteeship  implies  the  assumption  that^ 
the   beneficent   influences   of  civilization   could   be   extended   onl; 
through  the  form  of  ownership,  without  which  no  moral,  social,  an< 
commercial  influences  would  exert  any  considerable  effect.     WitkC:^ 
such  an  object  lesson  as  Japan  before  its  eyes,  the  world  can  hardljs^- 
deny  that  the  growth  and  development  of  self-government  is  possibles 
without  ownership,  guardianship,   or  protectorate.     Had   Admiral 
Dewey  sailed  away  from  the  Philippine  Islands  as  Commodore 
sailed  away  from  Japan,  another  national  life  in  the  East,  with 
proper  security,  might  have  gro^vn  well  towards  an  acknowledgedt>' 
maturity.     Had  neutralization  been  established  then  in  the  Philip— <:T 
pines  and  its  conditions  obtained  thereby  a  wider  recognition,  Japan 
in  her  turn,  needing  restraint  rather  than  protection,  might  have- 
been  im]K'lled  to  join  in  guarding  the  nationality  of  Korea  instead 
of  taking  a  free  hand  to  destroy  it. 

Of  course  it  is  not  to  bo  expected  that  the  land  hunger  of  the  more 
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densely  populated  countries  will  soon  be  removed  by  an  out-flow  of 
emigration  to  independent  countries,  or  that  the  great  nations  will 
very  willingly  part  with  their  colonies  and  possessions.  But  may 
not  a  time  come  when  there  will  be  recognized  the  freedom  of  indi- 
viduals to  go  to  places  where  their  labor  is  needed  and  where  they 
can  be  assimilated,  subject  only  to  the  control  of  their  hosts,  the 
natural  owners  of  the  soil  ?  National  barriers  are  but  a  hindrance 
to  the  free  movements  of  persons,  as  they  are  to  the  exchange  of 
articles  of  commerce,  and  the  recognition  of  the  rights  of  humanity 
beyond  the  limits  of  nationality  will  really  tend  to  strengthen  rather 
than  to  weaken  the  nations.  The  experience  of  the  world  has  proved 
that  though  colonial  enterprise  may  have  been  profitable  to  a  few 
individuals  and  a  limited  number  of  interests,  it  has  been  prejudicial 
rather  than  advantageous  to  the  parent  country.  Friendly  alliance 
and  free  commercial  intercourse  are  of  mutual  benefit  and  the  phle- 
botomy of  emigration  has  relieved  the  nation  which  is  suffering  from 
the  plethora  of  a  congested  population,  while  it  has  assisted  and 
stimulated  the  development  of  sparsely  settled  states. 

It  is  obvious  that  the  unrest  which  manifests  itself  in  the  subject 
state,  however  diplomatically  it  may  be  met,  is  unlikely  to  be  al- 
layed. The  demands  of  Egv'pt,  of  India,  and  of  South  Africa  are 
sure  to  become  more  and  more  insistent.  In  fact,  the  ruling  state, 
even  if  not  forced  to  relinquish  its  control  through  sheer  financial 
and  physical  inability,  will  probably  be  obliged  before  long  to  con- 
form to  the  growing  sense  of  justice  among  its  own  people  and  to 
take  measures  to  set  adrift  its  ambitious  dependency. 

Lord  Kitchener  and  Lord  Cromer  may  continue  to  defend  the 
policies  which  have  been  built  up  with  so  much  civil  and  military 
energy,  unable  to  see  beyond  the  limits  of  their  own  spheres  of 
action.  The  new  school  of  thought  in  England  is  recognizing,  how- 
ever, even  though  it  may  not  yet  generally  welcome,  the  possibility 
of  freeing  its  subject  peoples.  When  the  time  comes  for  their 
graduation  into  the  ranks  of  self-governing  nations,  since  they  can 
not  have  suflScient  strength  for  defense,  obviously  the  parent  nation 
could  hardly  fail  to  see  that  they  were  given  proper  protec- 
tion.    How  could  this  be  so  adequately  effected  as  by  a  request  to 
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the  Other  powers  that  they  should  join  with  it  in  the  establishment  of 
a  permanent  neutralization  for  the  new  state  ?    Of  course  this  does 
not  imply  a  severance  from  the  world  at  large  in  those  ways  in  which 
the  interests  of  commerce,  missionary  zeal,  the  spirit  of  humanity 
and  international  brotherhood  exert  themselves,  without  regard  to 
definitions  of  sovereignty.     It  may  be  conceded  that  it  is  as  true  of 
philanthropy  and  Christianity  as  it  is  of  trade  that  they  do  not 
"  follow  the  flag."     Individual  service  would  not  be  wanting  where 
it  was  needed,  like  that  which  Gordon  gave  in  China  and  which  has 
been  rendered  to  many  another  nation  by  less  well-known  lovers  of 
their  kind,  neither  for  greed,  ambition,  nor  love  of  power.     Th^ 
brotherly  love,  such  as  Stevenson  manifested  for  his  Samoans,  would 
never  be  found  wanting  though  the  clamors  of  selfishness  were  silentr 
when  the  need  for  help  made  itself  heard. 

Are  we  to  suppose  that  all  the  beneficent  influences  that  are  now 
being  exerted  in  the  Philippines,  for  instance,  are  being  done  for 
pay  or  from  national  pride  ?  that  Bishop  Brent  and  all  his  fellow- 
workers  would  cease  their  efforts  if  the  Philippine  Islands  were 
to  be  made  a  neutralized  state  ?  From  the  evidences  given  by  the 
inliabitants  during  the  period  of  the  government  at  Malolos,  it  is 
obvious  that  eagerness  for  such  help  was  latent  there  and  that  it 
was  eagerly  welcomed  and  supported.  It  can  not  be  forgotten  that 
officers,  captured  from  onr  army  durinc;  the  war  of  defense  con- 
ducted against  the  United  States  by  the  Filipinos,  were  paroled  and 
hired  to  teach  in  the  native  schools. 

The  basis  of  the  idea  of  neutralization  as  applied  to  the  weaker 
peoples,  of  course,  rests  ujx)ii  a  confidence  in  self-development  and 
is  a  direct  outcome  of  true  democratic  principles.  It  is  to  be  believed 
that  in  spite  of  temporary  downward  curves  these  principles  are,  on 
the  whole,  making  a  continued  upward  pro^rCv^s.  It  is  undoubtedly 
true,  as  has  been  said,  that,  waiving  its  effect  upon  the  native  inhabi- 
tants of  the  soil,  material  progress  is  more  rapidly  stimulated  by  the 
sovereignty  of  the  more  developed  nations.  An  indefinite  rapidity 
of  development  is,  however,  not  altogether  desirable,  as  is  evidenced 
by  the  recurrence  of  the  financial  and  commercial  crises  which  we 
call  panics.     Fostered  by  artificial  trade  regulations  and  the  inge- 
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nuity  of  great  financiers  and  captains  of  industry,  feverish  periods 
of  speculative  activity  are  followed  by  the  cold  fit  in  which  the 
patient  shudders  in  despair;  and  a  great  recession  takes  place  from 
the  over-hasty  advance.  The  lesson  which  the  world  is  gradually 
learning  from  the  results  of  intense  and  hasty  greed,  far  over  pass- 
ing the  benefits  which  its  enterprises  are  supposed  to  bestow,  would 
be  reenforced  by  the  example  of  independent  states  pursuing  their 
course  under  methods  which  lack  the  intemperate  fervor  of  Western 
exploitation.  It  is  undoubtedly  true  that  the  people  of  tropical  coun- 
tries, unaffected  by  the  influence  and  example  of  the  energetic  resi- 
dents of  the  temperate  zone,  might  have  rested  content  with  their 
easy  opportunities  for  procuring  the  simple  necessaries  of  life.  If 
peoples  thus  conditioned  were  to  have  been  allowed  to  enter  the 
family  of  nations  by  such  a  process  as  neutralization,  they  would 
probably  have  remained  satisfied  with  the  exchange  of  such  natural 
products  as  their  lands  afforded  for  the  few  articles  required  to 
supply  their  needs,  manufactured  by  nations  of  a  higher  develop- 
ment. But,  as  the  matter  presents  itself  to-day,  contact  with  the 
world  has  planted  the  seeds  of  ambition  among  these  peoples.  Their 
needs  and  their  desires  are  increasing  with  the  growth  of  national 
consciousness  and  their  movement  towards  independence.  Such 
countries  could  never  supply  the  field  or  offer  an  opportunity  for 
large  manufacturing  enterprises  and  there  would,  therefore,  be  no 
inducement  for  them  to  erect  tariff  walls.  The  effect  upon  the 
equilibrium  of  trade  would  be  indisputably  excellent;  a  natural 
export  consisting  of  local  products,  and  an  import,  to  a  moderately 
increasing  degree,  of  the  products  of  manufacture  required  by  the 
growing  wants  of  an  advancing  civilization. 

We  have  in  the  United  States  some  continuing  faith  in  what  is 
popularly  called  the  Monroe  Doctrine,  which,  from  whatever  motive 
it  was  established,  secures  to  the  states  of  the  South  American  con- 
tinent conditions  which  may  in  a  sense  be  called  those  of  neutraliza- 
tion. But  besides  the  fact  that  the  intrusion  of  the  United  States 
into  the  Eastern  Hemisphere  has  undermined  the  foundations  of  the 
doctrine  in  the  view  of  many  authorities  on  international  law,  no 
assertion  of  such  guaranty  as  the  Monroe  Doctrine  is  supposed  to 
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furnish  should  be  given  by  any  single  state.  This  guaranty  by  a 
single  state  can  not  be  viewed  as  a  world-peace  measure.  In  fact,  it 
may  easily  be  provocative  of  war.  The  great  rival  powers,  each 
maintaining  that  it  alone  is  the  true  arbiter  of  peace  and  that  its 
sovereign  will  should  be  the  supreme  arbiter  in  cases  of  difiPerence 
and  dispute,  are  competing  to  lead  in  military  and  especially  in 
naval  strength.  The  United  States  has  not  only  to  maintain  force 
sufficient  to  defend  its  possessions  in  the  other  hemisphere,  but  to 
guard  against  aggressions  upon  its  own  home  territory  and  upon  the 
whole  South  American  continent.  So  far  as  neutralized  territory  is 
concerned,  a  certain  quantity  of  naval  force  which  some  power  or 
other  might  have  to  maintain  in  its  defense  as  a  "  possession  "  would 
be  released  or  could  be  converted  to  police  duty.  In  the  ideal  con- 
ditions of  international  law  and  practice,  a  small  union  navy  for  this 
police  duty  of  the  seas  would  be  the  substitute  for  the  futile  and 
wasteful  expenditures  of  our  menacing  naval  armaments. 

It  is  possible,  of  course,  that  a  neutralized  nation  might  fail  to 
develop  any  kind  of  orderly  government  for  a  long  time,  and  that 
there  might  be  violence  and  bloodshed  and  that  the  government 
established,  more  or  less  permanently,  might  be  an  oligarchy  or  a 
^despotism.  But  here,  again,  is  an  opportunity  for  patience  and  for 
the  historical  memory  and  for  the  contemplation  of  such  examples  as 
that  of  Mexico,  which  has  won  its  way  to  an  orderly  and  generally 
satisfactory  administration  through  chaos  and  excesses  of  every  kind. 
The  free  will  of  nations  is  as  respectable  as  the  free  will  of  individ- 
uals. We  do  not  attempt  to  restrain  the  liberty  of  the  individual 
even  though  we  think  he  might  be  governed  infinitely  better  by 
others  than  he  is  able  to  govern  himself,  unless  he  interferes  with 
others'  rights  and  liberties.  Naturalization  recognizes  the  free  in- 
dividuality of  the  state  and  that  its  affairs  should  not  be  directly 
controlled  by  foreign  nations  or  indirectly  controlled  by  them  as  is 
the  case  w-hen  the  burden  of  militarism  is  laid  upon  it  by  its  lia- 
bility to  attack.  The  present  situation  may  not  be  inaptly  compared 
to  that  which  would  exist  if  the  protection  of  the  law  exerted  by 
common  consent  were  removed  and  the  \veaker  individual,  who  could 
not  protect  himself  bv  his  fists,  wore  forced  to  go  about  armed  to  the 
teeth  to  defend  possible  assaults  upon  his  person. 
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No  discussion  in  the  United  States  of  the  subject  of  neutralization 
can  be  made  without  recalling  the  fact  that  at  the  first  participation 
of  this  country  in  the  counsels  of  the  great  powers  Mr.  John  A. 
Kasson^  in  her  behalf,  at  the  Berlin  West  African  Congress,  urged 
the  neutralization  of  the  territories  comprising  the  conventional 
basin  of  the  Congo.  The  congress,  although  deeply  impressed  by 
Mr.  Kasson's  arguments,  refused  to  enter  into  a  compact  which 
might,  in  case  of  war,  deprive  the  belligerent  of  the  means  of  attack, 
although  a  recommendation  was  adopted  that  the  parties  which  might 
be  concerned  in  a  future  act  of  war  should  establish  and  respect  the 
neutrality  of  these  territories. 

At  this  moment  many  publicists  have  suggested  the  plan  of  neu- 
tralization to  be  applied  to  the  Philippine  Islands  when  the  inde- 
pendence which  is  contemplated  for  them  on  all  sides  shall  come  to 
pass.  Whether  this  independence  is  granted  at  the  end  of  five  years 
or  ten  years  or  at  a  time  beyond  the  life  of  the  present  generation, 
it  will  be  necessary  in  some  sort  to  provide  for  the  undisturbed 
preservation  of  the  national  life.  The  idea  of  neutralization  was 
propounded  by  Mr.  James  G.  Blaine  more  than  a  quarter  of  a  cen- 
tury ago,  when  in  1881  he  made  the  statement  in  behalf  of  the 
Government  of  the  United  States :  "  It  firmly  believes  that  the 
position  of  the  Hawaiian  Islands  as  the  key  to  the  domain  of 
the  American  Pacific  demands  their  benevolent  neutrality,  to  which 
end  it  will  earnestly  cooperate  with  the  native  government ;  "  and 
it  was  only  as  an  alternative  that  the  astute  statesman  added  that 
"  if,  through  any  cause,  the  maintenance  of  such  a  position  of  be- 
nenevolent  neutrality  should  be  found  by  Hawaii  to  be  impracticable, 
this  Government  would  then  unhesitatingly  meet  the  altered  situa- 
tion by  seeking  an  avowedly  American  solution  for  the  grave  issues 
presented."  Had  the  perpetual  neutralization  of  the  Sandwich 
Islands  been  established  by  the  consent  of  all  the  great  powers,  the 
first  step  might  not  have  been  taken  in  a  direction  which  is  still 
regarded  very  much  as  it  was  regarded  when  Mr.  Fish  wrote  in  1873 : 

The  acquisition  of  territory  beyond  the  sea,  outside  the  present  con- 
fines of  the  United  States,  meets  the  opposition  of  many  discreet  men 
who  have  more  or  less  influence  in  our  councils. 


382  THE    AMEBICAN    JOURNAL    OF    INTERNATIONAL    LAW 

Mr.  Edwin  Burritt  Smith  many  years  ago,  in  the  early  days  of 
their  struggle  for  independence,  urged  the  neutralization  of  the 
Philippine  Islands.  At  a  later  date  Mr.  John  Foreman,  who  has 
made  many  valuable  contributions  to  the  discussion  of  Philippine 
affairs,  declared  that  if,  when  she  "  destroyed  the  protecting  power 
of  Spain  in  the  Philippine  Islands,  the  United  States  had  prac- 
tically said  to  the  Filipinos:  ^  You  are  henceforth  a  free  people; 
work  out  your  own  destiny.  For  no  nation  which  has  become  great 
was  ever  made ;  it  made  itself.  We  will  from  this  moment  endeavor 
to  persuade  all  the  great  powers  to  join  us  in  declaring  your  inde- 
pendence and  neutrality '  —  if  that  had  been  America's  attitude, 
then  the  world  would  have  hailed  such  unprecedented  mutual  self- 
abnegation,  and  the  powers  might  probably  have  agreed  to  America's 
proposal." 

In  an  able  argument  before  the  Committee  on  Insular  Affairs  of 
the  House  of  Representatives,  April  G,  1906,  in  support  of  a  joint 
resolution  introduced  by  tlie  Hon.  Samuel  W.  McCall  in  the  House 
January  4,  1906,  Mr.  Moorfield  Story  said: 

When  the  islands  were  taken  the  argument  was  that  it  was  necessary 
to  do  so  in  order  to  prevent  them  from  being  taken  by  some  other 
power.  That  argument  did  not  impress  all  of  us,  but  it  impressed  a 
great  many  people  of  this  country  very  much.  And  we  see  it  constantly 
brought  forward  now  as  a  reason  for  retaining  tlie  islands.  We  cannot 
afford  to  let  them  go  because  some  otlier  power  would  take  them. 

This  resolution  aims  to  remove  that  obstacle  from  our  patli,  and  the 
feeling  which  prompts  it  is  tliat  we  should  be  at  liberty  to  deal  with 
the  Philippine  Islands  as  we  think  proper.  The  question  of  their  govern- 
ment—  the  cjucption  whether  they  should  receive  their  independence 
or  not  —  is  a  question  between  us  and  the  Filipinos,  and  it  is  not  a 
question  wliich  legitimately  interests  any  foreign  power.  In  deciding 
that  question  we  should  ])e  able  to  deal  with  it  as  we  think  best.  If  we 
conclude  to  give  the  Filipinos  independence,  we  should  be  in  a  position 
to  do  so  when  we  think  j)roper,  but  not  to  have  our  judgment  coerced 
by  the  fact  that  some  foreign  nation  is  liable  to  interfere  if  we  decide  in 
a  certain  way.  This,  therefore,  is  a  resolution  which  is  intended  to  free 
the  hands  of  the  United  States  and  leaves  in  its  entire  control  the 
situation. 

That  it  is  feasible  to  obtain  such  an  agreement  is,  I  think,  hardly 
doubtful.  In  the  first  place,  if  we  a?k  the  powers  of  the  world  to  make 
this  agreement  with  us,  we  are  not  asking  them  to  give  us  anything. 
The  Philippine  Islands  in  their  eyes  now  belong  to  us.      They  are  not 
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subjects  for  foreign  aggression.  To  interfere  with  them  means  war 
with  us,  and  that  is  what  no  foreign  power  is  at  present  seeking.  There- 
fore, when  we  ask  them  to  agree,  that  we  decide  that  it  is  proper  to  give 
the  Filipinos  their  independence,  they  will  keep  their  hands  off.  We  are 
asking  them  to  give  nothing. 

The  request,  if  made  now,  is  made  at  a  peculiarly  favorable  time. 
There  never  was  in  the  history  of  the  world  a  time  when  the  friendship 
of  the  United  States  was  so  much  desired  by  everybody  as  it  is  at  this 
moment.  There  are  many  of  us  who  come  down  from  a  former  genera- 
tion who  remember  the  time  during  the  civil  war  when  the  relations 
between  tliis  country  and  England,  this  country  and  France,  this 
country  and  Germany,  were  strained;  when  we  felt  that  we  were  con- 
stantly living  under  the  shadow  of  their  interference  in  our  affairs; 
when  the  greatest  service  that  could  be  rendered  was  to  persuade  them 
to  keep  their  hands  off;  and  the  feeling  in  this  country  against  those 
nations  was  extremely  bitter.  But  to-day  Japan  certainly  wishes  to 
cooperate  with  us,  and  she  recognizes  the  friendship  that  we  have  shown 
her  in  the  recent  war  with  Russia.  Eussia  would  be  anxious  to  be  our 
friend  if  possible,  and  a  reformed  Russia  will  find  us  warmly  her  friend. 
Germany  has  shown  her  desire  to  be  friendly  with  us  by  her  recent 
action  about  the  tariff.  France  and  England  are  certainly  each  anxious 
to  preserve  their  present  relations  with  us ;  and  if  this  country  were  to 
ask  them  pimply  to  make  this  agreement,  I  am  perfectly  certain  that 
there  would  be  no  objection.  If  we  said  that  we  wanted  this  thing  we 
should  get  it. 

Moreover,  what  we  are  dealing  with,  that  which  we  are  afraid  of,  is 
not  so  much  the  anxiety  on  the  part  of  any  foreign  nation  to  take  the 
Philippine  Islands  because  it  wants  the  islands,  as  it  is  the  fear  that 
one  nation  may  take  them  in  order  to  prevent  another  nation  from 
taking  them.  England  once  owned  and  controlled  these  islands,  but 
she  let  them  go  voluntarily.  Spain  owned  and  controlled  them,  and,  I 
fancy,  was  very  glad  to  get  rid  of  them.  Certainly  the  figures  show 
that  her  prosperity  since  we  have  had  her  colonies  is  much  greater  than 
when  she  had  them.  Our  owti  experience  with  them  has  not  been  such 
as  to  make  other  nations  regard  them  as  a  peculiarly  tempting  morsel. 
Probably  if  England  should  be  assured  that  Germany  would  not  get 
them,  and  Germany  that  France  would  not  get  them,  and  France  that 
no  other  foreign  power  would  get  them,  they  would  be  glad  to  agree 
that  those  islands  should  become  independent.  They  would  be  pro- 
tected by  an  international  agreement  against  their  being  absorbed  by 
any  rival. 

If  the  neutralization  of  weaker  peoples  be,  as  has  been  maintained, 
a  great  advance  upon  righteous  lines  toward  the  development  of 
humanity  and  a  very  hopeful  and  practical  step  toward  the  realiza- 
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tion  of  the  ideal  of  world  peace,  the  opportunity  afforded  to 
United  States  by  its  anomalous  relation  to  the  Philippine  Isla 
is  a  great  and  unique  one.  Another  resolution  looking  to  this  s^ 
was  introduced  during  the  last  session  of  Congress  in  the  Hous^ 
Representatives  by  the  Hon.  George  F.  Burgess,  of  Texas,  and 
the  Senate  (by  request)  by  the  Hon.  Winthrop  Murray  Crane, 
ilassachusetts.  Mr.  McCall  reintroduced  his  resolution  on  the 
day  of  the  present  session  and  the  Hon.  John  Sharp  Williams, 
leader  of  the  minority,  has  proposed  a  resolution  urging  n 
tralization  as  a  protection  for  the  independence  of  the  Philippine 
which  it  contemplates.  Senator  Stone  also  incorporated  the  plan 
neutralization  in  a  resolution  presented  February  5,  1908,  request! 
the  President  to  deliver  the  control  of  the  islands  to  the  authoriti 
representing  the  people  thereof  on  December  10,  1913.  In  view 
the  commercial  results  of  its  connection  with  the  archipelago  an  ^ 
the  present  burden  imposed  upon  the  national  treasury  for  the  govenC 
ment  and  support  thereof  and  the  enormous  expense  of  its  prope  -■ 
military  and  naval  defense,  the  gift  of  independence  protected  b^ 
neutralization  could  hardly  be  considered  a  "  self-denying  ordinance  ^ 
on  the  part  of  the  United  States. 

It  may  not  be  inappropriate  to  make  citations  from  an  address 
delivered  by  the  Hon.  Albert  E.  Pillsbury,  formerly  attorney-gen- 
eral of  Massachusetts,  at  a  meeting  held  in  Faneuil  Hall,  Boston, 
last   Xovember,    to   discuss    the   subject   of   neutralization    of    the 
Philippine  Islands: 

The  proposed  neutralization  means  that  the  United  States  shall  invite 
the  principal  powers  to  join  witli  it  in  a  treaty  agreement,  setting  the 
islands  apart  from  conquest  and  binding  the  inhabitants  to  abstain  from 
offensive  warfare,  >vith  a  recognition,  and,  if  the  usual  practice  is  fol- 
lowed, a  guaranty  by  the  contracting  powers,  of  their  independence 
whenever  conceded  by  the  United  States.  In  short,  neutralization  means 
that  the  islands  shall  not  molest  nor  be  molested  by  any  other  power, 
and  that  the  nations  will  recognize  and  protect  their  independence  when- 
ever they  are  made  independent.  *  *  *  Neutralization  of  the 
islands  probably  can  be  effected  without  committing  the  United  States 
to  their  final  independence,  at  all  events  at  any  fixed  date,  and  as  this 
avoids  one  of  the  first  objections  which  will  be  raised  against  the  project, 
the  fact  ought  to  be  noticed.  In  this  view,  neutralization  invites  the 
approval   alike  of  those   who   supported  and  those  who   opposed    our 
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acqirisition  of  the  Philippines.  It  affords  a  common  ground  on  which^ 
ixn  j>eTiali8ts,  if  there  are  any,  and  anti-imperialists  can  meet,  as  it  carries 
acivfitntages  to  the  United  States  in  dealing  with  the  Philippines,  apart 
/rorrm  the  question  of  independence,  which  are  so  plain  to  the  commonest 
rrstanding  that  all  alike  must  recognize  and  admit  them, 
lie  great  merit  of  neutralization,  appealing  alike  to  people  of  all 
KTs  upon  the  Philippine  policy,  is  that  it  clears  the  path  of  the  most 
idable  difficulties  in  the  way  of  working  out,  to  whatever  result, 
tlic^  problem  that  confronts  us  there.  Some  advantages  at  once  to  be 
led  by  it  are  apparent  at  a  glance. 
-fc  permanently  removes  the  islands  from  the  theater  of  war;  a 
g-nfiBcient  end  in  itself,  if  there  were  no  other. 

Xt  thus  relieves  the  United  States  from  the  necessity  of  maintaining 
■eat  naval  and  military  establishment  in  order  to  be  prepared  at  all 
es  for  their  defense. 

t  avoids  the  first  and  chief  objection  always  urged  against  inde- 

dence  —  that  if  given  their  freedom,  the  islands  will  at  once  fall  a 

fj  to  some  foreign  power  or  powers.     *     *     *     These  islands,  from 

ir  situation,  are  peculiarly  subject  to  naval  power.      The  greatest 

TXSL^^n  cftii  fit  any  time  take  and  possess  them.     They  may  be  wanted  by 

-tli^^'t  rising  power  near  to  whose  doors  they  lie,  and  how  long  do  you 

^Ixixik  we  could  defend  them  against  Japan?     I  do  not  suppose  the 

XJiiited  States  will  ever  abandon  them  under  fire  or  under  threats,  unless 

coTZipelled  to,  but  a  war  for  tlieir  defense,  if  we  can  believe  the  American 

people  capable  of  such  a  folly,  would  be  a  national  calamity  and  it 

'DLXght  turn  out  a  national  disaster.     The  time  to  avoid  it  is  before  we 

become  involved  in  it,  and  it  can  be  avoided  by  neutralization.     *     *     * 

It    will  be  objected  that  neutralization  will  deprive  us  of  any  naval 

^o,se    or  military  station  in  tlie  Philippines.      This  does  not  necessarily 

iollo^^r,  but  if  it  should,  neutralization  will  avoid  the  necessity  of  defend- 

^€r     "the  islands  themselves,  and  for  any  other  legitimate  purpose  we 

P^^fc^^bly  need  a  naval  base  in  the  Philippines  no  more  than  we  need 

^^^   ^^i  the  north  pole. 

.    A^xiiother  objection  will  be  that  neutralization  will  necessarily  open  the 

K^"*^^^  to  the  trade  of  all  the  nations  on  equal  terms,  involving  the 

f*^**^^  ^onment  of  any  special  advantages  for  our  own.      The  mercenary 

7^^^^^    of  profit,  though  unquestionably  it  has  had  much  to  do  with  our 

. .  **-^^^g  and  keeping  of  the  Philippines,  has  proved  to  be  and  will  con- 

^-^^2  to  be  a  delusion.      Put  the  profits  of  our  trade  in  nine  years,  or 

-r^         "prespcctive  profits,  against  the  liundreds  of  millions  which  we  have 

.^T^T^dy  paid  for  the  luxury  of  Philippine  dominion  and  the  hundreds  of 

/ -3/^0118  vet  to  be  paid  if  we  stay  there,  and  there  will  remain  no  more 

^^^>ni8  objection. 

-  ]^-  may  be  that  neutralization  will  involve  compensation  or  some  form 
^r^  ^^^demnity  to  capitalized  interests  which  may  have  been  developed 
tD^^'^^-^  on  the  faith  of  our  own  control.     I  do  not  know  whether  this  is 
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80^  but  if  it  is  80  it  is  only  a  question  of  expense,  a  bagatelle  in  com- 
parison with  the  unavoidable  cost  of  maintaining  our  possession. 

Against  all  these  objections,  and,  as  I  believe,  against  any  which  can 
be  urged  to  neutralization,  the  exemption  of  the  islands  from  war, 
relieving  the  United  States  of  the  perpetual  burden  of  an  armament  for 
their  defense  is,  by  itself,  far  more  than  a  compensating  advantage. 

In  discussing  the  connection  of  the  United  States  with  the  Philip- 
pine Islands,  Lord  Curzon,  in  a  recent  address,  made  an  interesting 
reference  to  the  state  of  American  opinion.  He  said  that  if  a  popular 
vote  could  be  taken  in  this  country  upon  that  connection  "  a  large 
and  possibly  an  overwhelming  majority  would  be  against  it,"  But 
while  the  British  statesman  recognizes  the  growing  imperialistic 
burden,  he  dreads  to  lay  it  down  and  can  not  bring  himself  to  con- 
template the  possibility  of  the  desertion  of  the  United  States  from 
the  policy  of  expansion.  So  Lord  Curzon  goes  on  to  predict  that, 
however  the  American  people  might  deplore  it,  "  no  President  and 
no  Congress  will  take  steps  to  relieve  the  situation."  Lord  Curzon 
has  not  been  well  informed  as  to  the  authoritative  declarations  of 
purpose  made  in  the  United  States  concerning  the  archipelago. 

This  is  not  the  place  to  advocate  any  purely  political  measure. 
The  rehearsal  of  the  conditions  in  the  Philippine  Islands  and  some 
comment  thereupon  is  not  inappropriate,  however,  to  the  discussion 
of  neutralization.  A  great  nation,  having  obtained  sovereignty  over 
an  alien  race,  has  distinctly  declared  through  its  executive  officials 
its  purpose  to  prepare  that  race  for  self-government  and  entire  inde- 
pendence. \Vlien  that  preparation  is  accomplished,  neutralization 
of  the  territory  of  the  people  to  be  enfranchised,  as  a  gift  from  the 
abdicating  sovereign,  would  seem  to  be  only  a  proper  complement 
to  the  grant  of  self-government  and  independence,  and  would  be 
necessary  indeed  to  make  it  eflfectivc.  Whatever  notion  may  be 
entertained  concerning  the  proper  course  to  be  pursued  in  regard  to 
the  territory,  the  members  of  the  society  represented  by  this  Journal, 
as  such,  would  be  profoundly  interested  in  a  disposition  of  the 
Philippine  Islands,  involving  a  novel  and  impressive  appeal  to  the 
principles  of  international  law. 

Erving  Winslow. 
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EDITORIAL  COMMENT 

the  AMERICAN  THEORY  OF  INTERNATIONAL  ARBITRATION 

The  United  States  has  been  and  is  a  partisan  —  we  might  almost  say 
a  violent  partisan  —  of  international  arbitration.  In  times  past  it  has 
submitted  individual  cases  to  arbitration  and  has  expressed  a  willing- 
ness, indeed  a  profound  desire,  to  bind  itself  to  submit  all  cases  sus- 
ceptible of  judicial  treatment,  and  of  a  nature  to  be  submitted,  to 
international  arbitration.  Various  general  treaties  of  arbitration  were 
negotiated  in  1904  and  were  ratified  by  the  Senate  of  the  United  States, 
with  an  amendment,  however,  which  required  for  the  establishment  of 
the  compromis  the  conclusion  of  a  treaty.  This  would  necessitate,  there- 
fore, the  negotiation  of  an  individual  treaty  in  order  to  submit  a  question 
to  arbitration  which  the  contracting  parties  had  already  bound  them- 
selves to  submit.  There  would  be  thus  involved  the  delay  incident  to  the 
conclusion  of  the  treaty,  and  the  exchange  of  ratifications  would  neces- 
sarily prolong  the  delay.  Under  these  circumstances  it  was  v  deemed 
inadvisable  to  submit  the  treaties  as  amended  to  the  various  powers  for 
their  ratification.     It  is  doubtful  whether  the  powers  would  have  been 
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willing  to  ratify  the  amended  treaty  which  carried  with  it  the  obligation 
to  conclude  a  treaty  to  carry  it  into  effect  when  the  very  purpose  of  the 
original  treaty  was  to  bind  the  respective  countries  to  submit  questions 
to  arbitration  without  further  recourse  to  the  treaty-making  power. 
The  theory  of  the  European  governments  is  that  the  general  treaty 
obligates  the  contracting  parties  to  submit  the  questions  specified  in  the 
treaty  to  arbitration  and  that  the  formulation  of  the  compromis,  however 
important  it  may  be,  is  a  question  of  procedure.  The  duty  created  by 
the  general  treaty  thus  obligates  the  power  to  submit  the  individual 
question  to  arbitration  and  the  duty  created  by  this  treaty  becomes  a 
mere  question  of  procedure  which  the  contracting  parties  may  arrange 
diplomatically  without  further  resort  to  the  treaty-making  power,  for 
the  general  treaty  clothes  the  national  organ  with  the  necessary  powers 
to  give  effect  to  the  international  agreement  embodied  in  the  general 
treaty.  In  the  United  States,  however,  the  President  and  the  Senate 
constitute  the  treaty-making  power  and  the  cooperation  of  both  these 
is  necessary  to  bind  the  United  States  internationally.  The  difll- 
culty  with  the  United  States  is,  therefore,  a  constitutional  difficulty, 
and  a  treaty  to  be  operative  and  binding  upon  the  United  States  must 
permit  the  United  States  to  formulate  the  agreement  according  to  our 
laws.  Tlie  difficulty,  therefore,  as  far  as  we  are  concerned,  is  internal, 
and  it  would  seem  that  foreign  powers  have  no  more  right  to  object  to 
the  particular  manner  in  which  the  compromis  is  established,  provided 
only  it  be  established,  than  the  United  States  would  have  to  object  to 
the  formulation  of  the  compromis  in  a  particular  manner  by  a  foreign 
power.  The  duty  to  formulate  the  compromis  is,  by  virtue  of  the  treaty, 
international;  the  means  by  which  it  is  established  are  internal,  and 
international  law  stops  at  tlie  frontier.  It  would  follow  from  this  state- 
ment that  if  the  establishment  of  the  compromis  involved  the  treaty- 
making  power  of  the  United  States  we  should  not,  in  order  to  solve  our 
internal  difficulties,  require  a  foreign  power  to  resort  to  the  treaty- 
making  power  if  that  foreign  power  is  competent  to  conclude  the  com- 
promis by  simple  administrative  action.  The  Senate  amendment  of 
1904  providing  that  the  compromis  be  a  special  treaty  seems,  therefore, 
objectionable ;  for  it  compels  a  foreign  power  to  negotiate  a  treaty  when 
by  the  internal  organization  of  the  foreign  power  in  question  a  formal 
treaty  is  unnecessary.  Tlierefore,  Secretary  Root  is  to  be  congratulated 
for  devising  a  simple  o\T>ediont  bv  wliicb  tlie  constitutional  difficulties 
of  the  United  States  will  be  satisficMl  witliout  requiring  a  foreign  power 
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to  negotiate  the  special  treaty  for  the  submission  of  the  individual  case 
to  arbitration. 

An  objection  frequently  made  to  the  cooperation  of  the  Senate  in  the 
establishment  of  the  compromis  necessary  for  the  submission  of  the  case 
is  that  a  foreign  power  is  bound  by  its  general  treaty  to  negotiate  the 
compromis,  whereas  the  United  States  is  not  bound;  for  the  agreement 
upon  the  terms  of  the  compromis  binds  the  foreign  power,  whereas  the 
United  States  is  not  bound  until  the  Senate  has  ratified  the  special 
agreement.  If  this  objection  were  well  founded  it  would  indeed  be 
serious,  but  as  the  compromis  is  established  by  diplomatic  negotiation 
it  is  merely  an  offer  until  it  is  accepted  and  may  be  withdrawn  at  any 
time  before  acceptance.  If  Germany,  in  accordance  with  the  provisions 
of  a  general  arbitration  treaty,  formulates  and  presents  to  the  United 
States  a  compromis,  this  is,  in  the  language  of  private  law,  an  offer,  and 
if  the  ratification  of  the  Senate  is  necessary  it  does  not  become  binding 
on  Germany  imtil  the  Senate  has  ratified  it.  A  treaty  may  be  negotiated 
between  Germany  and  the  United  States,  and  may  be  signed  by  Ger- 
many, but  it  would  be  absurd  to  suppose  that  Germany  is  bound  by  the 
treaty  imless  and  until  it  is  ratified  by  tlie  treaty-making  power  of  the 
United  States.  Neither  party  is  bound  imless  both  are.  Regarded  in 
this  light,  the  proposed  compromis  is  not  binding  upon  Germany  until 
the  treaty-making  power  of  the  United  States  has  signed  and  ratified 
it,  and  until  this  has  happened  Germany  is  at  liberty  to  withdraw  its 
offer.  It  may  be  that  it  is  easier  for  Germany  to  formulate  the  com- 
promis, but  the  ease  or  difficulty  is  not  the  point  at  issue.  The  question 
is  that  neither  party  is  or  can  be,  in  the  nature  of  things,  bound  until 
the  other  is.  It  may  be  that  the  cooperation  of  the  Senate  involves 
delay,  but  this  naturally  exists  where  the  agent  is  forced  to  consult  the 
principal.  If  the  compromis,  therefore,  be  looked  upon  as  a  simple  case 
of  offer  and  acceptance,  no  legal  difficulty  arises,  although  delay  may  be 
caused  by  the  necessity  of  consulting  a  branch  of  the  Government  other 
than  that  which  negotiated  the  agreement.  The  convention  between  the 
United  States  and  France,  signed  on  the  10th  day  of  February,  approved 
by  the  Senate  on  February  19,  and  ratified  by  the  President  on  the 
27th  of  February,  1908,  may  be  considered  as  a  model  treaty,  and  it  is 
hoped  that  it  will  be  the  first  of  a  long  and  increasing  series. 

Turning  to  the  discussion  of  the  various  articles  of  this  convention, 
it  will  be  seen  that  the  Contracting  States  have  adopted  the  general 
formula  of  international  arbitration,  in  which  questions  involving  vital 
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intereBtSy  independence^  or  the  honor  of  the  two  Contracting  States, 
well  as  questions  affecting  the  interests  of  third  parties,  are  excluded 

(from  the  scope  of  the  treaty.  It  may  be  that  nations  will  one  day  agree 
to  arbitrate  questions  concerning  their  vital  interests,  independence,  or 
I  honor,  but  at  present  they  are  either  unwilling  or  unable  to  do  ao.  In 
j  the  meantime,  there  is  no  reason  why  they  should  not  arbitrate  dif- 
i  ferences  of  a  legal  nature  or  those  relating  to  the  interpretation  of 
!  treaties  between  the  contracting  parties  which  have  not  been  settled  by 
diplomacy.  Article  1,  which  is  fully  abreast  of  the  enlightened  public 
sentiment  of  the  present  day,  is  a  follows  : 

Differences  which  may  arise  of  a  legal  nature,  or  relating  to  the  interpretation 
of  treaties  existing  between  the  two  Contracting  Parties,  and  which  it  may  not 
have  been  possible  to  settle  by  diplomacy,  should  be  referred  to  the  Permanent 
Court  of  Arbitration  established  at  The  Hague  by  the  Convention  of  the  29tli 
July,  1899,  provided,  nevertheless,  that  they  do  not  affect  the  vital  inierestfl,  the 
independence,  or  the  honor  of  the  two  Contracting  States,  and  do  not  oonoem 
the  interests  of  third  Parties. 

Article  2  consists  of  two  sentences,  the  first  of  which  provides  that  the 
compromis  —  that  is  to  say,  the  special  agreement  —  shall  be  established 
before  an  appeal  is  made  to  the  Permanent  Court  of  Arbitration.  The 
exact  wording  of  this  is  as  follows : 

In  each  individual  case  the  High  Contracting  Parties,  before  appealing  to  tlie 
Permanent  Court  of  Arbitration,  shall  conclude  a  special  Agreement  defining 
clearly  the  matter  in  dispute,  the  scope  of  the  powers  of  the  Arbitrators,  and  the 
periods  to  be  fixed  for  the  formation  of  the  Arbitral  Tribunal  and  the  aeveral 
etages  of  the  procedure. 

The  second  sentence  of  the  article  in  question  provides  how  the  com- 
promis shall  be  made.    For  example : 

It  is  understood  that  on  the  part  of  the  United  States  such  special  agreements 
will  be  made  by  the  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  on  the  part  of  France  they  will  be  subject  to  the 
procedure  required  by  the  constitutional  laws  of  France. 

An  analysis  of  this  simple  clause  shows  that  the  compromis  is  to  be 
made  by  the  President  of  the  United  States  by  and  with  the  advice  and 
consent  of  the  Senate,  but  does  not  state,  as  in  the  treaties  of  1904,  that 
the  special  agreement  is  to  be  a  special  treaty.  The  President  negotiates 
the  compromis  and  submits  it  to  the  Senate  for  its  advice  and  consent. 
The  approval  of  the  Senate  binds  the  United  States,  and  the  agreement 
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upon  the  issue  thus  determined  is  ready  for  submission  to  the  Court  of 
Arbitration.  Until  the  approval  of  the  Senate  is  obtained  the  United 
States  is  not  bound,  and  in  like  manner  France  is  not  bound  imtil  the 
procedure  has  been  complied  with  required  by  the  constitutional  laws  of 
France.  When  this  procedure  has  been  complied  with  the  compromis  is 
established  by  France.  Both  parties  are  thus  bound,  and  until  both  are 
neither  is.  This  expedient  is  as  simple  as  it  is  wise,  because  it  frees  each 
President  from  the  responsibility  of  determining  whether  the  vital  in- 
terests, the  independence,  or  the  honor  of  the  Contracting  States  is 
involved,  and  by  associating  the  constitutional  organs  of  each  State 
divides  a  responsibility  which  at  all  times  would  be  grave  and  which  at 
times  might  be  oppressive. 

The  third  article  provides  that  the  convention  shall  remain  in  force 
for  a  period  of  five  years,  so  that  if  the  carefully  drawn  provisions  prove 
unsatisfactory  in  practice  they  may  be  revised  in  the  light  of  experience. 

INTERNATIONAL   LAW   INVOLVED   IN   THE  SEIZURE  OF  THE 

TATSU   MARU 

The  recent  seizure  (on  February  5,  1908)  of  the  Tatsu  Maru,  a  Jap- 
anese merchant  vessel,  by  Chinese  authorities,  for  the  prevention  of 
smuggling  of  arms,  has  given  rise  to  grave  diplomatic  discussion  which 
at  one  time  seemed  likely  to  threaten  the  peaceful  relations  of  China 
and  Japan.  It  was  alleged  that  the  seizure  of  the  vessel  in  question, 
laden  with  a  cargo  of  arms  destined  to  Macao,  a  port  imder  Portuguese 
jurisdiction,  which  vessel  sailed  under  a  Japanese  permit,  was  a  justi- 
fiable act  of  the  Chinese  authorities,  whether  the  vessel  was  upon  the 
high  seas  or  within  the  waters  technically  under  the  jurisdiction  of 
Portugal,  because  the  delivery  of  the  arms  at  Macao  was  colorable,  their 
real  destination  being  to  the  Chinese  interior  for  illicit  purposes.  It 
has  been  stated  and  denied  that  the  vessel  when  seized  was  within  Portu- 
guese jurisdiction,  and  therefore,  for  the  purposes  of  this  brief  note,  it 
may  be  assumed  that  the  seizure  was  not  within  Portuguese  waters.  If 
the  vessel  when  seized  was  within  Portuguese  waters,  the  question,  already 
sufficiently  complicated,  would  be  more  involved,  because  in  seizing  the 
vessel  and  the  cargo  consigned  to  Macao  the  Portuguese  jurisdiction 
would  have  been  violated  in  law,  however  justifiable  in  morality  it  may 
otherwise  have  been.  Ae,  however,  Portugal  does  not  seem  to  advance 
the  contention  that  the  seizure  actually  took  place  within  its  jurisdiction. 
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it  may  be  eliminated  from  consideration.  The  question,  then,  preaentt 
itself  whether  or  not  a  Japanese  vessel  upon  the  high  seas  beyond  the 
3-mile  limit  is  liable  to  seizure,  detention,  and  confiscation  of  the 
cargo  on  the  ground  that  if  the  voyage  be  completed  the  smuggling  laws 
or  the  revenue  laws  of  China  will  be  violated.  Seduced  to  simplest 
form  the  question,  therefore,  is  whether  a  seizure  is  permissible  beyond 
the  3-mile  limit  in  order  to  prevent  a  violation  of  the  revenue  laws  of 
the  country  effecting  the  seizure.  For  the  purposes  of  discussion  the 
alleged  drawing  down  of  the  Jai)anese  flag  may  be  omitted,  because  the 
question  is  not  what  particular  act  may  be  done,  but  whether  any  act 
may  be  committed  against  the  foreign  merchant  vessel  found  hovering 
more  than  3  miles  off  the  coast  with  the  intention  of  violating  the  refe- 
nue  laws  of  China. 

The  right  of  visit  and  search  upon  the  high  seas  is  universally  per- 
mitted in  time  of  war,  but  it  is  a  belligerent  right  and  does  not  exist 
in  time  of  peace,  and  if  exercised  it  is  wholly  at  the  risk  of  the  countir 
committing  the  act.  China,  whatever  the  internal  situation  of  the 
country  may  be,  is  outwardly  at  peace,  and  war,  in  the  sense  of  inter* 
national  law,  does  not  exist.  Therefore  the  right  of  visit  and  search  as 
a  purely  war  right  does  not  arise  and  we  return  to  the  question  whether 
the  foreign  merchant  vessel  may  be  seized  beyond  the  3-mile  limit  for  a 
violation  of  revenue  laws.  In  practice  and  in  theory  the  right  has  been 
claimed  and  exercised,  and  there  are,  indeed,  statutes  which  permit  the 
visitation  and  search  of  merchant  vessels  beyond  the  3-mile  limit  in  order 
to  prevent  the  violation  of  the  revenue  laws.  These  acts  may  be  divided 
into  two  classes:  Revenue  laws  extending  the  right  of  visit  and  search 
beyond  the  3-mile  limit  to  vessels  of  the  home  or  foreign  country  before 
entering  port.  Such  acts  are  permissible.  The  rights  of  foreign  vessels 
are  not  involved,  although  foreign  cargo  may  incidentally  be.  A  country 
may  extend  its  jurisdiction  to  a  vessel  of  its  own  nationality  upon  the 
high  seas,  because,  the  high  seas  being  the  highway  of  the  world  and  not 
subject  to  any  jurisdiction,  the  laws  of  the  home  port  may  be  extended 
to  its  merchant  vessels  so  placed,  on  the  theory  that  the  mimicipal  law 
may  extend  to  nationals  not  within  the  jurisdiction  of  any  foreign 
coimtry  and  therefore  not  subject  to  its  rules  and  regulations.  In 
Wheaton's  International  Law  the  following  passage  is  found : 

The  British  '*  hovering  act."  passed  in  1736  (9  Geo.  II,  chap.  35).  assumes, 
for  certain  revenue  purposes,  a  jurisdiction  of  four  leagues  from  the  coasts,  bj 
prohibiting  foreign  goods  to  be  transshipped  within  that  distance  without  payment 
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of  duties.  A  similar  provision  is  contained  in  the  revenue  laws  of  the  United 
States,  and  both  these  provisions  have  been  declared  by  judicial  authority  in 
each  country  to  be  consistent  with  the  law  and  usage  of  nations. 

The  statute  referred  to  by  Mr.  Wheaton  was  passed  on  March  2,  1797, 
sec.  27,  and  reads,  as  incorporated  into  the  Revised  Statutes,  as  follows : 

Sec.  2760.  The  officers  of  the  revenue  cutters  shall  respectively  be  deemed 
officers  of  the  customs,  and  shall  be  subject  to  the  dirction  of  such  collectors 
of  the  revenue,  or  other  officers  thereof,  as  from  time  to  time  shall  be  designated 
for  that  purpose.  They  shall  go  on  board  all  vessels  which  arrive  within  the 
United  States,  or  within  four  leagues  of  the  coast  thereof,  if  bound  for  the 
United  States,  and  search  and  examine  the  same,  and  every  part  thereof,  and 
ahall  demand,  receive,  and  certify  the  manifests  required  to  be  on  board  certain 
vessels,  shall  affix  and  put  proper  fastenings  on  the  hatches  and  other  com- 
munications with  the  hold  of  any  vessel,  and  shall  remain  on  board  such  vessels 
until  they  arrive  at  the  port  or  place  of  their  destination. 

The  "  hovering  act  '\  of  Great  Britain,  referred  to  by  Wheaton,  has 
been,  according  to  Mr.  Boyd  (Boyd's  Wheaton,  241),  long  since  repealed. 
This  brings  us  to  a  consideration,  therefore,  of  the  American  statute  and 
its -interpretation.  The  ablest  commentator  on  Wheaton,  and  indeed 
one  of  the  clearest  and  subtlest  authorities  on  international  law  —  Mr. 
Hichard  Henry  Dana  —  takes  issue  with  the  text  of  Wheaton  quoted, 
and  lays  down  in  no  uncertain  terms  what  he  considers  to  be  the  true 
doctrine  of  international  law  in  regard  to  municipal  seizures  beyond  the 
d-mile  limit.  As  Mr.  Dana's  note  is  so  important  and  has  so  largely 
influenced  American  practice,  it  is  quoted  in  full : 

The  statement  in  the  text  requires  further  consideration.  It  has  been  seen 
that  the  consent  of  nations  extends  the  territory  of  a  state  to  a  marine  league  or 
cannon  shot  from  the  coast.  Acts  done  within  this  distance  are  within  the 
sovereign  territory.  The  war  right  of  visit  and  search  extends  over  the  whole 
sea.  But  it  will  not  be  found  that  any  consent  of  nations  can  be  shown  in 
favor  of  extending  what  may  be  strictly  called  territoriality,  for  any  purpose 
whatever,  beyond  the  marine  league  or  cannon  shot.  Doubtless  states  have  made 
laws,  for  revenue  purposes,  touching  acts  done  beyond  territorial  waters;  but 
it  will  not  be  found  that,  in  later  times,  the  right  to  make  seizures  beyond  such 
waters  has  been  insisted  upon  against  the  remonstrance  of  foreign  staties,  or  that 
a  clear  and  unequivocal  judicial  precedent  now  stands  sustaining  such  seizures, 
when  the  question  of  jurisdiction  has  been  presented.  The  revenue  laws  of  the 
United  States,  for  instance,  provide  that  if  a  vessel,  bound  to  a  port  in  the 
United  States,  shall,  except  from  necessity,  unload  cargo  within  four  leagues 
of  the  coast,  and  before  coming  to  the  proper  port  for  entry  and  unloading,  and 
receiving  permission  to  do  so,  the  cargo  is  forfeit,  and  the  master  incurs  a 
penalty   (act  2d  March,  1797,  sec.  27);   but  the  statute  does  not  authorize  a 
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seizure  of  a  foreign  vessel  when  beyond  the  territorial  jurisdiction.  The  ttatate 
may  well  be  construed  to  mean  only  that  a  foreign  vessel,  coming  to  an  Amerieui 
port,  and  there  seized  for  a  violation  of  revenue  regulations  committed  out  of 
the  jurisdiction  of  the  United  States,  may  be  confiscated;  but  that,  to  eom- 
plete  the  forfeiture,  it  is  essential  that  the  vessel  shall  be  bound  to,  and  shall 
come  within,  the  territory  of  the  United  States  after  the  prohibited  act.  The 
act  done  beyond  the  jurisdiction  is  assumed  to  be  part  of  an  attempt  to  violate 
the  revenue  laws  within  the  jurisdiction.  Under  the  previous  sections  of  that 
act  it  is  made  the  duty  of  revenue  officers  to  board  all  vessels,  for  the  purpose 
of  examining  their  papers,  within  four  leagues  of  the  coast.  If  foreign  vesaeli 
have  been  boarded  and  seized  on  the  high  sea,  and  have  been  adjudged  guilty, 
and  their  governments  have  not  objected,  it  is  'probably  either  because  thcj 
were  not  appealed  to  or  have  acquiesced  in  the  particular  instance,  from  motives 
of  comity. 

The  cases  cited  in  the  author*s  note  do  not  necessarily  and  strictly  sustain 
the  position  taken  in  the  text.  In  The  Louis  (Dodson,  II,  245)  the  arrest  was 
held  unjustified  because  made  in  time  of  peace  for  a  violation  of  municipal  law 
beyond  territorial  waters.  The  words  of  Sir  William  Scott,  on  pages  245  and 
246,  with  reference  to  the  hovering  acts,  are  only  illustrative  of  the  admitted 
rule  that  neighboring  waters  are  territorial;  and  he  does  not  say,  even  as  an 
obiter  dictum,  that  the  territory  for  revenue  purposes  extends  be3rond  that 
claimed  for  other  purposes.  On  the  contrary,  he  says  that  an  inquiry  for  fiscal 
or  defensive  purposes,  near  the  coast  but  beyond  the  marine  league,  as  under 
the  hovering  laws  of  Great  Britain  and  the  United  States,  '*  has  nothing  in 
common  with  the  right  of  visitation  and  search  upon  the  unappropriated  parts 
of  the  ocean ;  "  and  adds,  "  A  recent  Swedish  claim  of  examination  on  the  high 
seas,  though  confined  to  foreign  ships  bound  to  Swedish  ports,  and  aooompaniedy 
in  a  manner  not  very  consistent  or  intelligible,  with  a  disclaimer  of  all  right 
of  visitation,  was  resisted  by  the  British  Government,  and  was  finally  with- 
drawn." 

Church  V.  Hubbard  (Cranch,  II,  187)  was  an  action  on  a  policy  of  insurance, 
in  which  there  was  an  exception  of  risks  of  illicit  trade  with  the  Portuguese. 
The  voyage  was  for  such  an  illicit  trade,  and  the  vessel,  in  pursuance  of  that 
purpose,  came  to  anchor  within  about  four  leagues  of  the  Portuguese   coast; 
and  the  master  went  on  shore  on  business,  where  he  was  arrested,  and  the  vessel 
was  afterwards  seized  at  her  anchorage  and  condemned.      The  owner  sou^t  to 
recover  for  the  condemnation.      The  court  held  that  it  was  not  necessary  for 
the  defendants  to  prove  an  illicit  trade  begun,  but  only  that  the  risks  excluded 
were   incurred  by   the   prosecution  of  such   a   voyage.      It  is  true  that   Chief 
Justice  Marshall  admitted  the  right  of  a  nation  to  secure  itself  against  intended 
violations  of  its  laws  by  seizures  made  within  reasonable  limits,  as  to  which, 
he  said,  nations  must  exercise  comity  and  concession,  and  the  exact  extent  of 
which  was  not  settled;  and,  in  the  case  before  the  court,  the  four  leagues  were 
not  treated  as  rendering  the  seizure  illegal.     This  remark  must  now  be  treated 
as  an  unwarranted  admission.      The  result  of  the  decision   is  that  the  court 
did  not  undertake  to  pronounce  judicially,  in  a  suit  on  a  private  contract,  that 
a  seizure  of  an  American  vessel,  made  at  four  leagues,  by  a  foreign  power 
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iroid  and  a  mere  trespass.  In  the  subsequent  case  of  Rose  v.  Himely  (Cranch, 
IV,  241),  where  a  vessel  was  seized  ten  leagues  from  the  French  coast  and 
taken  to  a  Spanish  port,  and  condemned  in  a  French  tribunal  under  municipal 
and  not  belligerent  law,  the  court  held  that  any  seizures  for  municipal  purposes 
b^jrond  the  territory  of  the  sovereign  are  invalid;  assuming,  perhaps,  that  ten 
leagues  must  be  beyond  the  territorial  limits,  for  all  purposes.  In  Hudson  v. 
Ouestier  (Cranch,  IV,  293),  where  it  was  agreed  that  the  seizure  was  municipal, 
and  was  made  within  a  league  of  the  French  coast,  the  majority  of  the  court 
held  that  the  jurisdiction  to  make  a  decree  of  forfeiture  was  not  lost  by  the 
fact  that  the  vessel  was  never  taken  into  a  French  port,  if  possession  of  her 
was  retained,  though  in  a  foreign  port.  The  judgment  being  set  aside  and  a 
new  trial  ordered,  the  case  came  up  again,  and  is  reported  in  Cranch,  VI,  281. 
At  the  new  trial  the  place  of  seizure  was  disputed;  and  the  judge  instructed 
the  jury  that  a  municipal  seizure,  made  within  six  leagues  of  the  French  coast, 
was  valid  and  gave  a  good  title  to  the  defendant.  The  jury  found  a  general 
Terdict  for  the  defendant,  and  exceptions  were  taken  to  the  instructions.  The 
Supreme  Ck>urt  sustained  the  verdict  —  not,  however,  upon  the  ground  that  a 
municipal  seizure  made  at  six  leagues  from  the  coast  was  valid,  but  on  the 
ground  that  the  French  decree  of  condemnation  must  be  considered  as  settling 
the  facts  involved;  and,  if  a  seizure  within  a  less  distance  from  shore  was 
neoessary  to  jurisdiction,  the  decree  may  have  determined  the  fact  accordingly; 
and  the  verdict  in  the  Circuit  Court  did  not  disclose  the  opinion  of  the  jury 
on  that  point.  The  judges  differed  in  stating  the  principle  of  this  case  and  of 
Rose  Y.  Himely;  and  the  report  leaves  the  difference  somewhat  obscure. 

This  subject  was  discussed  incidentally  in  the  case  of  the  Cagliari,  which  was 
a  seizure  on  the  high  seas,  not  for  violation  of  revenue  laws,  but  on  a  claim, 
somewhat  mixed,  of  piracy  and  war.  In  the  opinion  given  by  Dr.  Twiss  to  the 
Sardinian  Government  in  that  case,  the  learned  writer  refers  to  what  has 
sometimes  been  treated  as  an  exceptional  right  of  search  and  seizure,  for 
revenue  purposes,  beyond  the  marine  league,  and  says  that  no  such  exception 
ean  be  sustained  as  a  right.  He  adds :  "  In  ordinary  cases,  indeed,  where  a 
merchant  ship  has  been  seized  on  the  high  seas,  the  sovereign  whose  flag  has 
been  violated  waives  his  privilege;  considering  the  offending  ship  to  have  acted 
with  maia  fides  towards  the  other  state' with  which  he  is  in  amity,  and  to  have 
consequently  forfeited  any  just  claim  to  his  protection."  He  considers  the 
revenuie  regulations  of  many  states,  authorizing  visit  and  seizure  beyond  their 
waters,  to  be  enforceable  at  the  peril  of  such  states,  and  to  rest  on  the  express 
or  tacit  permission  of  the  states  whose  vessels  may  be  seized. 

It  may  be  said  that  the  principle  is  settled  that  municipal  seizures  can 
not  be  made,  for  any  purpose,  beyond  territorial  waters.  It  is  also  settled 
that  the  limit  of  these  waters  is,  in  the  absence  of  treaty,  the  marine  league  or 
the  cannon  shot.  It  can  not  now  be  successfully  maintained  either  that  munici- 
pal visits  and  search  may  be  made  beyond  the  territorial  waters  for  special 
purposes  or  that  there  are  different  bounds  of  that  territory  for  different  objects. 
But,  as  the  line  of  territorial  waters,  if  not  fixed,  is  dependent  on  the  unsettled 
range  of  artillery  fire,  and,  if  fixed,  must  be  by  an  arbitrary  measure,  the 
courts,  in  the  earlier  cases,  were  not  strict  as  lo  standards  of  distance,  where  no 
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foreign  powers  intervened  in  the  causes.  In  later  times  it  is  safe  to  infer  that 
judicial  as  well  as  political  tribunals  will  insist  on  one  line  of  marine  terri- 
torial jurisdiction  for  the  exercise  of  force  on  foreign  ▼easela,  in  time  of  peace, 
for  all  purposes  alike. 

The  practice  of  the  American  Government  ia  set  forth  by  two  Secre- 
taries of  State,  who  brought  to  the  performance  of  the  duties  of  their 
office  trained  legal  minds.  In  a  note  dated  January  22,  1875,  written 
by  Mr.  Fish,  Secretary  of  State,  that  learned  authority  says : 

We  have  always  understood  and  asserted  that,  pursuant  to  public  law,  no 
nation  can  rightfully  claim  jurisdiction  at  sea  beyond  a  marine  league  from 
its  coast.     •     •     • 

It  is  believed,  however,  that  in  carr3ring  into  effect  the  authority  conferred 
by  the  act  of  Congress  referred  to,  no  vessel  is  boarded,  if  boarded  at  all,  except 
such  a  one  as,  upon  being  hailed,  may  have  answered  that  she  was  bound  to  a 
port  of  the  United  States.  At  all  events,  although  the  act  of  Congreei  was 
passed  in  the  infancy  of  this  Government,  there  is  no  known  instance  of  any 
complaint  on  the  part  of  a  foreign  government  of  the  trespass  by  a  commander 
of  a  revenue  cutter  upon  the  rights  of  its  flag  under  the  law  of  nationa.i 

And  his  learned  successor,  Mr.  Evarts,  stated  squarely,  on  April  19, 

1879,  that : 

An  attack  by  Mexican  officials  on  merchant  vessels  of  the  United  States,  wben 
distant  more  than  3  miles  from  the  Mexican  coast,  on  the  ground  of  breadi  of 
revenue  laws,  is  an  international  offense,  which  is  not  cured  by  a  decree  in 
favor  of  the  assailants,  collusively  or  corruptly  maintained  in  a  Mexican  court. 

And  in  a  later  note,  dated  March  3,  1881,  Mr.  Evarts  held  that  — 

The  wide  contradiction  between  the  several  statements  does  not  suffice  to 
bring  the  position  of  three  of  the  vessels  at  the  time  within  the  customary 
nautical  league.  This  Government  must  adhere  to  the  3-mile  rule  as  the 
jurisdictional  limit,  and  the  cases  of  visitation  without  thai  line  seem  not  to  be 
excused  or  excusable  under  that  rule.2 

It  is  unnecessary  to  appeal  further  to  authority.  The  jurisdiction  of 
the  home  government  may  affect  its  vessels  upon  the  high  seas  or  in 
places  without  the  jurisdiction  of  any  other  country,  but  it  is  abundantly 
clear  that  the  claim  to  visit  foreign  merchant  vessels  beyond  the  3-mile 
limit  is  without  foundation  in  theory  as  it  is  without  reputable  practice. 
It  is  true  that  the  great  authority  of  Chief  Justice  Marshall  may  be 
quoted  in  support  of  the  practice,  but  it  is  well  established  that  the  views 

1  Moore's  International  Law  Digest,  Vol.  I,  p.  731. 

2  Moore's  International  Law  Digest,  Vol.  I,  p.  732. 
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expressed  by  the  learned  Chief  Justice  have  not  been  supported  by  subse- 
quent decision  of  that  august  tribunal  over  which  he  presided.  As 
Professor  John  Bassett  Moore  has  happily  said : 

It  is  not,  however,  by  any  means  essential  to  Marshall's  pre-eminence  as  a 
judge  to  show  that  his  numerous  opinions  are  altogether  free  from  error  or 
inconsistency.  In  one  interesting  series  of  cases,  relating  to  the  power  of  a 
nation  to  enforce  prohibitions  of  commerce  by  the  seizure  of  foreign  vessels 
ouside  territorial  waters,  the  views  which  he  originally  expressed,  in  favor  of 
the  existence  of  such  a  right  (Church  v.  Hubbart,  2  Cranch,  187),  appear  to 
have  undergone  a  marked  if  not  radical  change  in  favor  of  the  wise  and 
salutary  exemption  of  ships  from  visitation  and  search  on  the  high  seas^  in 
time  of  peace  (Rose  v.  Himely,  4  Cranch,  241)  — a  principle  which  he  affirmed 
on  more  than  one  occasion.      {The  Antelope,  10  Wheaton,  66.) 3 

In  view,  therefore,  of  the  circumstances  of  the  case  and  the  unjusti- 
fiableness  of  the  seizure  of  a  Japanese  vessel,  although  in  Chinese  waters, 
beyond  the  3-mile  limit,  it  is  gratifying  to  note  that  China  has  receded 
from  its  untenable  position  and  that  the  Chinese  Government  accepts  the 
five  conditions  presented  by  Japan  for  the  peaceful  settlement  of  the 
incident : 

1.  An  apology,  with  the  saluting  of  the  Japanese  flag  in  the  presence  of  the 
consul ; 

2.  Unconditional  release  of  the  vessel ; 

3.  Payment  of  the  actual  cost  of  the  arms  under  detention; 

4.  China  to  engage  to  investigate  the  circumstances  of  the  seizure  and  take 
suitable  measures  against  the  responsible  persons; 

5.  An  indemnity  for  the  actual  losses. 

The  London  Times  of  March  14,  1908,  from  which  the  preceding  con- 

clitions  are  quoted,  further  states  that  — 

Upon  the  acceptance  by  China  of  the  above  conditions,  Japan  undertakes  to 
cooperate  in  the  task  of  preventing  the  smuggling  of  arms  into  China. 

The  incident,  therefore,  seems  to  be  closed  in  accordance  with  enlight- 
ened theory  and  practice. 

THE   FORTIFICATION   OF  THE   ALAND  ISLANDS 

Since  the  days  when  Peter  the  Great,  after  having  vanquished  his 
rival,  Charles  XII,  seized  these  islands  Russia  and  Sweden  have  been 
desirous  of  securing  possession  of  them.  These  islands  command  the 
entrance  to  the  Gulf  of  Bosnia,  and  the  largest,  from  which  the  group 

s  Moore's  International  Law  Digest,  Vol.  VII,  p.  312. 
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takes  its  name,  is  admirably  adapted  by  nature  for  the  location  of  a 
strong  naval  and  military  base  dominating  the  approach  to  Finland  and 
to  Stockholm. 

The  islands  were  definitely  acquired  by  Russia  by  the  treaty  of 
Frederikshamm,  signed  September  11,  1809.  The  Swedish  plenipoten- 
tiaries were  reluctant  to  give  up  the  Aland  Islands  at  all,  but  wished  in 
any  event  an  agreement  on  the  part  of  Russia  not  to  fortify  them. 
Russia,  however,  refused. 

The  fortifications  which  Russia  erected  were  razed  by  the  French  and 
English  during  the  Crimean  war.  At  the  Congress  of  Paris,  which  met 
at  the  conclusion  of  the  war,  the  allies  asked  Russia  to  agree  not  to  under- 
take any  military  or  naval  construction  upon  the  islands.  The  Russian 
plenipotentiary.  Count  Orloff,  assented,  but  wished  to  sign  a  separate 
agreement  between  France,  Great  Britain,  and  Russia,  the  only  Powers 
who  had  taken  part  in  the  operations  in  the  Baltic ;  but  at  the  suggestion 
of  the  Austrian  plenipotentiaries  the  separate  act  was  annexed  to  the 
general  treaty. 

The  question  now  arises.  Has  Sweden  or  any  power  not  signatory  to 
the  special  agreement  a  right  to  protest  against  the  use  of  the  islands  as 
a  military  base?  It  must  have  been  evident  that  Russia's  object  in  sign- 
ing a  special  agreement  was  to  limit  her  obligation  to  the  five  Powers 
which  signed  with  her,  and  that  she  would,  as  soon  as  possible,  throw 
over  this  restriction,  rejected  in  1809,  could  not  be  doubted. 

However,  on  the  other  hand,  it  may  be  paid  that  even  if  some  of  the 
signatories  to  the  agreement  should  object,  the  fact  that  this  agreement 
is  annexed  to  a  treaty  of  such  general  purport  as  to  regulate  relations  of 
the  European  powers  adds  to  it  something  of  the  force  of  that  treaty. 
That  Russia  was  justified  in  throwing  off  the  restrictions  upon  her 
sovereignty  in  the  Black  Sea  is  generally  accorded.  A  humiliating  and 
galling  condition  imposed  after  defeat  will  only  be  endured  until  the 
power  is  strong  enough  to  disregard  it.  But  the  Aland  matter  is  not 
identical,  first,  because  there  is  nothing  humiliating  about  its  observance, 
and,  secondly,  because  the  observance  of  the  agreement  is  of  such  im- 
portance to  the  security  of  Sweden. 

Treaties  which  the  great  European  powers  make  between  themselves 
have  certain  advantages  for  those  powers;  for  it  leaves  them  free  to 
declare  either  that  they  acted  as  the  agents  of  all  Europe,  and  hence 
bound  by  their  action  the  nonparticipating  powers,  or  to  maintain  that 
the  treaty  concerns  the  signatories  alone  —  all  other  states  being  third 
parties. 
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October,  1907.     . 

16  BouMANiA — RussLk.  Treaty  signed  regulating  fishing  in  the  Black 
Sea  and  mouth  of  the  Danube  within  ten  miles  of  the  coast  of 
the  contracting  countries.  Became  law  December  7, 1907.  Treaty 
of  1901  is  abrogated.  Present  tireaty  for  a  term  of  five  years,  and 
indefinitely  if  not  denounced. 

24  Colombia — Ecuador.  Ratifications  exchanged  at  Quito  of  treaty 
of  friendship,  commerce  and  navigation  signed  at  Quito  August 
10,  1905.  B.  del  ministerio  de  rel.  ext.  (Bogota),  1:186.  Re- 
places treaties  signed  December  8,  1832  (State  Papers^  60:1089; 
61:1151).  The  articles  regulating  political  relations  are  per- 
petual ;  those  relating  to  commerce  and  navigation  endure  for  six 
years  and  until  one  year  after  denouncement. 

November,  1907. 

14  France — Roumania.  Declaration  signed  at  Paris,  amending  con- 
vention signed  at  Paris  March  6,  1907.  Commerce  and  navi- 
gation. French  decree  promulgating,  January  30.  J.  0.,  Febru- 
ary 2.  Les  traites  de  commerce  de  la  France  avec  Vetranger,  Ann. 
dipl.  et  cons.,  6 :55u 
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28  Brazil — Italy.  Italian  decree  approving  postal  money  order 
arrangement  signed  at  Bio  de  Janeiro  and  Rome  August  31, 
1907.    Took  effect  December  1,  1907.    Oa,  ufftdale,  ^February  3. 

December,  1907, 

1  China.  Through  traffic  on  the  Russian  and  Japanese  sections  of 
the  Manchurian  railway  resumed.  The  Manchurian  railway. 
North  China  Herald,  85 :597.    See  June  3,  1907. 

1  France — Great  Britain.    Proclamation  at  Port  Nela  in  presence 

of  Sir  Everard  im  Thurn,  High  Commissioner  of  the  Western 
Pacific  and  the  governor  of  Caledonia,  bringing  into  force  a  large 
portion  of  the  Anglo-French  New  Hebrides  convention  signed 
October  20,  1906,  providing  for  joint  jurisdiction  over  the  islands. 
Times,  December  9,  10.  See  February  27,  October  20,  1906, 
January  9,  August  29,  November  2, 1907.  Additional  referencee: 
Cd.,  3288,  3525,  3289,  2714;  Arch,  dipl,  101 :5;  Dupuis:  Le  con- 
dominium anglo-frangais  aux  Nouvelles-Hebrides,  Ann.  set.  poL, 
22:676;  Politis:  Le  condominium  franco-anglais  des  Nouvelles- 
Hebrides,  R.  gen.  de  dr.  int.  public,  40:689;  Berthelemy:  La  con- 
vention franco-anglaise  relative  aux  Nouvelles-Hebrides,  R.  poli- 
tique  et  parlementaire,  February  10,  1907;  Bourge:  Les  Nouvelles- 
Hebrides,  Paris,  1906;  La  question  des  Nouvelles-Hebrides,  R. 
d' Europe,  June  1906;  Russier:  Le  partage  de  V Oceanic,  Paris, 
1905;  Politis:  La  condition  Internationale  des  Nouvelles-Hehrides, 
R.  gen.  de  dr.  int.  public,  8:121,  230;  Politis:  La  declaration  con- 
cernant  les  Nouvelles-Hebrides,  id.,  11 :755. 

2  Third  International  American  Sanitary  Convention  opened 

at  Mexico.  Adjourned  December  7.  Next  convention  at  San 
Jo86,  December,  1909.  Report  in  B.  A.  R.,  January  1908.  The 
first  and  second  conventions  were  held  in  Washington. 

2  International.    Convention  signed  at  Brussels  November  3,  1906, 

enters  into  effect.  Revises  duties  imposed  by  the  Brussels  con- 
vention of  June  8,  1899,  on  spirituous  liquors  imported  into 
certain  regions  of  Africa.    See  November  3,  1907. 

3  Permament    International     Sugar     Commission    adjourned. 

Russia  enters  the  convention  subject  to  conditions;  her  total  ex- 
ports of  sugar  to  September  1,  1913,  being  limited  to  one  million 
tons,  none  going  to  Germany   or  Austria-Hungary.      She   may 
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export,  however,  as  much  as  she  likes  to  Northern  Persia  and 
Finland.  A  new  convention  embodying  the  conditions  will  be 
signed.  Times,  December  5.  See  December  19,  1907,  and  Janu- 
ary 20, 1908, 
8  SuvEDEN.  Death  of  King  Oscar  II.  Born  January  21,  1829;  son 
of  Oscar  I.,  and  grandson  of  Charles  XIV.  (Bernadotte) ;  suc- 
ceeded to  throne  September  18,  1872;  married  June  6,  1857, 
Sophia,  daughter  of  late  Wilhelm,  Duke  of  Nassau.  Succeeded 
by  his  son  as  Gustaf  V.  who  married  Victoria  of  Baden  1881. 
5  ^*RANCE — Great  Britain.  Ratifications  exchanged  at  London  of 
treaty  signed  at  London  November  15,  1907,  to  prevent  as  far  as 
pofisible  evasion  of  duties  on  succession.  J.  0.,  December  14; 
J.  du  dr,  int,  prive,  35:265;  B,  de  statistiqiie,  31:585;  R.  de  dr. 
int.  prive,  3:976;  study  on  treaty  by  Wahl,  id.,  1908,  No.  1;  also 
a  study  by  Jobit  in  J.  du  dr.  int.  prive,  1908,  No.  3.  See  Clunei: 
Du  defaut  de  validite  de  plusieurs  traites  diplomatiques,  J.  du  dr. 
int  prive,  7 :5. 

^  Xntbrnational.    Arrangement  signed  at  Rome  by  Belgium,  Egypt, 

France,  Great  Britain,  Italy,  Netherlands,  Portugal,  Russia, 
Spain,  Switzerland  and  United  States  for  the  organization  of  an 
international  o£Bce  of  public  hygiene  to  have  its  headquarters  at 
Paris. 

1^  ^OBEL  Peace  Prize  awarded  to  Signor  Moneta,  President  of  the 
Italian  Peace  Society  and  M.  Renault,  French  delegate  at  the 
Second  International  Peace  Conference.    See  December  10,  1906. 

"^^  CfREAT  Britain — Montenegro.  Exchange  of  notes  at  Cettigne  ex- 
tending time  limit  of  commercial  treaty.  Times,  December  11. 
^^  Egypt — ^Great  Britain.  Agreement  signed  at  Cairo  additional 
to  the  commercial  convention  signed  at  Cairo  October  29,  1889. 
Treaty  ser.,  1908,  No.  2;  State  Papers,  81:1274;  Parliamentary 
paper,  Commercial  No.  9  (1890).  Provides  for  accession  of 
British  colonies,  possessions,  protectorates  and  Cyprus  to  con- 
vention of  1889. 
Italy — Russia.  Ratifications  exchanged  at  Rome  of  treaty  of  com- 
merce and  navigation  signed  at  St.  Petersburg,  June  28,  1907. 
Takes  effect  one  month  after  exchange  of  ratifications,  and  re- 
mains in  force  until  December  31,  1917,  and  until  one  year  from 
denouncement.    Oa.  ufficiale,  December  30 ;  B.  del  ministero  degli 
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affari  esteri,  December  1907.  Annuls  treaty  signed  Septonber 
28, 1863. 

19  International.    Protocol  signed  at  Brussels  by  Russia,  Grermany, 

Austria-Hungary,  Austria,  Hungary,  Belgium,  France,  Great 
Britain,  Italy,  Luxemburg,  Netherlands,  Peru,  Sweden,  Switzor- 
land.  Provides  for  accession  of  Russia  to  the  sugar  convention 
signed  at  Brussels  March  5,  1902.  Cd.,  3877.  Takes  effect  Sep- 
tember 1,  1908.    See  August  28  and  December  S,  1907, 

20  SviTEDEN.    Accession  to  international  sanitary  convention  signed  at 

Paris  December  3,  1903.    Treaty  ser.,  1908,  No.  6;  id.,  1907,  No. 
27.    See  April  6, 1907. 
20    Central  American  Peace  Conference  adjourned.     There  were 
signed  on  this  date  (1)  a  general  treaty  of  peace  and  amity,  (2) 
a  convention  additional  to  the  general  treaty,  (3)  a  conventioi^ 
for  the  establishment  of  a  Central  American  court  of  justicei 
(4)  a  protocol  additional  to  the  convention  for  the  establishm^^ 
of  a  Central  American  court  of  justice,  (5)  an  extradition  c^^" 
vention,    (6)    a  convention  for  the  establishment  of  an  Int^^' 
national  Central  American  Bureau,    (7)    a  convention  for 
establishment  of  a  Central  American  pedagogical  institute,  (< 
a  convention  concerning  future  Central  American  conferenc^^^ 
and   (9)    a  convention  of  communications.     Central  Ami 
peace   conference   at    Washington. ..  .1907,   Washington,    190' 
Am.  J.  of  Int.  Law,  January,  1908. 

22  Italy.      Royal    decree   approving    Franco-Italian    regulations   foi 

executing  arrangement  signed  at  Paris  June  9,  1906.  Workmen's 
injuries.  Ga.  ufficialc,  December  23,  1907;  R.  di  dr.  int.,  2:387; 
J.  du  dr.  int.  prive,  34:1230;  Clunet,  1905,  p.  306.  See  June  -4, 
1907. 

23  Canada — Japan.     Exchange  of  notes  at  Tokyo  on  the  subject  of 

Japanese  immigration  with  Canada.  Text,  North  China  Herald, 
86:332;  Times,  January  22;  Neame:  The  Asiatic  danger  in  the 
colonies,  London,  1907. 
27  Brazil.  Decree  ratifying  convention  signed  at  Rio  de  Janeiro 
August  23,  1906,  for  the  creation  of  an  international  commission 
of  jurists.  Diario  official,  December  29.  This  convention  has  also 
been  ratified  by  Mexico,  Colombia,  Dominican  Republic,  Brazil 
and  United  States,  and  approved  executively  by  Uruguay,  Peru, 
Costa  Rica,  Argentine  Republic  and  Guatemala. 
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France — Great  Britain.  French  decree  promulgating  arrange- 
ment signed  at  Paris,  October  23,  1907,  to  facilitate  performance 
of  formalities  provided  by  article  6  of  the  convention  of  com- 
merce and  navigation  signed  at  Paris  February  28,  1882.  J.  0., 
December  28 ;  B,  de  statistique,  63 :60 ;  State  Papers,  73 :22. 
Brazil — Colombia.  Approval  by  Brazilian  senate  of  agreements 
signed  at  Bogota  April  24,  1907,  q,  v.  Ratified  by  Colombian 
congress  May  17,  1907.  Diario  oficial.  May  25.  (1)  treaty  of 
limits  and  navigation,  (2)  modus  vivendi  relative  to  navigation 
and  commerce  on  the  lea  and  Putumayo  rivers,  and  (3)  a  pro- 
tocol complementary  to  the  modus  vivendi.  Diario  official,  De- 
cember 20,  1907.  By  common  consent  Brazil  and  Colombia 
agreed  to  regard  the  treaty  between  Portugal  and  Spain  signed  at 
St.  Ildefonso  October  1,  1777  {Martens:  Recueil  de  traites, 
1:634)  as  not  in  force  and  to  make  actual  possession  by  their 
nationals  and  rights  growing  therefrom  the  criterion  of  posses- 
sion. Demarkation  to  be  made  by  a  mixed  commission  appointed 
within  one  year  after  the  exchange  of  ratifications.  Sanctioned 
by  president  of  Brazil  January  9,  1908.  Diario  official,  January 
11,  1908.  Text  B.  A.  R.,  February,  1908;  Tratado  sobre  limites 
y  libre  navegacion. . .  .Brasil,  Bogotd,  1908. 

ntMry,  1908, 

Chile.  Accession  to  international  telegraphic  convention  signed  at 
Sf.  Petersburg  July  22,  1875  {State  Papers,  66:19),  takes  eflfect. 
J.  0„  February  11. 

Macedonia.  Outrages  at  Dragosh.  Times,  January  20,  February 
11;  La  question  de  Macedoine  et  des  Balkans  in  Les  questions 
actuelles  de  politique  etrangere  en  Europe,  Paris,  1907. 

Brazil.  Decree  approving  resolution  signed  at  Rio  de  Janeiro 
August  23,  1906,  by  the  Third  International  American  Con- 
ference, adhering  to  the  International  Sanitary  Convention  signed 
at  Washington  1905. 

Brazil.  Congress  votes  continuance  throughout  1908  of  the  twenty 
per  cent,  reduction  allowed  on  certain  specified  imports  of  United 
States  origin  in  accordance  with  act  of  June  30,  1906.  B.  A.  R., 
August  1906,  February  1907  and  February  1908.  The  decree  No. 
6079  of  June  30,  1906,  was  issued  under  authority  of  Art.  6  of 
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Law  1141  of  December  30,  1903,  and  Art.  18  of  Law  1462  of 
December  30,  1905.  Rowe:  Our  trade  relations  with  South 
America,  North  American  R,,  184:513. 

18  Norway.  Storthing  unanimously  approved  Norwegian  integri^ 
treaty  signed  at  Christiania  November  2,  1907.  TimeSy  Pebruaiy 
15.    See  February  6,  1908. 

20  Germany — Russia.  Agreement  signed  conferring  upon  Germany 
the  right  to  levy  the  full  duties  and  surtaxes  upon  Russian  sugar 
imported  into  Germany  for  consumption  there.  Times,  January 
25.    See  December  3, 1907. 

27  Austria-Hungary.  Baron  von  Aehrenthal  in  his  annual  state- 
ment to  the  Foreign  Affairs  committee  of  the  Hungarian  delega- 
tion announced  a  proposed  extension  of  Austro-Hungarian  rail- 
way communications  with  Turkey  and  Greece.  Times,  January 
28 ;  Austria,  Russia  and  the  Balkans,  Spectator,  February  15. 

27  China  accepts  reduction  of  total  export  of  opium  from  India  by 

5,100  chests  yearly,  beginning  with  1908.    Cd.,  3881.    On  Janu-' 
ary  25,  1907,  China  made  proposals  to  Great  Britain  for  th^ 
gradual  abolition  of  the  opium  trade  in  China;  August  12,  1907^ 
Great  Britain  made  the  counter  proposals  accepted.    See  Septem- 
ber 20,  November  21,  1906,  February  7,  June  28,  1907.    Parker: 
The  suppression  of  opium,  J.  of  the  Amer.  Assn.  of  China,  July 
1907,  p.  39. 

28  Prance — United    States.      Additional    commercial    agreement 

signed  at  Washington.  To  supplement  the  commercial  agree- 
ments signed  at  Washington  May  28,  1898,  and  August  20,  1902 
(Compilation  of  treaties  in  force,  Washington,  1904,  pp.  276, 
278).  President's  proclamation  of  same  date  under  authority 
of  the  tariff  act  approved  July  24,  1897,  applies  to  champagnes 
and  other  sparkling  wines,  the  rates  of  duty  provided  by  section 
3  of  said  Act. 

28  Morocco.    Letter  of  Mulai  Hafid  to  the  powers  protesting  against 

the  action  of  France  in  occupying  Chaonia.  Mem.  dipl.,  March 
1 ;  French  difficulties  in  Morocco,  Spectator,  March  7. 

29  India.     Order  to  evacuate  Chumbi  Valley.     This  order  was  con- 

sequent on  payment  by  Tibet  of  last  instalment  of  indemnity  at 
Calcutta,  January  27,  1908.  R.  of  R.,  March;  Times,  January 
28.    See  April  27,  1906,  and  February  8,  1908. 
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fittary,  1908. 
International.  Promulgation  by  president  of  the  United  States 
of  convention  for  the  creation  of  an  international  institute  of 
agriculture  at  Rome.  United  States,  Treaty  series.  No.  489. 
Signed  at  Home,  June  7,  1905 ;  ratification  advised  by  the  senate, 
June  27,  1906;  ratified  by  the  president,  July  7,  1906;  ratifica- 
tion of  the  United  States  deposited  with  the  government  of  Italy, 
August  31,  1906.  Ratifications  by  the  following  powers  also  have 
.  been  deposited  with  or  announced  to  the  government  of  Italy: 
Argentine  Republic,  Belgium,  Costa  Rica,  Cuba,  Denmark,  Egypt, 
Austria,  Hungary,  Germany,  Mexico,  Netherlands,  Ecuador, 
Ethiopia,  France,  Japan,  Great  Britain,  Italy,  Luxemburg,  Nor- 
way, Peru,  Roumania,  Spain,  Sweden,  Switzerland,  China,  Portu- 
gal, Russia,  and  Salvador.  Canada,  Australia,  New  Zealand, 
India  and  Mauritius  have  notified  the  Government  of  Italy  of 
their  adhesion  to  the  said  convention. 

Art.  9.  The  institute,  confining  its  operations  within  an  international 
sphere,  shall  — 

(a)  Collect,  study,  and  publish  as  promptly  as  possible  statistical, 
technical,  or  economic  information  concerning  farming,  both  vegetable  and 
animal  products,  the  commerce  in  agricultural  products,  and  the  prices 
prevailing  in  the  various  markets; 

(b)  Communicate  to  parties  interested,  also  as  promptly  as  possible, 
all  the  information  just  referred  to; 

(c)  Indicate  the  wages  paid  for  farm  work; 

(d)  Make  known  the  new  diseases  of  vegetables  which  may  appear  in 
any  part  of  the  world,  showing  the  territories  infected,  the  progress  of 
the  disease,  and,  if  possible,  the  remedies  which  are  effective  in  combating 
them; 

\e)  Study  questions  concerning  agricultural  cooperation,  insurance, 
and  credit  in  all  their  aspects;  collect  and  publish  information  which 
might  be  useful  in  the  various  countries  in  the  organization  of  works 
connected  with  agricultural  cooperation,  insurance,  and  credit; 

(f)  Submit  to  the  approval  of  the  governments,  if  there  is  occasion 
for  it,  measures  for  the  protection  of  the  common  interests  of  farmers 
and  for  the  improvement  of  their  condition,  after  having  utilized  all  the 
necessary  sources  of  information,  such  as  the  wishes  expressed  by  inter- 
national or  other  agricultural  congresses  or  congresses  of  sciences  applied 
to  agriculture,  agricultural  societies,  academies,  learned  bodies,  etc. 

All  questions  concerning  the  economic  interests,  the  legislation,  and 
the  administration  of  a  particular  nation  shall  be  excluded  from  the 
eonsideration  of  the  institute. 
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The  inauguration  of  the  institute  will  take  place  on  May  23, 
1908^  at  the  palace  set  apart  for  its  headquarters^  at  Villa 
Umberto  I. 

February,  1908. 

1  Portugal.  Assassination  at  Lisbon  of  the  King  and  Crown  Prinoe 
of  Portugal.  Carlos  I.  was  bom  September  28,  1863,  son  of 
Luiz  I.  and  Maria  Pia  who  was  daughter  of  Yittorio  Emanuele, 
king  of  Italy;  married  May  22,  1886,  Marie  Amelie,  daughter  of 
Philippe  Due  d'Orleans,  Comte  de  Paris;  succeeded  to  the  throne 
October  19,  1889.  The  crown  prince  Luiz  Philippe  was  bom 
March  21,  1887.  The  second  son  of  Carlos  I.,  bom  November  15, 
1889,  succeeded  to  the  throne  as  Manuel  II.  Marvaud:  La 
situation  actuelle  du  Portugal,  Q,  dipL,  25:1;  Nation,  86:118; 
The  assassination  of  the  king  of  Portugal,  Spectator,  February  8. 
Sketch  of  Manuel  II.  in  R,  dipL,  February  9.  The  young  king 
of  Portugal,  Spectator,  February  22 ;  Times,  February  3 ;  de  Caix: 
Le  drame  portugais.  La  nouvelle  R.,  2 :25. 

4  Belgium.     Kongo  treaty  withdrawn  and  returned  to  plenipoten- 

tiaries. Cd.,  3880;  The  future  of  the  Congo  state.  Spectator, 
February  29;  Belgium  and  the  Congo,  North  China  Herald, 
January  24. 

5  The  Governing  Board  of  the  International  Bureau  of  American  Be- 

publics  unanimously  adopted  a  resolution  that  the  next  conference 
of  the  American  Republics  be  held  at  Buenos  Aires,  Argentine 
Republic,  in  1910.    B.  A.  R.,  February. 

5  Turkey.    Note  of  tlie  ambassadors  to  the  Porte  with  regard  to  the 

renewal  of  tlie  mandates  of  the  foreign  agents  in  Macedonia. 
Bernus:  Le  conflit  halkanique,  La  nouvelle  R.,  2:49;  Macedonia 
and  Europe,  Spectator,  February  29;  Stead:  Oreat  Britain  and 
Turkey,  Fortnightly  R.,  83:417;  Britain  and  Macedonia,  North 
China  Herald,  86  :302. 

6  France — Germany — Great  Britain — Norway — Russia.     Ratifi- 

cations deposited  at  Cliristiania  of  treaty  signed  at  Christiania 
November  2,  1907.  "  If  the  integrity  of  Norway  is  threatened  by 
any  Power,  the  governments  of  Germany,  France,  Great  Britain 
and  Russia  engage,  after  notice  thereof  from  the  Norwegian  Grov- 
ernment,  to  lend  by  the  means  judged  most  appropriate,  their 
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support  to  that  government  for  the  purpose  of  safeguarding  the 
integrity  of  Norway."  Takes  effect  on  exchange  of  ratifications, 
and  endures  indefinitely  in  periods  of  ten  years  each  until  de- 
nounced at  least  two  years  before  expiration  of  a  period.  J,  0., 
February  13,  14 ;  Treaty  ser,,  1908,  No.  4. 

7  Morocco.     Sir  Harry  Maclean  released  by  Raisuli.    See  June  29, 

1907.  The  British  government  treated  directly  through  the  lega- 
tion with  Raisuli,  who  obtains  £20,000  and  the  release  of  53 
prisoners  and  becomes  himself,  together  with  28  of  his  relatives, 
a  British  protected  subject.  Of  the  money,  £15,000  remains  for 
three  years  deposited  in  the  State  bank,  for  which  sum  as  interest 
Baisuli  will  receive  £50  monthly.  In  addition,  his  slave  women 
have  been  returned  to  him  who  were  taken  soon  after  the  destruc- 
tion of  his  house  at  Zinat.    Times,  February  8. 

8  Tibet.     Evacuation  of  the  Chumbi  Valley  by  the  British  troops 

begins.  See  January  29,  1908. 
10  France — United  States.  Arbitration  convention  signed  at  Wash- 
ington; ratification  advised  by  the  senate,  February  19,  1908; 
ratified  by  the  President,  February  27,  1908 ;  ratified  by  France, 
March  3,  1908;  ratifications  exchanged  at  Washington,  March  12, 
1908;  proclamation  by  President  of  the  United  States  March  14, 

1908.  U.  S.  Treaty  series.  No.  490. 

Art.  1.  Differences  which  may  arise  of  a  legal  nature,  or  relating  to 
the  interpretation  of  treaties  existing  between  the  two  Contracting 
Parties,  and  which  it  may  not  have  been  possible  to  settle  by  diplomacy, 
shall  be  referred  to  the  Permanent  Court  of  Arbitration  established  at 
The  Hague  by  the  Convention  of  the  29tli  July,  1899,  provided,  never- 
theless, that  they  do  not  affect  the  vital  interests,  the  independence,  or 
the  honor  of  the  two  Contracting  States,  and  do  not  concern  the  interests 
of  third  Parties. 

Art.  2.  In  each  individual  case  the  High  Contracting  Parties,  before 
appealing  to  the  Permanent  Court  ot  Arbitration,  shall  conclude  a  special 
agreement  defining  clearly  the  matter  in  dispute,  the  scope  of  the  powers 
of  the  Arbitrators,  and  the  periods  to  be  fixed  for  the  formation  of  the 
Arbitral  Tribunal  and  the  several  stages  of  the  procedure.  It  is  under- 
stood that  on  the  part  of  the  United  States  such  special  agreements  will 
be  made  by  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  on  the  part  of  France  they  will  be  subject 
to  the  procedure  required  by  the  qpnstitutional  laws  of  France. 
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February,  1908. 

11    Germany — Montenegro.     Ratifications  exchanged 

of  commerce  and  navigation  signed  at  Cettigne  J 

ReichS'O.,  1908^  No.  8.    Takes  effect  on  exchange 

and   endures   until   December    31,    1917,    and   o 

denouncement 

Henrt  i 
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UNITED  STATES^ 

Africa,  Conyention  revising  duties  imposed  by  Brussels  conventioiiy 
June  8,  1899,  on  spirituous  liquors  imported  into  certain  regions  of. 
Signed  at  Brussels  Nov.  3,  1906;  proclaimed  Dec.  2,  1907.  7  p.  Dept 
of  state. 

France,  Commercial  agreement  between  the  United  States  and.  Feb. 
1,  1908.     4  p.     Bureau  of  manufactures.     (Tariff  series  6a.) 

France,  Reciprocity  with.  Proclamation.  Jan.  28,  1908.  1  p.  Presi- 
dent. 

France,  Beciprocity  between  the  United  States  and.  Jan.  29,  1908. 
3  p.    Treasury  dept.    (Dept.  circular  8,  1908.) 

Great  Britain,  Commercial  agreement.    1907.    2  p.    Dept.  of  state. 

Great  Britain  and  Ireland,  Eeciprocity  between  the  United  States 
and  the  United  Kingdom  of.  Dec.  27,  1907.  2  p.  Treasury  dept 
(Treasury  dept.  circular  77,  1907.) 

Immigration,  Annual  report  of  the  commissioner-general  of.  1907. 
^55  p.    Bureau  of  immigration  and  naturalization.    25c. 

International  waterways  commission.  Third  progress  report  of.    1907.  %V' 
-46  p.    Paper,  5c.  y 

Message  to  Congress  at  the  beginning  of  the  1st  session  of  the  60th 
Congress.    1907.    63  p.    President.    Paper,  10c. 

Naturalization,  Annual  report  of  the  chief  of  the  division  of.  1907. 
16  p.    Bureau  of  immigration  and  naturalization. 

Treaties  in  force.  Compilation  of.  1904.  [Reprint,  1907.]  996  p. 
Senate  committee  on  foreign  relations.    Cloth,  65c. 

GREAT  BBITAIN* 

Canada  and  France,  Despatch  from  H.  M.  charg^  d'affaires  at  Paris 
transmitting  copy  of  convention  respecting  commercial  relations  between. 
Signed  at  Paris  Sept.  19,  1907.    Foreign  office,     (cd.  3823.)    3d. 

'When  prices  are  given,  the  document  in  question  may  be  obtained  for  the 
amount  mentioned  from  the  Superintendent  of  Docximents,  Government  Printing 
Office,  Washington,  D.  C. 

t  OIBcial  publications  of  Great  Britain,  India  and  many  of  the  British  colonies 
may  be  purchased  of  P.  S.  King  &  Son,  2  and  4  Great  Smith  Street,  Westminster, 
London. 
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France^  Agreement  between  the  United  Kingdom  and,  respecting  com* 
mercial  travellers'  samples.     Signed  at  Paris  Oct.  23,  1907.     Forei^ 
office,    (cd.  3855.)    |d. 

France,  Agreement  between  the  United  Kingdom  and,  supplementa 
to  the  money  order  convention  of  Sept.  21,  1887.    Signed  at  Paris  J 
30,  1906.    Foreign  office,     (cd.  3820.)    Jd. 

France,  Convention  between  the  United  Kingdom  and,  for  the  exchan 
of  money  orders  beti^'cen  the  United  Kingdom  and  various  Fren 
colonies.    Signed  at  Paris  June  30, 1906.    Foreign  office,  (cd.  3821.) 

Hague  conference.    Correspondence  respecting  the  second  peace 
ference  held  at  The  Hague  in  1907.     [April,  1906,  to  Oct.,   190 
Foreign  office,    (cd.  3857.)     Is.  6d.    . 

International  treaty  engagements.  Accessions,  etc.,  of  foreign  states 
various.    1907.    Foreign  office,     (cd.  3783.)    Jd. 

Liquor   traffic   in   Africa,   International   convention   respecting 
Signed  at  Brussels  Nov.  30,  1906.    Foreign  office,    (cd.  3856.)     Id. 

New  Hebrides,  Order  in  Council  providing  for  the  exercise  of  H. 
jurisdiction  within  the,  in  accordance  with  the  convention  of  Oct.  %9 

1906,  as  amended  by  notes  of  Aug.  29,  1907.     29  p.     Privy  council- 
(Statutory  rules  and  orders,  1907,  No.  864.) 

Nicaragua,  Accession  of,  to  the  declaration  signed  at  The  Hague  Jul; 
29,  1899,  respecting  expanding  bullets  and  asphyxiating  gases.    Oct.  11 

1907.  Foreign  office,    (cd.  3819.)    \A, 
Nicaragua,  Accessions  of  British  colonies,  etc.,  to  the  treaty  of  friend—- 

ship,  commerce  and  navigation  between  the  United  Kingdom  and.  Signed 
at  Managua  July  28,  1905.    1907.    Foreign  office,  (cd.  3822.)     Jd. 

Sleeping  sickness,  Further  paper  respecting  the  proceedings  of  the 
first  international  conference  on,  held  at  London  in  June,  1907.  Foreign 
office,     (cd.  3854.)     2d. 

Transvaal,  Further  correspondence  relating  to  legislation  affecting 
Asiatics  in  the.  [April,  1907,  to  Jan.,  1908.]  Colonial  office,  (cd. 
3887.)    lOd. 

Turkey,  Accession  of,  to  the  convention  signed  at  Geneva  July  6,  1906, 
for  the  amelioration  of  the  condition  of  the  wounded  and  sick  in  armies 
in  the  field.    August  24,  1907.    Foreign  office,    (cd.  3781.)    ^d. 

United  States,  Agreement  between  the  United  Kingdom  and  the, 
respecting  commercial  travellers'  samples  entering  the  United  Kingdom 
and  import  duties  on  British  works  of  art  entering  the  United  States. 
Signed  at  London  Nov.  19.  1907.    Foreign  office,    (cd.  3853.)     ^d. 
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Universal  postal  union.  Agreement  for  the  exchange  of  insured  letters 
and  boxes,  26th  May,  1906.    Post  office,    (cd.  3558.)     2d. 

Universal  postal  union.  Convention  of  Borne,  26th  May,  1906.  Po$i 
office,    (cd.  3556.)     3d. 

West  Indies.  List  of  laws  dealing  with  the  emigration  of  laborers 
from  the  British  West  Indian  colonies  to  foreign  countries.  1907. 
Colonial  office,    (cd.  3827.)    ^d. 

CANADA 

France,  Correspondence  and  memoranda  in  connection  with  the  con- 
vention of  1907  respecting  the  commercial  relations  between  Canada  and. 
Ottawa,  1908.    29  p. 

Provincial  boundaries.  Copy  of  letters,  communications,  memorials, 
petitions  or  documents,  received  during  the  past  three  years  from  the 
government  of  any  province  in  the  Dominion,  relating  to  the  extension 
or  alteration  of  the  boimdaries  of  any  province  of  Canada.  Ottawa,  1907. 
48  p. 

HONDUBAS 

Contestacion  al  manifiesto  del  Senor  Presidente  de  la  repiiblica  dada 
per  la  Asamblea  nacional  constituyente.    1908.    13  p. 

Laudo  pronunciado  por  S.  M.  el  Bey  de  Espana  en  la  cuestion  de 
limites  entre  las  repi^blicas  de  Honduras  y  Nicaragua  precedido  de  ima 
resena  del  acto  de  su  entrega  oficial,  de  las  alocuciones  pronunciadas  en 
fl  y  del  decreto  No.  18  expedido  por  el  poder  ejecutivo.    1907.    31  p. 

Manifiesto  lefdo  por  el  Senor  Presidente  provisional  de  la  reptiblica  de 
Honduras  Dr.  Gral.  Don  Miguel  R.  Davila  ante  la  Asamblea  nacional 
constituyente.    1908.    16  p. 

NICARAGUA 

Relaciones  exteriores,  Memoria  de.  1906-7.  Managua,  lii.,  475  p. 
Departamenio  de  relaciones  exteriores. 

Philip  Db  Witt  Phair. 


JUDICIAL  DECISIONS  INVOLVING  QUESTIONS  OF 

INTERNATIONAL  LAW 

THE  DISCONTO  GESELLSCHAFT  V.  AUGUSTUS  C.  UlCBRBIT. 

Supreme  Court  of  the  United  States,  February,  1908. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court: 
The  Disconto  Gesellschaft,  a  banking  corporation  of  Berlin,  Germany 
began  an  action  in  the  Circuit  Court  of  Milwaukee  County,  Wisconsin,  oa 
August  17,  1901,  against  (Gerhard  Terlinden  and  at  the  same  time 
nisheed  the  First  National  Bank  of  Milwaukee.    The  bank  appeared  an< 
admitted  an  indebtedness  to  Terlinden  of  $6,420.     The  defendant 
error  Umbreit  intervened  and  filed  an  answer,  and  later  an  amende(^ 
answer. 

A  reply  was  filed,  taking  issue  upon  certain  allegations  of  the  answer,'^ 
and  a  trial  was  had  in  the  Circuit  Court  of  Milwaukee  County,  in  whicbcr 
the  court  found  the  following  facts : 

That  on  the  17th  day  of  August,  1901,  the  above-named  plaintiff,  the  IMaoonto^ 
Gesellschaft,  commenced  an  action  in  this  court  against  the  above-named  defend- 
ant, Gerhard  Terlinden,  for  the  recovery  of  damages  sustained  fay  the  tort  of 
the  said  defendant,  committed  in  the  month  of  May,  1901;  that  said  defendant 
appeared  in  said  action  by  A.  C.  Umbreit,  his  attorney,  on  August  19,  1901,  and 
answered  the  plaintifTs  complaint;   that  thereafter  such  proceedings  were  had 
in  said  action  that  judgment  was  duly  given  on  February  19,  1904,  in  favor  of 
said  plaintiff,  Disconto  Gesellschaft,  and  against  said  defendant,  Terlinden,  for 
$94,145.11   damages  and  costs;   that  $85,371.49,  with  interest  from   March   26, 
1904,  is  now  due  and  unpaid  thereon;  that  at  the  time  of  the  commencement  of 
said  action,  to  wit,  on  August  17,  1901,  process  in  garnishment  was  served  on 
the  above-named  garnishee,  First  National  Bank  of  Milwaukee,  as  garnishee  of 
the  defendant  Terlinden. 

That  on  August  9,  1901,  and  on  August  14,  1901,  a  person  giving  his  name 
as  Theodore  Grafe  deposited  in  said  First  National  Bank  of  Milwaukee  the 
equivalent  of  German  money  aggregating  $6,420.00  to  his  credit  upon  aooount; 
that  said  sum  has  remained  in  said  bank  ever  since,  and  at  the  date  hereof  with 
interest  accrued  thereon  amounted  to  $6,969.47. 

That  the  defendant  Gerhard  Terlinden  and  said  Theodore  Grafe,  mentioned 
in  the  finding,  are  identical  and  the  same  person. 

That  the  interpleaded  defendant,  Augustus  C.  Umbreit,  on  March  21,  1904, 
commenced  an  action  in  this  court  against  the  defendant  Terlinden  for  recovery 
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^'^T'  services  rendered  between  August  16,  1901,  and  February  1,  1903;  that  no 

Personal  service  of  the  summons  therein  was  had  on  the  said  defendant;  that 

99.id    summons  was  served  by  publication  only  and  without  the  mailing  of  a 

^^Py  of  the  summons  and  of  the  complaint  to  said  defendant;  that  said  defendant 

^d    not   appear  therein;   that  on  June   11,   1904,  judgment  was  given  in  said 

action  by  default  in  favor  of  said  Augustus  C.  Umbreit  and  against  said  defendant 

Terlinden  for  $7,500  damages,  no  part  whereof  has  been  paid;  that  at  the  time 

of  ^lie   commencement  of  said  action  process  of  garnishment  was  served,  to  wit, 

on   Jbflarch  22,  1904,  on  the  garnishee.  First  National   Bank  of  Milwaukee,  as 

gamisliee  of  said  defendant  Terlinden. 

X*l&At  the  defendant  Terlinden  at  all  the  times  set  forth  in  finding  number  one 

was    and  still  is  a  resident  of  Germany;  that  about  July  11,  1901,  he  absconded 

froixi    Germany  and  came  to  the  State  of  Wisconsin  and  assumed  the  name  of 

^ecHlore  Grafe;  that  on  August  16,  1901,  he  was  apprehended  as  a  fugitive  from 

jiis^ice  upon  extradition  proceedings  duly  instituted  against  him,  and  was  there- 

''pon  extradited  to  Germany. 

^I^at  the  above-named  plaintiff.  The  Disconto  Gesellshaft,  at  all  the  time  set 
fortli  in  the  findings  was,  ever  since  has  been  and  still  is  a  foreign  corporation, 
^  ^^rit»  of  Germany,  and  during  all  said  time  had  its  principal  place  of  business 
>n  Serlin,  Germany;  that  the  above-named  defendant,  Augustus  C.  Umbreit, 
^ux-in^  all  said  times  was  and  still  is  a  resident  of  the  State  of  Wisconsin. 

^hcLt  on  or  about  the  27th  day  of  July,  1901,  proceedings  in  bankruptcy  were 

^'^^^^ated   in  Grermany  against   said   defendant   Terlinden,   and   Paul    Hecking 

'Ppo^Yited  trustee  of  his  estate  in  such  proceedings  on  said  date;  that  thereafter, 

^'^^      on  or  after   August  21,    1901,   the   above-named    plaintiff.   The    Disconto 

boa^.  1  ^  achaft,  was  appointed  a  member  of  the  committee  of  creditors  of  the  defend- 

•n^     "^^crlinden's  personal  estate,  and  accepted  such  appointment;   and  that  the 

*^^^'^^^n*med  plaintiff.  The  Disconto  Gesellschaft,   presented  its   claim  to  said 

^^^^'^'^56  in  said  bankruptcy  proceedings;  that  said  claim  had  not  been  allowed 

^^     •■^^d  trustee  in  January,  1902,  and  there  is  no  evidence  that  it  has  since 

*^       allowed;  that  nothing  has  been  paid  upon  said  claim;  that  said  claim  so 

Vy^^'^nted  and  submitted  is  the  same  claim  upon  which  action  was  brought  by 

^      plaintiff  in  this  court  and  judgment  given,  as  set  forth  in  finding  No.   1; 

~^^     said  action  was   instituted  by   said   plaintiff,   The   Disconto   Gesellschaft, 

^^'^^X^xigh  the  German  consul  in  Chicago;   and  that  the  steps  so  taken  by  the 

V»^intiff,  The  Disconto  Gesellschaft,  had  the  consent  and  approval  of  Dr.  Paul 

^^Ving  as  trustee  in  bankruptcy,  so  appointed  in  the  bankruptcy  proceedings 

^  Germany,  and  that  after  the  commencement  of  the  same  the  plaintiff.  The 

Diaconto  Gesellschaft,  agreed  with  said  trustee  that  the  moneys  it  should  recover 

in  said  action  should  form  part  of  the  said  estate  in  bankruptcy  and  be  handed 

over  to  said  trustee;   that,  among  other  provisions,  the  German  bankrupt  act 

contained  the  following:     "  Sec.  14.    Pending  the  bankruptcy  proceedings,  neither 

the  assets  nor  any  other  property  of  the  bankrupt  are  subject  to  attachment 

or  execution  in  favor  of  individual  creditors." 

Upon  the  facts  thus  found  the  Circuit  Court  rendered  a  judgment 
giving  priority  to  the  levy  of  the  Disconto  Gesellschaft  for  the  satisfac- 
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tion  of  its  judgment  out  of  the  fund  attached  in  the  hands  of  the  bank. 
Umbreit  then  appealed  to  the  Supreme  Court  of  Wisconsin.  That  court 
reversed  the  judgment  of  the  Circuit  Court,  and  directed  judgment  in 
favor  of  Umbreit,  that  he  recover  the  sum  gamisheed  in  the  bank.  127 
Wis.  651.  Thereafter  a  remittitur  was  filed  in  the  Circuit  Court  of  Mil- 
waukee County  and  a  final  judgment  rendered  in  pursuance  of  the  direc- 
tion of  the  Supreme  Court  of  Wisconsin.  This  writ  of  error  is  prosecuted 
to  reverse  that  judgment.  At  the  same  time  a  decree  in  an  equity  suit, 
involving  a  fund  in  another  bank,  was  reversed  and  remanded  to  the 
Circuit  Court.  This  case  had  been  heard,  by  consent,  with  the  attach- 
ment suit.    With  it  we  are  not  concerned  in  this  proceeding. 

No  allegation  of  Federal  rights  appeared  in  the  case  until  the  applica- 
tion for  rehearing.  In  this  application  it  was  alleged  that  the  effect  of 
the  proceedings  in  the  State  court  was  to  deprive  the  plaintiff  in  error  of 
its  property  without  due  process  of  law,  contrary  to  the  Fourteenth 
Amendment,  and  to  deprive  it  of  certain  rights  and  privileges  guaranteed 
to  it  by  treaty  between  the  Kingdom  of  Prussia  and  the  United  States. 
The  Supreme  Court  of  Wisconsin,  in  passing  upon  the  petition  for  rehear- 
ing and  denying  the  same,  dealt  only  with  the  alleged  invasion  of  treaty 
rights,  overruling  the  contention  of  the  plaintiff  in  error.  127  Wis.  676. 
It  is  well  settled  in  this  court  that  it  is  too  late  to  raise  Federal  questions 
reviewable  here  by  motions  for  rehearing  in  the  State  court.  Penn.  v.  St. 
Louis,  165  U.  S.  273;  Fullerton  v.  Texas,  196  U.  S.  192;  McMillen  v. 
Ferrum  Mining  Company,  197  U.  S.  343,  347;  French  v.  Taylor,  199 
U.  S.  274,  278.  An  exception  to  this  rule  is  found  in  cases  where  the 
Supreme  Court  of  the  State  entertains  tlie  motion  and  expressly  passes 
upon  the  Federal  question.  Mallett  v.  North  Carolina,  181  U.  S.  589; 
Leigh  V.  Green,  193  U.  S.  79. 

Conceding  that  this  record  sufficiently  shows  that  the  Supreme  Court 
heard  and  passed  upon  the  Federal  questions  made  upon  the  motion  for 
rehearing,  we  will  proceed  briefly  to  consider  them. 

The  suit  brought  by  the  Disconto  Gesellschaft  in  attachment  had  for 
its  object  to  subject  the  fund  in  tlie  bank  in  Milwaukee  to  the  payment 
of  its  claim  against  Terlinden.  The  plaintiff  was  a  German  corporation 
and  Terlinden  was  a  German  subject.  Umbreit,  the  intervenor,  was  a 
citizen  and  resident  of  Wisconsin.  Tlie  Supreme  Court  of  Wisconsin 
adjudged  that  the  fund  attaclied  could  not  be  subjected  to  the  payment 
of  the  indebtedness  due  the  foreign  corporation  as  against  the  claim 
asserted  to  the  fund  by  one  of  its  own  citizens,  although  that  claim  arose 
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after  the  attachment  by  the  foreign  creditor ;  and,  further,  that  the  fact 
that  the  effect  of  judgment  in  favor  of  the  foreign  corporation  would  be, 
under  the  facts  found,  to  remove  the  fund  to  a  foreign  country,  there  to 
be  administered  in  favor  of  foreign  creditors,  was  against  the  public 
policy  of  Wisconsin,  which  forbade  such  discrimination  as  against  a 
citizen  of  that  State. 

Alien  citizens,  by  the  policy  and  practice  of  the  courts  of  this  country, 
are  ordinarily  permitted  to  resort  to  the  courts  for  the  redress  of  wrongs 
and  the  protection  of  their  rights.  4  Moore  International  Law  Digest, 
7;  Wharton  on  Conflict  of  Laws,  §  17. 

But  what  property  may  be  removed  from  a  State  and  subjected  to  the 
claims  of  creditors  of  other  States,  is  a  matter  of  comity  between  nations 
and  States  and  not  a  matter  of  absolute  right  in  favor  of  creditors  of 
another  sovereignty,  when  citizens  of  the  local  State  or  country  are 
asserting  rights  against  property  within  the  local  jurisdiction. 

"  Comity,"  in  the  legal  sense,  says  Mr.  Justice  Gray,  speaking  for  this 
court  in  Hilton  v.  Guyot,  159  U.  S.  113,  163,  "  is  neither  a  matter  of 
absolute  obligation  on  the  one  hand  nor  of  mere  curtesy  and  good  will 
upon  the  other.  But  it  is  the  recognition  which  one  nation  allows  in  its 
territory  to  the  legislative,  executive  or  judicial  acts  of  another  nation, 
having  due  regard  both  to  international  duty  and  convenience,  and  to  the 
rights  of  its  own  citizens  or  of  other  persons  who  are  under  the  protection 
of  its  laws." 

In  the  elaborate  examination  of  the  subject  in  that  case  many  cases  are 
cited  and  the  writings  of  leading  authors  on  the  subject  extensively 
quoted  as  to  the  nature,  obligation  and  extent  of  comity  between  nations 
and  States.  The  result  of  the  discussion  shows  that  how  far  foreign 
creditors  will  be  protected  and  their  rights  enforced  depends  upon  the 
circumstances  of  each  case,  and  that  all  civilized  nations  have  recognized 
and  enforced  the  doctrine  that  international  comity  does  not  require  the 
enforcement  of  judgments  in  such  wise  as  to  prejudice  the  rights  of  local 
creditors  and  the  superior  claims  of  such  creditors  to  assert  and  enforce 
demands  against  property  within  the  local  jurisdiction.  Such  recogni- 
tion is  not  inconsistent  with  that  moral  duty  to  respect  the  rights  of 
foreign  citizens  which  inheres  in  the  law  of  nations.  Speaking  of  the 
doctrine  of  comity,  Mr.  Justice  Story  says :  "  Every  nation  must  be  the 
final  judge  for  itself,  not  only  of  the  nature  and  extent  of  the  duty,  but 
of  the  occasions  on  which  its  exercise  may  be  justly  demanded."  Story 
on  Conflict  of  Laws,  §  33. 
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The  doctrine  of  comity  has  been  the  subject  of  frequent  discussion  in 
the  courts  of  this  country  when  it  has  been  sought  to  assert  rights  accni- 
ing  under  assignments  for  the  benefit  of  creditors  in  other  States  as 
against  the  demands  of  local  creditors,  by  attachment  or  otherwise  in  the 
State  where  the  property  is  situated.  The  cases  were  reviewed  by  Mr. 
Justice  Brown,  delivering  the  opinion  of  the  court  in  Security  Trust 
Company  v.  Dodd,  Mead  &  Co.,  173  U.  S.  624,  and  the  conclusion  reached 
that  voluntary  assignments  for  the  benefit  of  creditors  should  be  given 
force  in  other  States  as  to  property  therein  situate,  except  so  far  as  they 
come  in  conflict  with  the  riglits  of  local  creditors,  or  with  the  public 
policy  of  the  State  in  which  it  is  sought  to  be  enforced ;  and,  as  was  said 
by  Mr.  Justice  McLean  in  Oakey  v.  Bennett,  11  How.  33,  44,  "  national 
comity  does  not  require  any  government  to  give  effect  to  such  assignment 
[for  the  benefit  of  creditors]  when  it  shall  impair  the  remedies  or  lessen 
the  securities  of  its  own  citizens." 

There  being,  then,  no  provision  of  positive  law  requiring  the  recogni- 
tion of  the  right  of  the  plaintiff  in  error  to  appropriate  property  in  the 
State  of  Wisconsin  and  subject  it  to  distribution  for  the  benefit  of  foreign 
creditors  as  against  the  demands  of  local  creditors,  how  far  the  public 
policy  of  the  State  permitted  such  recognition  was  a  matter  for  the  State 
to  determine  for  itself.  In  determining  that  the  policy  of  Wisconsin 
would  not  permit  the  property  to  be  thus  appropriated  to  the  benefit  of 
alien  creditors  as  against  the  demands  of  the  citizens  of  the  State,  the 
Supreme  Court  of  Wisconsin  has  done  no  more  than  has  been  frequently 
done  by  nations  and  States  in  refusing  to  exercise  the  doctrine  of  comity 
in  such  wise  as  to  impair  the  riglit  of  local  creditors  to  subject  local  prop- 
erty to  their  just  claims.  We  fail  to  perceive  how  this  application  of  a 
well-known  rule  can  be  said  to  deprive  the  plaintiff  in  error  of  its  property 
without  due  process  of  law. 

Upon  the  motion  for  rehearing  the  plaintiff  in  error  called  attention  to 

two  alleged  treaty  provisions  between  the  United  States  and  the  Kingdom 

of  Prussia,  the  first  from  the  treaty  of  1828  and  the  second  from  the 

treaty  of  1799.    As  to  the  last-mentioned  treaty  the  following  provision 

was  referred  to : 

Each  party  shall  endeavor  by  all  the  means  in  their  power  to  protect  and 
defend  all  vessels  and  other  eflfects  belonging  to  the  citizens  or  subjects  of  the 
other,  which  shall  be  within  the  extent  of  their  jurisdiction  by  sea  or  by  land. 

The  treaty  of  1799  expired  by  its  own  terms  on  June  2,  1810,  and  the 
provision  relied  upon  is  not  set  forth  in  so  much  of  the  treaty  as  was 


DECISIONS    INVOLVING   QUESTIONS   OF   INTERNATIONAL   LAW        417 

revived  by  article  12  of  the  treaty  of  May  1,  1828.  See  Compilation  of 
Treaties  in  Force,  1904,  prepared  under  resolution  of  the  Senate,  p.  638 
et  seq.  If  this  provision  of  the  treaty  of  1799  were  in  force  we  are  unable 
to  see  that  it  has  any  bearing  upon  the  present  case. 

Article  one  of  the  treaty  of  1828  between  the  Kingdom  of  Prussia  and 
the  United  States  is  as  follows : 

There  shall  be  between  the  territories  of  the  high  contracting  parties  a  recipro- 
eal  liberty  of  commerce  and  navigation.  The  inhabitants  of  their  respective 
states  shall  mutually  have  liberty  to  enter  the  ports,  places  and  rivers  of  the 
territories  of  each  party  wherever  foreign  commerce  is  permitted.  They  shall 
be  at  liberty  to  sojourn  and  reside  in  all  parts  whatsoever  of  said  territories,  in 
order  to  attend  to  their  aflfairs;  and  they  shall  enjoy,  to  that  effect,  the  same 
aeeurity  and  protection  as  natives  of  the  country  wherein  they  reside,  on  condi- 
tion of  their  submitting  to  the  laws  and  ordinances  there  prevailing. 

This  treaty  is  printed  as  one  of  the  treaties  in  force  in  the  compilation 
of  1904,  p.  643,  and  has  undoubtedly  been  recognized  by  the  two  govern- 
ments as  still  in  force  since  the  formation  of  the  German  Empire.  See 
Terlinden  v.  Ames,  184  U.  S.  270;  Foreign  Relations  of  1883,  p.  369; 
Foreign  Relations  of  1885,  pp.  404,  443,  444;  Foreign  Relations  of  1887, 
p.  370;  Foreign  Relations  of  1895,  part  one,  538. 

Assuming,  then,  that  this  treaty  is  still  in  force  between  the  United 
States  and  the  German  Empire,  and  conceding  the  rule  that  treaties 
should  be  liberally  interpreted  with  a  view  to  protecting  the  citizens  of 
the  respective  countries  in  rights  thereby  secured,  is  there  anything  in 
this  article  which  required  any  diflPerent  decision  in  the  Supreme  Court 
of  Wisconsin  than  that  given  ?  The  inhabitants  of  the  respective  coun- 
tries are  to  be  at  liberty  to  sojourn  and  reside  in  all  parts  whatsoever  of 
said  territories  in  order  to  attend  to  their  affairs,  and  they  shall  enjoy, 
to  that  effect,  the  same  security  and  protection  as  the  natives  of  the 
country  wherein  they  reside,  upon  submission  to  the  laws  and  ordinances 
there  prevailing.  It  requires  very  great  ingenuity  to  perceive  anything 
in  this  treaty  provision  applicable  to  the  present  case.  It  is  said  to  be 
found  in  the  right  of  citizens  of  Prussia  to  attend  to  their  affairs  in  this 
country.  The  treaty  provides  that  for  that  purpose  they  are  to  have  the 
same  security  and  protection  as  natives  in  the  country  wherein  they 
reside.  Even  between  States  of  the  American  Union,  as  shown  in  the 
opinion  of  Mr.  Justice  Brown  in  Security  Trust  Co.  v.  Dodd,  Mead  & 
Co.,  173  U.  S.,  supra,  it  has  been  the  constant  practice  not  to  recognize 
assignments  for  the  benefit  of  creditors  outside  the  State,  where  the  same 
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cune  in  conflict  with  the  rights  of  domeetic  creditors  seeking  to  racv^ 
their  debts  against  local  property.     This  is  the  doctrine  in  force 
against  natives  of  the  country  residing  in  other  States,  and  it  ia  1 
doctrine  which  has  been  applied  by  the  Supreme  Court  of  WiaconaiiL  ^ 

foreign  creditors  residing  in  Germany.     In  short,  there  ia  nothing  -^ 

this  treaty  undertaking  to  change  the  well-recognized  rule  between  Sta-A^^'" 
and  nations  which  permits  a  country  to  first  protect  the  rights  of  its  o  w*"^ 
citizens  in  local  property  before  permitting  it  to  be  taken  ont  ol  tZ^^ 
jurisdiction  for  administration  in  favor  of  those  residing  b^ond  tbeL-^""^ 
borders.  ^ 

The  judgment  of  the  Circuit  Court  of  Milwaukee  Coontj  entered  apoo 
the  remittitur  from  the  Supreme  Court  of  Wieconain  ia 

Affirmed. 


THE  JDSAODA  IRON  COMPANY   (LIMITED)   T.  THE  ONTTED  STATES 

(Decided  January  28,  1907.) 

^  United  States  Court  of  Clatmi,  99 

BABltEY,  J.,  delivered  the  opinion  of  the  court: 

The  claimant  is  a  corporation  organized  and  existing  nnder  the  lam 
of  Pennsylvania,  having  its  principal  oflice  and  place  of  doing  bnsineas 
in  the  city  of  Philadelphia.  This  corporation  is  now,  and  for  several 
years  has  been,  engaged  in  the  business  of  mining  and  Belling  iron  ote 
and  its  products,  and  in  manufacturing  iron  and  steel  products,  and 
was  engaged  in  that  buBiness  during  the  Spanish  war.  In  furtherance 
of  the  business,  it  owned,  leased,  and  operated  mines  in  the  island  of 
Cuba,  and  maintained  offices  and  manufacturing  works  in  Cuba  during 
such  war;  and  alao  owned,  in  connection  with  such  works,  66  buildings, 
which  had  been  used  as  dwelling  houecs  for  the  use  and  occupation  of 
its  employees,  and  as  Rtorehouses,  offices,  etc.,  in  connection  with  the 
business  of  the  claimant. 

^Vhile  the  Spanish  war  was  in  progress,  and  on  or  about  Jnly  11, 
1898,  General  Miles,  then  in  command  of  the  United  States  forces  in 
Cuba,  by  the  advice  of  the  medical  staff,  ordered  the  destruction  by  fire 
of  the  66  houses  mentioned,  to  prevent  the  spread  of  the  yellow  fever 
then  prevalent  in  that  vicinity,  by  the  destruction  of  the  fever  germa 
which  were  believed  to  be  lurking  tlierein.  At  the  time  of  the  destruc- 
tion of  these  houses,  troops  of  the  United  States  were  stationed  near 
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them^  and  they  were  burned  for  the  purpose  of  preserving  the  health  and 
lives  of  these  troops.  In  connection  with  these  houses,  some  furniture 
and  tools  belonging  to  the  claimant  were  also  incidentally  destroyed 
by  said  fire.  Also,  about  the  same  time,  other  personal  property  of  the 
claimant  was  damaged  by  the  necessary  military  operations  of  the  United 
States  troops. 

This  action  is  brought  by  the  claimant  to  recover  from  the  defendants 
a  judgment  for  damages  growing  out  of  this  destruction. 

The  first  question  to  be  considered  in  the  determination  of  this  case 
is  the  status  of  the  property  destroyed  —  *.  e.,  whether  it  is  to  be  treated 
as  "  enemy  property  "  or  the  property  of  a  citizen  of  the  United  States. 
The  law  seems  to  be  well  settled  that  when  a  citizen  of  one  belligerent 
country  is  doing  business  in  the  other  belligerent  country  and  has  built 
up  and  purchased  property  there  which  has  a  permanent  situs,  such 
property  is  subject  to  the  same  treatment  as  property  of  the  enemy.  At 
first  sight  this  rule  of  law  seems  to  be  a  harsh  one,  but  when  we  con- 
sider that  the  property  therein  situated  is  a  part  of  the  assets  of  a 
country,  and  in  a  certain  sense  a  part  of  the  country  itself,  and  further 
consider  the  difficulty,  in  stress  of  war,  of  discriminating  between  enemy 
and  citizen  property  situated  in  the  same  country,  the  rule  seems  to  be 
reasonable  and  necessary. 

A  foreigner  living  and  established  within  the  territory  of  a  State  is,  to  a 
lurge  extent,  under  its  control ;  he  can  not  be  made  to  serve  it  personally  in  war, 
l»at  he  contributes  by  way  of  payment  of  ordinary  taxes  to  its  support,  and  his 
property  is  liable,  like  that  of  subjects,  to  such  extraordinary  subsidies  as  the 
prosecution  of  a  war  may  demand.  His  property  being  thus  an  element  of 
strength  to  the  State,  it  may  reasonably  be  treated  as  hostile  by  an  enemy. 
< Hall's  International  Law,  6th  ed.,  497.) 

Property  is  considered  to  be  necessarily  hostile  by  its  origin  when  it  consists 

mn  the  produce  of  estates  owned  by  a  neutral  in  belligerent  territory,  although 

lie   may   not  be   resident  there.      Land,   it   is   held,   being  fixed,   is   necessarily 

mssociated  with  the  permanent  interests  of  the  State  to  which  it  belongs,  and 

Its  proprietor,  so  far  from  being  able  to  impress  his  own  character,  if  it  happens 

^to  be  neutral,  upon  it  or  its  produce,  is  drawn  by  the  intimacy  of  his  association 

-with  property  which  can  not  be  moved  into  identification  in  respect  of  it  with  its 

national  character.     The  produce  of  such  property  therefore  is  liable  to  capture 

under   all   cirtumstances   in   which    enemy's   property   can   be   seized.       (Haira 

International  Law,  5th  ed.,  504.) 

The  same  doctrine  is  laid  down  in  Halleck's  International  Law,  volume 
1,  414-415,  and  in  Taylor's  International  Law,  533,  and  has  been  recog- 
nized by  the  Supreme  Court  (Thirty  Hogshead  of  Sugar  v.  Boyle,  9 
n^^-m.^u  ioi\ 
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Assuming  the  property  in  question  to  be  treated  as  **  enemy  propertyy** 
we  see  no  ground  for  the  contention  that  the  Government  is  liable  for  its 
destruction  under  the  circumstances  as  stated;  for,  while  the  scTerities 
of  war  are  being  much  ameliorated  by  recent  treaties  and  international 
conferences,  war,  within  certain  limits,  is  and  always  will  be  destmctive 
of  the  lives  and  property  of  the  enemy. 

Some  of  the  circumstances  under  which  the  property  of  the  enemy 

may  be  destroyed  are  stated  by  the  same  authority  as  follows : 

Finally,  all  devastation  is  permissible  when  really  necessary  for  the  presem-^ 
tion  of  the  force  committing  it  from  destruction  or  surrender;   it  would 
be  impossible  to  deny  to  an  invader  the  right  to  cut  the  dikes  of  Holland 
save  himself  from  such  a  fate.      (Hall's  International  Law,  5th  ed.,  636; 
also  Taylor's  International  Law,  482-483.) 

In  the  exigencies  of  war,  the  military  forces  of  the  United  States  w 
placed  in  a  position  where  the  lives  of  the  soldiers  were  endangered 
the  prevalence  of  yellow  fever,  and  the  germs  of  this  disease  w 
believed  to  be  lurking  in  the  buildings  belonging  to  the  claimant^ 
which  these  soldiers  were  necessarily  encamped.     The  danger  to  hea&tf2r 
and  life  was  imminent  and  seemed  to  call  for  heroic  measures.     It  wozRld 
not  be  contended  that  a  belligerent  would  not  have  the  right,  under  ^he 
most  humane  usages  of  modem  warfare,  to  destroy  the  property  of  tbe 
enemy  for  the  purpose  of  protecting  its  army  from  artillery  or  musket 
fire;  and  we  can  see  no  reason  why  it  should  not  have  the  same  right, 
if  necessary  for  the  protection  of  its  army  against  the  ravages  of  disease. 

About  the  time  of  the  destruction  of  these  buildings  other  property 
belonging  to  the  claimant  was  damaged  as  a  necessary  incident  to  the 
military  operations  of  our  troops.     As  to  the  want  of  liability  of  the 
defendants  for  such  damage,  it  is  hardly  necessary  to  cite  authorities,  but 
reference  is  made  to  the  above  text-books  at  the  pages  as  noted. 

We  have  thus  far  considered  this  case  upon  the  assumption  that  the 
property  destroyed  was  "  enemy  property,"  but  we  believe  that  even  if  it 
is  to  be  considered  as  the  property  of  an  American  citizen,  no  cause  of 
action  is  proven  against  tlie  defendants. 

That  a  belligerent  is  not  liable  for  the  necessary  destruction  of  private 

property  of  a  citizen  caused  by  necessary  military  operations,* is  also  so 

well  settled  as  hardly  to  need  reference  to  authorities.     This  question 

arose  in  the  case  of  Pacific  Railroad  v.  United  States  (120  U.  S.,  227), 

and  in  deciding  that  cape  tlie  court  paid : 

The  principle  that,  for  injuries  to  or  destruction  of  property  in  neoesaarr  mili- 
tary operations  during  the  civil  war,  the  Government  is  not  responsible  it  thus 
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considered  established.  Compensation  has  been  made  in  several  cases,  it  is 
true,  but  it  has  generally  been,  as  stated  by  the  President  in  his  veto  message, 
*'  a  matter  of  bounty  rather  than  of  strict  legal  right." 

Hence^  whether  considering  the  property  destroyed  as  "  enemy  prop- 
erty/' or  otherwise^  we  do  not  believe  the  claimant  is  entitled  to  recover^ 
and  the  petition  is  dismissed. 


THE  SLOOP  TOWNSEND 

(Decided  February  18,  1907.) 
42  United  States  Court  of  Claims,  134 

Atkinson,  J.,  delivered  the  opinion  of  the  court : 

The  sloop  Townsend,  a  small  New  England  vessel,  built  and  registered 
in  the  State  of  Maine,  sailed  from  the  State  of  Massachusetts  August 
28,  1798,  bound  for  the  British  island  of  Antigua.  Her  cargo  consisted 
of  lumber,  shingles,  staves,  and  fish.  The  vessel  was  owned  by  three 
American  citizens  of  the  State  of  Maine,  who  also  were  the  owners  of 
the  cargo.  In  the  early  part  of  October,  1798,  while  on  her  outward 
voyage  to  Antigua,  slie  was  captured  by  the  French  privateer  Le  Pellitier, 
and  was  conveyed  to  Guadeloupe,  arriving  October  10  of  that  year,  when 
vessel  and  cargo  were  condemned  "  as  good  prize  "  by  a  French  court 
sitting  at  said  place,  for  the  reasons  that  she  had  not  on  board  "  a  role 
d'equipage  and  invoice  of  cargo,'*  notwithstanding  the  fact  that  the  evi- 
dence showed  (translations  by  the  interpreter  of  the  French  court)  that 
Bhe  carried  the  following  papers : 

No.  1.  Her  register,  showing  that  Joseph  Campbell,  from  Boothbay,  in  the 
State  of  Massachusetts,  mariner,  together  with  William  McCobb,  esquire,  and 
Ephraim  McFarland,  mariner,  both  from  Booth  bay,  in  said  State,  are  the  owners. 
Dated  at  the  port  of  VViscasset,  October  11th,  1797. 

No.  2.  Her  sea  letter  from  the  port  of  Boothbay  for  Antigua,  with  a  cargo 
of  boards,  staves,  shingles,  and  codfish.     Dated  August  28,  1798. 

No.  3.  Agreement  of  the  captain  with  his  crew  for  Antigua. 

No.  4.  His  clearance  from  the  customs-house  in  Wiscasset  for  Antigua,  with 
a  cargo  of  sixty  thousand  feet  of  boards,  four  thousand  staves,  sixty-two  thou- 
sand shingles,  thirty  quintals  codfish. 

No.  5.  Instructions  from  the  owners  to  the  captain  for  Antigua  or  any  other 
port  not  prohibited  by  the  laws  of  the  United  States,  etc. 

No.  6.  A  printed  notice  concerning  the  actioii  of  masters  of  American  vessels 
in  case  of  seizure  or  detention  of  their  men  by  any  foreign  power. 
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When  the  sloop  arrived  at  Guadeloupe,  the  master,  after  filing  a 
test,  was  imprisoned,  remaining  therein  for  the  period  of  about 
months.     While  in  prison  he  was  examined  on  preparatory  interrq^^^ 
tories,  and  among  other  things  testified  that  the  vessel  and  cargo  w^^ 
owned   by   three   American   citizens,   viz.,   Joseph   Campbell,   Willi*-^^^^ 
McCobb,  and  Ephraim  McFarland;  tliat  the  vessel  cleared  from  Wi^^^ 
casset,  Massachusetts,  U.  S.  A.,  bound  for  Antigua,  and  that  the  carg^^^ 
consisted  of  boards,  staves,  shingles,  and  thirty  quintals  of  codfish,  t^  - 
part  of  the  latter  being  the  property  of  the  crew.     Shortly  after  his 
return  to  the  United  States,  he  appeared  before  a  notary  public  and  made 
a  sworn  protest  against  the  condemnation  of  the  vessel  and  cargo  by  the 
French  court. 

Three  points  were  raised  by  counsel  for  the  defendants  in  the  trial 
of  this  case  against  any  allowance  by  the  court  in  favor  of  the  claimants, 
to  wit : 

1.  The  decree  of  condemnation  alleges  the  absence  of  register  as  a 
ground  of  seizure. 

2.  There  was  no  invoice  on  board,  and  consequently  there  can  be  no 
recovery  for  the  cargo. 

3.  There  can  be  no  recovery  for  insurance,  for  the  reason  that  the 
condemnation  took  place  prior  to  the  payment  of  the  premiums  for  said 
insurance. 

We  do  not  consider  the  first  objection  well  founded,  because  we  fail 
to  find  in  the  decree  of  condemnation  any  other  reason  assigned  for  such 
action  (except  a  mere  quotation  from  the  arrete  of  the  agent  of  the 
executive  directory  in  the  West  Indies)  than  the  absence  among  the 
ship's  papers  of  a  role  d' equipage  and  an  invoice  of  the  cargo.  The  trans- 
lations made  by  the  Frencli  interpreter  of  the  court  show  conelusiTely 
that  the  papers  of  the  vessel  were  regular;  that  she  carried  eveiything. 
including  register,  required  by  the  French  decree,  except  a  manifest 
and  a  role  d' equipage;  that  American  ownership  of  vessel  and  cargo  were 
conclusively  shown;  and  further,  that  the  cargo  was  not  contraband  of 
war. 

The  absence  of  a  role  d'equipage  as  evidence  of  the  neutrality  of  a 
vessel  at  sea,  is  no  longer  a  debatable  question,  because  it  has  long  ago 
been  settled  by  this  and  other  courts,  including  those  of  Prance,  that 
the  possession  of  such  document  is  not  necessary  to  establish  the  nuetral- 
ity  of  a  vessel  on  the  high  seas.  (Schooner  Sallie,  21  C.  Cls,  R.,  340, 
400,  and  Schooner  Industry,  22  C.  Cls.  R.,  1,  49.) 


DECI8I0KS    INVOLVLNO   QUESTIONS   OF    INTERNATIONAL    LAW       423 

'From  what  we  have  said  above^  we  are  clearly  of  the  opinion  that  the 

condemnation  of  the  sloop  was  illegal;  and  we  are  al80  of  the  opinion 

that  the  condemnation  of  the  cargo,  on  account  of  the  absence  of  an 

invoice  of  cargo  or  manifest,  was  likewise  illegal.     The  evidence  before 

^e  prize  court  was  both  documentary  and  by  depositions.     The  regis- 

^,  the  sea  letter,  the  agreement  of  the  captain  with  his  crew  for  Antigua, 

^e  clearance  from  the  customs-house  at  Wiscasset,  together  with  the 

^tractions  of  the  owners  and  freighters  of  the  vessel  to  the  captain 

"^^reof  prior  to  sailing,  all  of  which  were  verified  by  the  interpreter  at 

^^  triad  of  the  case  before  the  prize  court  at  Guadeloupe,  clearly  show 

^t  tt^e  owners  of  the  vessel  were  the  owners  of  the  cargo,  and  that 

ere  all  American  citizens.       This,  it  seems  to  our  minds,  was 

it  evidence  to  establish  the  neutral  ownership  of  the  cargo,  especi- 

view  of  the  fact  that  the  cargo  itself  showed  that  it  was  innocent 

rcial  property  and  was  consequently  not  contraband  of  war. 

French  council  of  prizes,  January  18,  1801,  in  passing  upon  the 

of  one  or  more  papers  of  a  ship  at  a  trial  by  a  prize  court,  decided 


but 


l&ati 


judgment  is  founded  in  justice.     It  is  based  upon  the  provisions  of  the 
•:3on  of  1778.      Its  conclusions  can  not  but  be  approved  by  the  council 
las  neither  seen  nor  been  able  to  see  in  the  instruction  of  the  owner  to 
itain  anything  but  a  ship's  paper  as  authentic,  as  legal,  as  conclusive  of 
ity,  as  the  laws,  justice,  and  reason  require. 

^denomination  of  the  paper  does  not  destroy  its  contents.  It  is  not  such 
a  ship's  paper  under  such  or  such  denomination  that  the  law  requires, 
>f  of  neutrality.  That  of  the  oargo  is  clear,  since  the  paper  in  question 
all  the  characters  of  the  papers  enumerated  by  the  law. 
manifest  is  not  embraced  according  to  the  ordinances  and  regulations  in 
lumeration  by  name  of  ship's  papers,  but  it  is  impliedly  comprised  in 
leral  expression  of  the  law  "and  other  papers  establishing  neutrality;  " 
bher  paper  establishing  this  proof  fulfills  the  letter,  the  spirit,  and  the 
of  the  law.  This  is  so  true  that  the  council  has  received  as  a  bill  of 
a  general  manifest  in  a  case  on  the  report  of  Citizen  La  Coste. 
le  manifest,  of  which  the  law  does  not  speak,  is  impliedly  comprised  in  the 
:ive  expression  "  and  other  papers,"  it  follows  necessarily  that  the  instruc- 
»f  the  owner  to  the  captain  sliould  be  ranged  in  the  class  of  other  papers, 
it  comprises  everything  which  the  charter  party,  the  invoice,  the  bill  of 
I  and  the  manifest  could  regularly  import.    ( 1  Pistoye  &  Duverdy,  438,  439.) 

lis  court  decided  in  the  case  of  the  schooner  Hazard  (39  C.  Cls.  R., 
that  the  protest  of  the  master  of  a  vessel  as  to  its  neutrality  should 
great  weight  as  over  against  the  absence  of  some  of  the  papers  of 

38el  in  condemnation  proceedings.     The  opinion  says : 
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We  know  now  from  the  subsequent  protest  of  the  master  that  the  cargo  of 
this  vessel  was  neutral.     The  careful  representative  of  the  Government  ooneedei 
this  while  properly  contending  that  the  proceedings  resulting  in  condemnatioB 
must  not  be  determined  by  subsequent  developments,  but  by  the  proof  in  hand 
at  the  time.     Neutrality  was  the  thing  to  be  proved  to  those  rightfully  charged 
with  the  privilege  of  considering  the  fate  of  the  prize.      But  was  neutrality 
proved?      The  report  of  the  capture  shows  that  ithe  vessel  was  seized  because 
the  clearance  was  in  contravention  of  the  laws  and  customs  of  France.      The 
absence  of  papers  was  not  suggested  nor  suspicion  raised  at  the  time  in  regard 
to  the  neutral  character  of  the  freight.     The  vessel  was  registered,  but  notwith- 
standing she  showed  her  sea  letter  the  prize  court  condemned  both  vessel  and 
cargo  on  the  same  ground.      Tlie  oral  testimony  before  the  tribunal  was  direct 
that  the  proprietary  interest  was  in  citizens  of  the  United  States.      While  the 
q[uestion  of  going  outside  the  papers  is  not  free  from  doubt,  we  think,  on  the 
whole  case,  this  oral  testimony  was  competent  and  sufficient  to  exonerate  the 
cargo.     This  seems  to  us,  upon  reflection,  to  be  more  nearly  in  consonance  with 
the  rules  of  international   law  and  the   reasons  which   underlie  the   action  of 
nations  in  dealing  with  each  other  in  time  of  war  than  a  rule  making  papers  the 
sole  test. 

It  was  decided  in  the  case  of  the  Industry  (22  C.  Cls.  R.,  1)  that  the 
lack  of  a  particular  paper  of  a  vessel  may  be  punishable  under  certain 
circumstances  within  local  jurisdictions  as  a  police  measure^  but  never 
by  absolute  confiscation,  when  it  is  shown  that  the  vessel  is  innocently 
pursuing  a  legitimate  voyage.  An  accident  is  easily  supposable  by 
which,  after  leaving  port  and  while  on  tlie  high  seas,  all  the  papers  of  a 
ship  may,  by  fire  or  water,  be  destroyed.  On  that  account  should  the 
sliip  and  cargo,  or  either  of  them,  be  confiscated?  We  know  of  no  rule 
of  law,  municipal  or  international,  which  would  autliorize  such  a  course. 

In  Hooper's  case  (22  C.  Cls.  R.,  1)  it  was  held  that,  while  it  is  true 
tlie  ontis  prohandi  is  upon  the  captured  vessel  in  all  prize  court  pro- 
ceedings, in  order  to  clear  lierpelf  from  suspicion,  yet  no  particular  paper 
is  indispensable  to  accomplish  such  purpose,  and  that  an  honest,  com- 
mercial, lawful  voyage  may  be  sliown  tliough  no  paper  of  any  sort  be 

presented. 

In  the  disposition  of  tliis  class  of  cases  this  court  has  uniformly  decided 
that  all  questions  of  neutrality  are  questions  of  good  faith,  in  which 
actual  facts,  and  not  simply  appearances,  must  be  looked  into,  and  that 
the  mere  absence  of  a  particular  document,  or  an  irregularity  in  form, 
does  not  authorize  condemnation  as  good  prizes  in  any  case.  The  truth 
must  be  sought,  and  that  not  by  technical  forms.  Simple  omissions  or 
irregularities  should  never  obscure  the  truth  if  it  be  otherwise  proved. 
Thv  essential  question  is  whether  the  cargo  is  or  is  not,  in  fact,  neutral. 
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It  is  not  of  importance  that  the  municipal  law  of  one  government  requires 
the  presentation  of  particular  papers.  The  severity  of  the  legislators  is 
always  subordinate  to  the  surrounding  circumstances^  which  alone  lead 
to  conviction.  The  neutrality  should  be  proved,  but  this  may  be  done 
notwithstanding  the  omission  or  irregularity  of  certain  prescribed  forms. 
{Schooner  Hazard,  39  C.  Cls.  B.,  376,  380.) 

The  case  of  the  schooner  Betsy  (36  C.  Cls.,  256),  upon  which  the 
defendants  rely  as  sustaining  their  contention  that  the  seizure  of  the 
cargo  of  the  Townsend  was  a  proper  procedure,  is  by  no  means  on 
all  fours  with  the  case  before  us.  The  Betsy  carried  a  manifest  showing 
of  what  her  cargo  consisted,  but  she  produced  no  document  or  other 
evidence  which  showed  that  it  was  owned  by  American  citizens  and  not 
by  belligerents.  The  claimants  in  that  case  relied  mainly  upon  a  New 
England  custom  to  the  effect  that  among  vessels  engaged  in  the  trade 
with  the  West  Indies  no  proof  of  ownership  was  necessary  when  the 
cargo  belonged  entirely  to  the  owners  of  the  vessel  carrying  it.  The 
court  very  properly  held  in  that  case  "  that  tlie  courts  of  another  nation 
were  not  bound  to  take  notice  of  a  local  custom  utterly  at  variance  with 
the  provisions  of  the  treaty  of  1778  and  the  requirements  of  international 
law ; "  that  it  was  necessary  to  show  whether  the  cargo  was  the  property 
of  neutral  or  belligerent  owners,  and  that  a  prize  court  of  a  belligerent 
power  was  justifiable  in  condemning  property  as  good  prize  unless  neu- 
trality of  ownership  is  clearly  established.  The  court  further  held  in 
that  case  as  follows : 

Ownership  is  one  thing  and  neutrality  is  another.  The  French  prize  court 
was  not  interested  in  the  question  whether  the  cargo  belonged  to  this  or  that 
American  citizen,  but  in  the  question  whether  it  was  the  property  of  neutral  or 
belligerent  owners.  A  prize  court  of  a  belligerent  power  was  entitled  to  have 
the  neutrality  of  a  cargo  established.  The  treaty  of  1778  was  based  upon  the 
principle  that  free  ships  make  free  goods;  but  it  also  required  **  that  if  either 
of  the  parties  should  be  engaged  in  war  the  ships  and  vessels  belonging  to  the 
subjects  or  people  of  the  other  ally  must  be  furnished  with  a  sea  letter  or  pass- 
ports made  out  according  to  the  form  annexed  to  the  treaty,  and  likewise  that 
such  ships  should  be  provided  always  with  a  certificate  containing  the  several 
particulars  of  the  cargo."      (Art.  XXV.) 

The  manifest  on  board  answered  this  last  requirement,  so  that  if  the  vessel 
had  been  seized  before  the  abrogation  of  the  treaty  and  had  carried  a  proper 
passport  her  cargo  would  have  been  exempt  from  seizure.  There  is  no  evidence 
in  the  case  except  a  register,  a  manifest,  and  the  local  custom  above  referred  to. 
It  is  recited  in  the  decree  that  she  had  a  sea  letter  not  properly  attested,  but 
it  does  not  appear  that  the  sea  letter  was  that  prescribed  by  the  treaty,  and  if 
it  were  it  wo\ild  not  have  been  obligatory,  we  think,   upon   France  after  the 
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abrogation  of  the  treaty  by  the  act  of  7  th  July,  1798   (1  Stat.  L.,  p.  678),  oa 
the  part  of  the  United  States. 

It  seems,  then,  only  too  apparent,  so  far  as  now  appears,  that  the  tcihI 
carried  nothing  to  establish  the  neutrality  of  the  cargo.  There  is  no  protest 
on  the  part  of  the  master  in  the  case,  showing  the  circumstances  of  the  aeisare 
and  condemnation,  or  that  he  had  asserted  the  rights  of  American  owners,  or 
offered  proof  of  the  neutrality  of  the  cargo,  or  established  any  ground  upon 
which  this  court  can  hold  that  the  condemnation  was  illegal  and  unjust.  The 
fault  was  the  vessel's.  Upon  this  evidence,  and  want  of  evidence,  it  must  be 
held  that  the  prize  court  was  justified  in  decreeing  condemnation. 

In  the  case  at  bar  tlie  Townsend  carried  a  register,  a  sea  letter,  the 
agreement  of  the  captain  with  his  men,  showing  the  destination  of 
the  vessel  to  be  the  port  of  Antigua,  clearance  papers  from  Wiscasset, 
U.  S.  A.,  instructions  from  the  owners  to  the  captain  for  Antigua,  a 
printed  notice  showing  what  action  sliould  be  taken  in  case  of  seizure, 
and  after  the  sloop  was  seized  by  the  Le  Pelliter  the  evidence  of  the 
captain  of  the  Townsend  was  taken  while  he  was  in  prison  and  was  read 
at  the  trial,  which  stated  positively  that  the  owners  of  the  cargo  were 
the  same  persons  who  owned  the  vessel  (which  fact  was  also  stated  in 
the  decree  of  condemnation) ;  that  all  of  them  were  American  citizens, 
and  therefore  in  no  respects  were  belligerents;  while,  as  shown  above, 
the  only  evidence  presented  in  tlie  case  of  the  Betsy  relied  upon  to 
establish  the  neutrality  of  her  cargo  was  a  register,  a  manifest,  and  the 
local  New  England  custom  to  which  we  have  referred. 

We  agree  with  the  counsel  for  the  defendants  that  the  claim  for  the 
insurance  on  the  sloop  and  cargo  is  not  valid  as  against  France,  for  the 
reason  that  the  same  was  effected  by  two  policies  dated  the  11th  and 
21st  of  December,  1798,  and  as  the  condemnation  of  sloop  and  cargo 
took  place  October  18,  prior  to  the  issuance  of  the  same,  France  cannot 
be  made  liable  for  the  premiums  therefor,  nor  is  the  United  States 
chargeable  therewith.  Consequently  no  allowance  can  be  made  in  favor 
of  claimants  for  premiums  of  insurance  so  paid.  (Schooner  John 
Eason.  37  C.  Cls.  R.,  443,  447.) 

The  theory  upon  wliich  a  premium  of  insurance  has  been  deemed 
recoverable  in  this  class  of  cases  is  that  the  payment  of  the  premium  adds 
so  much  to  the  value  of  the  property  insured ;  but  the  liability  of  France 
is  limited  to  the  value  of  the  property  at  the  time  of  its  illegal  seizure 
or  condemnation  and  cannot  be  augmented  by  subsequent  transactions 
between  owners  and  insurers. 

There  was  another  question  of  vast  importance  raised  in  the  trial 


DECISIONS   INVOLVING   QUESTIONS   OF   INTERNATIONAL   LAW       427 

of  this  case,  viz.,  that  immediately  following  the  capture  of  the  Town- 
send  and  her  arrival  at  Guadeloupe  her  captain  was  imprisoned  and 
was  not  allowed  to  be  personally  present  at  the  trial  before  the  prize 
court,  although  it  is  established  that  his  deposition  was  taken  while  he 
was  in  prison  and  was  read  at  the  hearing  of  the  case.  Counsel  for 
the  United  States  insists  that  he  was  duly  heard  in  his  own  defense, 
although  not  personally  present  at  the  trial,  yet  he  was  nevertheless 
legally  heard,  and,  as  a  matter  of  fact,  "  had  his  day  in  court."  He 
further  insists  that  it  is  a  privilege  and  not  a  right  for  a  litigant  to 
appear  in  court  by  counsel.  Without  attempting  to  pass  upon  the  state- 
ment of  counsel  as  to  the  rights  of  litigants  to  appear  in  legal  tribunals 
personally  or  by  authorized  attorneys,  under  the  customs  and  rules  for- 
merly and  at  the  present  time  which  prevail  in  this  and  other  countries, 
we  shall  advert  only  to  the  decisions  of  this  court  in  such  matters. 

In  the  case  of  the  brig  Sally  (37  C.  Cls.  R.,  74)  it  was  held  that  when 
a  vessel  is  seized  the  master  should  have  the  right  to  appear  and  defend 
his  ship  and  its  cargo  against  the  alleged  illegality  of  the  voyage,  and  by 
refusing  him  such  privilege  he  was  denied  due  process  of  law.  It  was 
also  further  decided  in  that  case  that  "  the  fact  of  sale  and  the  absence 
of  the  master  from  the  judicial  proceedings  in  which  it  may  be  the  ship 
was  condemned.'' 

In  the  case  of  the  snow  Thetis  (Ibid,,  470)  the  right  of  the  master 

or  some  other  officer  of  the  vessel  in  duress  to  be  present  in  a  court  during 

condemnation  proceedings  is  clearly  and  unequivocally  reaffirmed,  by 

quoting  with  approval  from  Sir  William  Scott  the  following  paragraph : 

Before  the  ship  or  goods  can  be  disposed  of  by  the  captor  there  must  be  a 
regular  judicial  proceeding,  wherein  both  parties  may  be  heard,  and  condemna- 
tion thereupon  as  prize  in  a  court  of  admiralty,  judging  by  the  law  of  nations 
and  treaties. 

The  right  of  an  officer  to  defend  his  vessel  after  seizure  has  been  made 
is  carefully  set  forth  in  the  case  of  the  schooner  Maria  (39  C.  Cls.  B., 
147).  In  that  case  it  was  decided  substantially  that  while  it  is  true  the 
seizure  and  condemnation  of  a  vessel  may  have  been  made  for  good  cause, 
yet  it  was  a  right  of  the  master  to  be  present  at  the  prize  court  to  defend 
the  owners,  and  where  he  was  prevented  by  imprisonment  from  so  doing 
the  proceeding  was  ex  parte  and  wholly  void. 

A  prize  proceeding  is  an  action  in  rem,  and  where  the  master  of  a 
captured  vessel  absents  himself  on  his  own  volition,  such  an  act  would 
not  operate  to  defeat  a  condemnation  otlierwise  valid.    And  while  the 
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examination  of  a  master  in  preparatorio,  while  under  that  duress  which 
is  implied  from  the  mere  capture  of  his  vessel,  would  be  competent 
evidence  to  be  considered  in  the  first  instance  for  the  condemnation  of 
the  vessel,  it  would  not  be  if  the  master,  in  addition  to  such  implied 
duress,  were  imprisoned  and  the  examination  in  preparatorio  was  behind 
prison  bars,  because  in  such  case  the  master  would  be  deprived  of  his 
liberty  and  his  answers  might  bear  the  impress  of  such  imprisonment 
The  latter  is  this  case,  and,  therefore,  if  the  seizure  and  condemnation 
were  otherwise  legal,  that  of  itself,  under  the  decisions  of  this  court,  is 
sufficient  to  justify  the  court  in  holding  that  such  condemnation  was 
illegal.  A  prize  proceeding  is  no  exception  to  the  universal  principle 
of  justice,  which  requires  a  proper  legal  hearing  before  condemnation 
can  be  ordered.  {The  Snow  Thetis,  470,  supra;  The  Good  Intent,  36  C. 
Cls.,  262,  265.) 

The  findings  of  fact  and  conclusions  of  law  will  be  reported  to  the 
Congress,  together  with  a  copy  of  this  opinion. 

HowRT,  J.,  concurring  as  to  the  sloop,  but  dissenting  as  to  the  cargo: 

I  concur  as  to  the  illegality  of  tlie  condemnation  of  the  sloop,  because 
its  nationality  was  sufficiently  proven  to  the  prize  court  by  its  register 
and  other  papers. 

I  dissent  as  to  the  cargo,  because  the  belligerent  rights  of  the  French 
(which  became  American  rights  under  the  act  of  our  jurisdiction)  are 
shown  by  the  decree  and  the  surrounding  circumstances,  and  have  not 
been  disproved  under  the  rule  that  the  decree  of  a  prize  court  is  con- 
clusive against  all  tlie  world  as  to  all  matters  decided  and  within  its 
jurisdiction.  (Williams  v.  Armroyd,  7  Cranch,  603.)  Such  decree 
does  not  usually  state  tlie  grounds  of  condemnation,  but  where  it  does 
is  conclusive  of  its  own  correctness.  The  fact  of  real  title  is  open  to 
investigation  only  as  to  those  matters  not  concluded  by  the  recitals  of 
the  decree.     (Maley  v.  Shattuck,  3  Cranch,  642.) 

The  decree  recites  want  of  a  role  d'equipage  and  the  absence  of  an 
invoice. 

The  majority  say  the  absence  of  a  role  d' equipage  is  no  longer  a 
debatable  question.     (Neither  side  makes  it  a  question.) 

But  the  invoice  was  quite  material,  because  its  absence  is  strong  pre- 
sumptive evidence  against  neutrality.  Wliat,  then,  do  we  find?  No 
sufficient  proof  of  property,  no  muster  roll,  no  bill  of  lading,  no  mani- 
fest, no  invoice.     These  are  some  of  the  papers  which  are  always  expected 
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to  be  found  on  board.     (Baker's  Halleck*s  Int.  Law,  see.  98;  1  Chitty's 
Com.  Law,  487.) 

The  case  is  not  sustained  by  the  Hazard,  Campbell  (39  C.  Cls.  R., 
376).  Proof  aliunde  the  vessel's  papers  was  admitted  in  the  Hazard, 
not  to  contradict  the  recitals  of  the  decree  as  to  the  invoice,  but,  as  the 
papers  were  not  deemed  the  sole  test  of  neutrality,  the  court  looked  to 
all  other  papers  and  some  subsequent  testimony  to  determine  neutrality. 
In  the  case  at  bar  we  do  the  same  thing.  But  here  the  master's  protest 
only  alleges  ownership  of  the  vessel,  and  does  not  claim  neutrality  for 
the  cargo.  Th^re  is  no  subsequent  paper  disclosed  except  a  general 
statement  at  the  time  of  the  sloop's  clearance  that  its  owners  were 
freighterers.  "  Freighter,"  in  French  law,  is  the  owner  of  the  vessel,  and 
the  merchant  who  hires  is  called  the  "affreighter"  ( Emerigon-Traite, 
Des.  Assurances;  Black's  Law  Dictionary).  That  there  was  no  paper 
on  board  which  showed  neutrality  of  the  cargo,  and  that  the  master's 
protest  and  the  circumstances  confirmed  the  truth  of  the  decree,  estab- 
lishes the  condemnation  legal  as  to  the  cargo.  The  good  faith  of  the 
French  is  shown  by  the  subsequent  delivery  of  every  paper  in  this  case 
to  the  American  owners  of  the  sloop. 

The  Hazard,  Campbell,  supra  —  Howry,  J.,  speaking  for  the  court  — 
was  the  extreme  of  liberality  in  this  class  of  cases.  There  it  appeared 
that  the  Supreme  Court  had  said  that  the  law  of  nations  presumed  and 
required  that  in  time  of  war  every  neutral  vessel  should  have  on  board 
papers  showing  her  character,  and  should  also  have  officers  and  crew 
able  to  testify  to  facts  establishing  neutrality.  This  court  gave  effect 
to  that  other  decision  of  the  Supreme  Court  in  the  Aju table  Nancy  (3 
Wheat.,  561),  where  it  appeared  that  tlie  mere  want  of  papers  could 
not  afford  a  just  cause  of  condemnation,  but  a  circup.iFtance  of  suspicion 
explainable  by  the  preparatory  examinations  of  the  officers  and  crew,  and 
by  the  fact  of  a  voluntary  arrival.  Accordingly,  the  decision  went  off  on 
the  ground  that,  while  the  absence  of  papers  was  strong  presumptive 
evidence  against  the  ship's  neutrality,  the  want  of  any  one  of  them  was 
not  absolutely  conclusive  (1  Kent's  Com.,  157). 

In  the  case  at  bar,  the  absence  of  the  invoice  was  suggested,  and  it 
has  never  been  accounted  for  —  not  even  in  the  subsequent  protest  of 
the  master.     Hence  the  decree  is  conclusive. 

So  much  of  the  opinion  of  the  majority  as  rests  the  supposed  illegal 
action  of  the  prize  tribunal  upon  the  alleged  imprisonment  of  the  mas- 
ter is  a  matter  too  important  to  be  passed  over.     It  says  that  the  master 
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was  not  allowed  to  be  personally  present  at  the  trial.  The  master  does 
not  say  so.  There  is  not  a  syllable  in  the  entire  evidence  which  supports 
that  statement.  The  master  merely  states  in  general  terms  that  he  was 
imprisoned  three  months.  How,  where,  whether  on  the  island  in  duress 
like  nearly  every  blockade  runner  or  shipmaster  violating  the  laws  of 
neutrality,  does  not  appear. 

The  record  shows  that  there  was  a  regular  judicial  proceeding  and 
that  the  master  was  there.  He  must  have  been  there  delivering  testi- 
mony, because  his  deposition  shows  him  to  have  been  there. 

These  considerations  take  the  case  out  of  that  class  where  this  court 
has  decided  ihat  imprisonment  and  absence  operated  to  prevent  the 
master  from  being  heard  in  his  defense,  and  where  we  have  held  that 
the  matter  of  imprisonment  was  necessary  to  be  considered  to  prevent 
confiscation.  Not  a  single  case  has  ever  been  decided  by  this  court  where 
it  has  appeared  that  if  the  master^s  evidence  was  taken  and  the  record 
shows  that  he  was  there  the  duress  of  his  person  made  void  the  proceed- 
ing. When  a  vessel  is  on  trial  for  violating  the  laws  of  neutrality,  the 
master  and  crew  are  all  under  duress  and  practically  in  restraint.  It  • 
is  upon  the  ship's  papers  and  the  examination  taken  in  preparatorio  that 
the  case  is  tried. 

In  Dos  Hermanos,  2  Wheat.,  76,  the  Supreme  Court  has  held  that  in 
prize  cases  the  cause  is  to  be  heard  exclusively  upon  the  ship's  papers, 
and  the  examination  of  the  principal  officers  and  seamen  of  the  captured 
vessel  taken  on  the  standing  interrogatories.     This  is  the  established 

rule. 

In  the  cape  of  the  Ann,  in  3  Wheat.,  434,  the  vessel  was  captured  by 
an  American  privateer  while  at  anchor  near  the  Spanish  port  of  the 
island  of  St.  Domingo  and  carried  into  New  York  for  adjudication. 
The  master  and  supercargo  were  put  on  shore  at  St.  Domingo,  and  all 
the  rest  of  the  crew,  except  the  mate,  carpenter,  and  cook,  were  put  on 
board  the  captured  vessel.  After  arrival  at  Now  York  the  deposition 
of  the  cook  was  taken,  which,  with  the  ship's  papers,  were  transmitted 
by  the  commander  to  the  judge  of  the  district  of  Maryland,  to  which 
the  case  of  the  Ann  was  removed.  The  trial  upon  prize  proceedings 
being  instituted,  the  testimony  of  the  carpenter  was  taken  by  the 
claimants,  and  the  captors  were  also  permitted  to  give  testimony.  The 
separation  of  the  master  and  the  principal  officers  and  the  crew  from  the 
vessel  was  not  hold  fatal  to  tlio  roornlarity  of  the  proceedings. 

Tliese  decisions  from  the  Supreme  Court  prove  that  the  award  in  this 
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case,  predicable  upon  the  alleged  imprisonment,  is  an  innovation  in 
prize  law.  Numberless  prize  proceedings  during  the  war  between  the 
States  would  now  appear  to  be  illegal  if  this  award  is  law.  And  when 
we  come  to  consider  that  the  awards  of  this  court  in  these  cases  are  not 
tilt  subject  of  review  by  the  Supreme  Court  and  that  this  erroneous 
decision  on  a  matter  so  vital  (as  I  view  it)  will  some  time  or  other  turn 
to  vex  the  Govemmenty  it  is  of  more  than  passing  importance  that  the 
reasons  of  my  dissent  shall  be  recorded. 

No  case  decided  by  us  is  authority  for  this  award.  The  conclusions 
are  squarely  against  the  ruling  in  the  Betsey,  36  C.  Cls.  B.,  256,  where 
Nott,  Ch.  J.,  said  that  though  that  vessel  carried  a  manifest  showing  of 
what  the  cargo  consisted  and  that  it  was  an  innocent  or  commercial 
cargo,  nevertheless  she  carried  no  document  whatever  to  show  neutrality. 
The  conclusion  there  was  that  the  prize  courts  of  a  belligerent  nation 
were  not  bound  to  take  notice  of  a  local  custom  at  variance  with  the 
requirements  of  international  law  or  to  infer,  in  the  absence  of  an  invoice, 
that  the  cargo  belonged  to  the  owners  of  the  vessel.    That  is  this  case. 

Nor  are  the  conclusions  of  the  court  supported  by  the  snow  Thetis 
(37  C.  Cls.  R.,  472),  where  Howry,  J.,  speaking  for  the  court,  said  that 
"  where  the  decree  of  a  prize  tribunal  is  silent  as  to  the  presence  of  the 
parties  in  interest  and  there  is  neither  protest  nor  proof  equivalent  to  it 
showing  that  the  owners  or  their  agents  were  denied  a  hearing,  the 
presumption  is  that  they  were  present  and  given  an  opportunity  to 
defend.  But  where  it  can  be  gathered  from  the  action  of  the  prize  court 
or  from  proof  contemporaneous  with  the  transaction  that  the  proceeding 
was  one  of  those  which  justified  the  American  complaint  of  that  period 
respecting  condemnations  without  notice  to  vessel  owners,  no  effect  will 
be  given  to  the  summary  disposition  of  a  vessel  under  such  a  decree." 
Then  followed  the  statement  that,  though  the  decree  showed  on  its  face 
that  the  decision  upon  its  announcement  was  to  be  notified  to  the  master, 
there  was  nothing  to  show  his  presence  or  the  presence  of  any  other  per- 
son in  interest  at  the  hearing. 

There  is  nothing  to  change  in  the  Thetis  opinion.  The  failure  to 
notify  the  decision  of  the  prize  court  to  the  master  there  was  merely 
intended  by  this  court  to  emphasize  the  fact  that  neither  the  master  nor 
other  person  in  interest  was  present  at  the  hearing.  The  master  was 
even  denied  the  opportunity  to  see  his  ship  or  the  authorities  who  took 
it  away  from  him  while  he  was  imprisoned  elsewhere,  and  the  statement 

to  the  notice  given  to  the  mate  was  an  immaterial  statement.    The 
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extract  from  the  Thetis  by  the  majority  is  as  defective  (in  not  stating 
enough)  as  the  citation  from  the  same  case  of  counsel  for  claimant  is 
inapposite.  No  court  holds  itself  bound  by  any  part  of  an  opinion  not 
needful  to  the  ascertainment  of  the  right  or  title  in  question  between 
the  parties.     (Carroll  v.  Lessee,  16  How.,  286.) 

Common-law  principles  and  common-law  rules  of  evidence  have  fre- 
quently been  objected  to  in  these  cases,  because  counsel  have  argued 
(present  counsel  included)  that  common-law  proceedings  were  relaxed 
by  the  statute  of  our  jurisdiction.  Now  it  appears  that  common-law 
proceedings  are  invoked  by  way  of  precedent  to  sustain  this  finding  as 
to  the  cargo. 

But  prize  proceedings  are  summary  and  differ  materially  from  com- 
mon-law rules  of  procedure.  "  Notice  is  only  for  the  purpose  of  afford- 
ing the  party  an  opportimity  of  being  heard  upon  the  claim  or  the 
charges  made."  The  books  are  full  of  cases  showing  that  in  a  libel 
pending  in  an  admiralty  jurisdiction  the  manner  of  the  notification  is 
immaterial. 

The  late  Justice  Gray  decided  legal  questions,  including  those  per- 
taining to  admiralty,  so  satisfactorily  to  the  people  of  Massachusetts 
that  he  was  called  to  the  bench  of  the  Supreme  Court  of  the  United 
States.     Speaking  for  that  tribunal,  he  said : 

The  law  of  nations  presumes  and  requires  that  in  time  of  war  every  neutral 
vessel  shall  have  on  board  papers  showing  her  character,  and  shall  also  have 
officers  and  crew  able  to  testify  to  facts  establishing  her  neutrality.  The 
captors  are  therefore  required  immediately  to  produce  to  the  prize  court  the 
ship's  papers,  and  her  master  or  some  of  her  principal  officers  or  crew,  to  be 
examined,  on  oath,  upon  standing  interrogatories  and  without  communication 
with  or  instruction  by  counsel.  The  cause  is  heard  in  the  first  instance  upon 
these  proofs,  and  if  they  show  clear  ground  for  condemnation  or  for  acquittal 
no  further  proof  is  ordinarily  required  or  permitted.  If  the  evidence  tfi 
preparatorio  shows  no  ground  for  condemnation  and  no  circumstances  of 
suspicion  the  captors  will  not  ordinarily  be  allowed  to  introduce  further  proof, 
but  there  must  be  an  acquittal  and  restitution.  When  further  proof  is  ordered 
it  is  only  from  such  witnesses  and  upon  such  points  as  the  prize  court  may, 
in  its  discretion,  think  fit.      (Gushing  v.  Laird,  107  U.  S.,  77.) 

The  conclusions  of  the  majority  proceed  upon  the  inconsistent  assump- 
tion that  the  master  was  not  there  to  be  believed,  but  if  he  was  there 
that  he  should  have  been  believed.  Belief  of  a  witness  is  always  a 
matter  of  discretion  in  any  kind  of  a  court  having  jurisdiction. 

There  is   a   final   observation   not   justified   by   the   opinion   of  the 
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majority.  There  is  no  proof  that  the  master  was  behind  prison  bars. 
That  is  a  mere  inference  arising  from  the  general  statement  set  forth  in 
the  master's  protest  after  he  got  home,  that  he  was  imprisoned.  He  may 
have  been,  but  the  record  shows  him  to  hlive  been  at  the  trial. 

As  to  the  cargo,  therefore,  the  award  is  erroneous. 

I  am  authorized  to  say  that  Booth,  J.,  concurs  in  the  findings  and 
conclusions  expressed  in  this  dissent. 

HO  TUNG  ft  CO.   V.   THE  UNITED  STATES 

(Decided  February  25,  1907.) 
42  United  States  Court  of  Claims,  21S 

Babnet,  J.,  delivered  the  opinion  of  the  court : 

The  claimants  were  copartners  and  subjects  of  Great  Britain,  doing 
business  at  Hongkong,  China,  and  as  such  copartners,  in  the  month  of 
August,  1898,  shipped  certain  merchandise  from  Hongkong  to  Manila, 
in  the  Philippine  Islands,  and  upon  the  arrival  of  said  shipments  at 
Manila  were  required  to  pay  to  the  United  States  military  authorities  at 
that  place  the  duties  upon  said  merchandise  prescribed  by  the  Spanish 
tariff,  the  same  having  been  continued  in  force  by  order  of  the  officer 
in  command  of  our  military  forces  at  that  place  theretofore  promul- 
gated. The  port  of  Manila  came  into  possession  of  our  military  forces 
on  the  13th  day  of  August,  1898,  and  the  order  last  mentioned  was  issued 
on  the  19th  following. 

On  the  13th  day  of  July,  1898,  the  following  military  order  was  issued 
at  Washington  by  the  Secretary  of  War  : 

Wab  Depabtment, 

Washington^  July  IS,  1898. 

The  following  order  of  the  President  is  published  for  the  information  and 
guidan(*e  of  all  concerned: 

"  Executive  Mansion,  July  12,  ISDH. 

"  By  virtue  of  the  authority  vested  in  me  as  Commander  in  Chief  of  the 
Army  and  Navy  of  the  United  States  of  America,  I  do  hereby  order  and  direct 
that,  upon  the  occupation  and  possession  of  any  ports  and  places  in  the  Philippine 
Islands  by  the  forces  of  the  United  States  the  following  tariff  of  duties  and 
taxes,  to  be  levied  and  collected  as  a  military  contribution,  and  regulations  for 
the  administration  thereof,  shall  take  effect  and  be  in  force  in  the  ports  and 
places  so  occupied. 
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"Questions  arising  under  said  tariff  and  regulations  shall  be  dipndod  by  tbe 
general  in  command  of  the  United  States  forces  in  those  islands. 

**  Necessary  and  authorized  expenses  for  the  administration  of  said  tariif  and 
regulations  shall  be  paid  from  the  collections  thereunder. 

'*  Accurate  accounts  of  collections  and  expenditures  shall  be  kept  and  renderad 
to  the  Secretary  of  War. 

"William  MoKnrLST." 

■ 

Upon  the  occupation  of  any  ports  or  places  in  the  Philippine  Islands  hj  the 
forces  of  the  United  States  the  foregoing  order  will  be  proclaimed  and  enforced. 

R.  A.  AijQeb, 

Secretary  of  War. 

It  is  conceded  by  both  parties  that  this  order  and  the  schedule  of 
rates  therein  referred  to  did  not  reach  Manila  until  some  time  after  the 
1st  of  September  following,  and  after  the  arrival  of  the  claimants'  mer- 
chandise at  that  port  and  the  payment  of  the  Spanish  duty  thereon  as 
stated.  It  appears,  however,  that  news  had  reached  the  place  that  aome 
order  of  the  kind  had  been  issued  by  the  President,  but  its  exact  contents 
or  the  schedule  mentioned  were  unknown.  The  claimants  appear  to 
have  contended  that  their  merchandise,  being  an  American  product,  was 
not  liable  to  the  payment  of  any  duty  whatever,  and  protested  against 
the  payment  of  any  duty  on  that  ground,  and  made  no  other  protest. 

This  action  is  brought  to  recover  from  the  defendant  the  difference 
between  the  amount  of  the  Spanish  tariff  so  paid  and  the  amount  if 
levied  according  to  the  order  of  the  President,  the  same  in  our  exchange 
being  $4,330.72. 

The  claimants  in  their  petition  ask  judgment  for  $32,945.33,  the 
whole  amount  of  duty  paid  upon  the  claim,  for  the  reason  already 
stated  that  no  duty  whatever  could  be  exacted ;  but  that  contention  seems 
to  have  been  abandoned. 

It  will  thus  be  seen  that  the  difference  in  the  tax  as  collected  and 
paid  was  paid  under  the  mutual  mistake  of  the  parties;  that  is  to  say, 
both  parties  at  the  time  of  payment  supposed  the  Spanish  tariff  to  be 
in  force,  and  had  no  knowledge  of  the  schedule  as  provided  by  the  order 
of  July  12,  1898.  This  being  the  case,  the  question  of  protest  would 
seem  to  be  eliminated  from  our  consideration,  as  the  Supreme  Court 
appears  to  have  decided  that  under  such  circumstances  no  protest  is 
necessary  (Lapeyre  v.  United  States,  17  Wallace,  191 ;  Norton  v.  United 
States,  97  U.  S.,  164).  But  as  this  case  is  decided  upon  another  point, 
that  question  is  not  considered  and  is  not  herein  decided.     We  shall 
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assuine,  however,  in  the  decision  of  this  case^  either  that  such  protest 
was  made  or  was  unnecessary. 

The  question,  then,  f oir  us  to  determine  is,  When  did  the  order  of  the 
Ftesident  of  July  12,  1898,  go  into  effect  at  Manila  —  on  the  day  of  its 
date  or  when  it  was  received  and  put  in  force  at  that  place?  The 
answer  to  this  question  is  somewhat  embarrassing,  for  the  reason  that 
no  authorities  directly  bearing  upon  the  subject  have  been  cited  to  this 
court  by  the  counsel  on  either  side,  and  we  do  not  know  that  any  such 
can  be  found;  certainly  in  the  limited  time  given  for  its  consideration 
here  no  such  authority  has  been  found. 

Acts  of  Parliament  take  effect  from  the  time  that  they  receive  the 
royal  assent,  and  by  relation  from  the  earliest  moment  of  the  date  on 
which  it  is  given  (Tomlinson  v.  Bullock,  42  B.  Div.,  230),  and  this 
rule  has  been  applied  in  this  country,  unless  otherwise  provided  in  the 
act  itself  or  by  some  other  law.  (Arnold  v.  United  States,  9  Cranch, 
104;  Matthews  v.  Zane,  7  Wheat.,  164;  Wellman's  Case,  20  Vt.  653.) 

It  is  contended  by  the  claimant  that  the  same  rule  should  apply  to 
military  orders  of  the  President,  and  the  case  of  Lapeyre  v.  United 
States  (17  Wall.,  191)  is  cited  as  sustaining  that  contention.  It  was 
there  decided  that  a  proclamation  of  the  President  declaring  certain 
ports,  theretofore  closed  to  foreign  commerce  by  the  proclamation  of  a 
former  President  made  pursuant  to  act  of  Congress,  to  be  open  to 
foreign  commerce  took  effect  when  it  was  signed  by  the  President  and 
sealed  with  the  seal  of  the  United  States  officially  attested.  It  may  be 
well,  however,  to  note  here  that  that  case  was  an  appeal  from  this 
court,  but  that  both  courts  were  divided  upon  this  question.  Owing  to 
the  illness  of  one  of  the  judges  this  court  was  equally  divided.  The  his- 
tory of  the  case  in  that  respect  is  told  in  the  reporters'  statement  of  the 
case  in  this  court : 

This  case  has  singularly  divided  two  courts.  In  the  court  below  a  reargument 
was  ordered  on  the  principal  question  whether  a  proclamation  of  the  Executive 
takes  effect  from  the  day  of  its  date  or  the  time  of  its  promulgation;  and  the 
court  then  stood  equally  divided,  one  judge  being  prevented  by  illness  from 
taking  part  in  the  decision.  For  the  purposes  of  an  appeal,  judgment  was 
entered  dismissing  the  petition,  and  an  appeal  was  taken.  In  the  Supreme 
Cdurt  a  reargument  was  also  ordered  on  the  same  point,  and  the  court  then 
stood  five  for  reversal  and  four  for  affirmance,  with  one  of  the  majority  merely 
ooncurring  in  the  conclusion  that  the  judgment  should  be  reversed.  (Le  Peyre 
▼.  United  States,  8  C.  Cls.  R.,  165,  166.) 
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The  case  at  bar  is  distinguishable  from  that  case  in  at  least  two  impor- 
tant respects:  (1)  That  was  the  proclamation  of  the  President  by  virtue 
of  an  act  of  Congress;  (2)  this  was  a  military  order  of  the  President, 
as  Commander  in  Chief  of  the  Army  and  Navy  of  the  United  States, 
to  be  enforced  in  a  foreign  country  under  our  military  control. 

That  every  citizen  is  presumed  to  know  the  laws  of  his  own  country, 
or  the  country  in  wliich  he  transacts  business,  and  is  bound  at  his  peril 
to  obey  them,  is  elementary ;  and  it  follows  as  a  corollary  to  this  rule  that 
he  is  presumed  to  have  knowledge  of  all  such  laws  from  the  day  they 
take  effect.  When  we  take  into  consideration  the  fact  that  the  greatest 
judges  and  best  lawyers  are  ignorant  of  a  large  percentage  of  the  laws, 
this  rule  seems  to  be  a  harsh  one,  and  it  often  does  work  great  injustice. 
It  is  a  law  of  necessity,  however,  and  a  little  thought  shows  that  no 
other  rule  would  be  safe.  The  antithesis  of  this  rule  is  also  equally 
well  established,  that  ignorance  of  a  law  of  a  foreign  country  is  merely 
ignorance  of  a  fact  which  no  one  can  conclusively  be  presumed  to  know ; 
and,  when  necessary,  foreign  laws  are  put  in  issue  in  pleadings  and 
proven  the  same  as  any  other  fact. 

In  the  leading  case  of  Cross  v.  Harrison  (16  How.,  180)  one  of  the 
questions  involved  was  the  right  of  the  plaintiffs  to  recover  customs  duties 
paid  by  them  at  the  port  of  San  Francisco  during  the  time  from  the 
date  of  the  treaty  of  Hidalgo  and  the  time  when  official  notice  of  the 
treaty  was  received  in  California,  a  period  of  about  two  months.  During 
the  Mexican  war  San  Francisco  was  seized  and  taken  possession  of  by 
our  military  forces,  and  customs  duties  were  levied  and  collected  by  them 
in  the  exercise  of  belligerent  rights ;  and  the  rate  of  duty  thus  prescribed 
was  collected  until  notice  of  the  treaty  of  peace  and  the  cession  to  us  of 
California  was  received,  whereupon  this  war  tariff  was  abandoned  and 
duties  were  afterguards  levied  in  conformity  with  the  tariff  laws  appli- 
cable to  other  ports  of  the  United  States. 

That  action  was  brought  to  recover  all  of  the  duties  paid  by  the  plain- 
tiffs between  February  3,  1848,  the  date  of  the  treaty  of  peace,  and 
November  13,  1849,  the  date  the  collector  at  San  Francisco  entered  on 
the  duties  of  his  office;  but  in  the  decision  of  the  case  the  court  dis- 
tinguishes the  duties  paid  after  such  notice.  It  appears,  inferentially  at 
least,  that  the  rate  of  duties  collected  under  the  war  tariff  was  different 
from  the  rate  under  our  general  tariff  laws  then  in  force.     (Ibid.,  189.) 

The  court,  in  considering  the  duties  paid  during  that  period,  decided 
that  they  were  properly  collected  at  the  rate  and  in  pursuance  of  the  war 
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tariff  until  notice  of  the  ratification  of  the  treaty  of  Hidalgo  had  been 
received  in  California. 

In  Burke  v.  Miltenberger  (19  Wall.,  519)  one  of  the  questions  in- 
volved was  whether  a  military  order  issued  May  17,  1865,  by  General 
Banks,  then  commanding  the  Headquarters  of  the  Gulf,  operated  as  an 
injunction  upon  the  proceedings  of  the  marshal  who  had  made  a  sale 
pursuant  to  a  judgment  rendered  in  a  provisional  court  then  existing 
in  the  State  of  Louisiana  during  the  civil  war,  it  appearing  that  said 
order  was  never  brought  to  the  notice  of  either  of  the  courts  of  Louisiana 
engaged  in  the  decision  of  the  case. 

The  court  decided  this  order,  under  the  circumstances,  to  have  no 

force  in  the  courts,  and  said : 

It  may  be  that  the  courts  of  the  country  would  take  judicial  notice  that 
Louisiana  at  the  time  mentioned  was  in  the  military  occupation  of  our  forces 
under  General  Banks,  but  we  know  of  no  rule  of  law  or  practice  requiring  this 
or  any  other  court  to  take  notice  of  the  various  orders  issued  by  a  military 
eommander  in  the  exercise  of  the  authority  conferred  upon  him.      {Ibid,,  526.) 

It  is  unquestioned  that  upon  the  occupation  by  our  military  forces  of 
the  port  of  Manila  it  was  their  duty  to  respect  and  assist  in  enforcing 
the  mimicipal  laws  then  in  force  there  until  the  same  might  be  changed 
by  order  of  the  military  commander,  called  for  by  the  necessities  of  war. 
(Hall's  International  Law,  4th  ed.,  sec.  155;  Taylor's  International 
Law,  sees.  676,  678.) 

The  commander  of  our  forces  had  the  right  to  take  possession  of  the* 
machinery  for  the  collection  of  the  revenue  within  the  occupied  district, 
and  to  make  such  collections.  (Hall's  International  Law,  sec.  158; 
Taylor's  International  Law,  sec.  531.)  It  was  therefore  well  within  the 
authority  of  General  Merritt  to  make  the  order  he  did,  continuing  the 
Spanish  tariff  in  force  at  that  port  until  the  same  might  be  changed  by 
higher  military  authority. 

While  our  occupation  of  Manila  became  permanent  by  subsequent 
treaty,  our  possession  at  the  time  of  the  collection  of  these  duties  was 
temporary  only,  and  in  point  of  law  was  no  different  from  the  usual 
military  occupation  of  belligerent  territory.  It  was  foreign  territory  in 
our  temporary  possession,  and  during  such  possession  we  were  exercising 
there  the  restricted  rights  of  a  belligerent.  If  the  President,  as  Com- 
mander in  Chief  of  the  Army  and  Navy,  had  issued  an  order  here  in 
Washington  which  had  affected  the  personal  conduct  of  Spanish  subjects 
in  Manila,  we  do  not  think  it  could  be  reasonably  contended  that  those 
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subjects  would  be  presumed  to  have  knowledge  of  the  contents  of  such 
order  before  it  had  been  received  and  promulgated  there.  In  other 
words,  such  an  order  would  not  be  in  force  at  Manila  till  it  had  been 
received  and  made  known  there.  If  this  position  is  right,  it  would  seem 
to  follow  that  our  military  forces  there  would  act  in  the  enforcement  of 
belligerent  rights,  under  the  orders  of  the  officer  in  immediate  conimand> 
until  such  time  as  actual  notice  of  different  orders  had  been  received 
from  some  superior  officer. 

For  all  practical  purposes  it  was  foreign  territory,  and  our  military 
forces  there  were  governing  under  the  rules  of  international  law,  and  in 
a  sense  legislating  under  such  rules  imtil  receiving  notice  of  different 
legislation  by  a  superior  power.  It  was  a  government  de  facto,  military 
in  character,  and  subject  only  to  higher  military  authority  actually  put 
in  force. 

Taking  this  view  of  the  case,  we  do  not  believe  that  any  order  of  the 
President  providing  a  tariff  schedule  for  the  Philippine  Islands  would 
have  the  effect  of  modifying  any  existing  tariff  regulations  there  until 
actually  received  and  promulgated. 

Hence,  it  is  the  judgment  of  the  court  that  the  petition  be 
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The  Law  of  Private  Property  in  War,  with  a  Chapter  on  Conquest, 
(Being  the  Yorke  Prize  Essay  for  1906.)  By  Norman  Bentwich. 
London:    Sweet  and  Maxwell.     1907.    pp.  xii.,  151. 

This  work  is  a  brief  statement  of  the  law  at  the  time  of  its  publication, 
and  makes  no  pretense  of  originality  or  of  exhaustive  treatment*  It  is 
clearly  written  and  is  of  much  value  because  it  presents  the  law  regarding 
private  property  as  a  unit,  unencumbered  with  the  discussion  of  other 
subjects. 

Although  the  author  cites  some  continental  treatises,  his  work  is  almost 
entirely  based  upon  English  and  American  authorities,  and  in  most  cases 
he  supports  the  English  position  upon  questions  of  international  law. 
This  is  not  true,  however,  with  reference  to  the  English  and  American 
doctrine  that  the  domicile  of  the  owner  determines  the  fate  of  private 
property  captured  at  sea.  Bentwich  here  advocates  the  French  principle 
of  nationality  as  one  which  in  its  practical  operation  is  better  than  the 
principle  of  domicile. 

The  discussion  of  the  British  position  against  the  exemption  from 
capture  of  private  property  at  sea  is  a  good  one,  and  the  distinction 
between  private  property  on  land  and  private  property  at  sea  is  well 
made,  but  the  author's  argument  hardly  sustains  his  position.  The 
destruction  of  maritime  commerce  is,  as  he  says,  one  of  the  most  effective 
weapons  for  bringing  an  enemy  to  terms;  but  so  also  were  devastation 
of  territory  and  confiscation  of  private  property  on  land  effective  means 
of  warfare,  but  these  practices  are  now  forbidden.  He  seems  to  be  right 
in  his  statement  that  the  continental  European  powers  advocate  the 
exemption  of  private  property  at  sea  because  of  their  own  interests,  and 
that  it  is  to  England's  interest  to  maintain  the  present  rule. 

The  author  thinks,  however,  that  the  losses  resulting  from  captures 
of  private  property  at  sea  should  not  be  allowed  to  fall  upon  the  owners 
of  the  captured  vessels  and  cargoes.  He  says  that  '^when  vessels  and 
cargo  at  sea  are  confiscated  it  would  seem  consistent  with  general  prin- 
ciples that  the  state  whose  citizen  has  suffered  should  compensate  him 
for  his  loss,  which  has  been  largely  insured  on  behalf  of  the  whole  body," 
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and  cites  the  practice  which  prevails,  at  least  to  a  certain  extent^  with 
reference  to  land  warfare,  that  each  nation  should  at  the  end  of  a  war 
make  the  burden  as  far  as  possible  a  national  one  by  reimbursing  ita 
citizens  who  have  suffered  losses  of  proijerty.  In  another  respect,  also, 
he  favors  the  development  away  from  the  close  connection  of  warlike 
operations  with  individual  interests :  "  The  present  custom  of  diyiding 
among  the  captors  the  proceeds  of  sale  after  adjudication  by  a  prize 
court  preserves  in  maritime  war  that  taint  of  belligerent  greed  and  of 
interested  attack  upon  private  property  which  is  against  the  spirit  of 
modem  warfare,  and  which  has  been  declared  illegal  in  land  operations.^ 
In  this  connection  it  is  gratifying  to  recall  that  the  United  States  has 
been  one  of  the  first  countries  to  abolish  the  predatory  institution  of 
"  prize  money." 

Unfortunately,  the  Second  Hague  Conference  made  no  great  changes 
in  the  substantive  law  for  the  protection  of  private  property  at  sea,  and 
Bentwich's  work  still  forms  an  excellent  statement  of  existing  law.  In 
using  this  book,  however,  the  reader  should  have  in  mind  the  provisions 
of  the  final  act  of  the  Second  Hague  Conference  which  relate  to  the 
exemption  from  capture  of  mail  vessels  and  of  vessels  engaged  in  local 
commerce  and  in  inshore  fishing,  to  the  establishment  of  a  definite  rule 
against  the  bonbardraent  of  unfortified  places  by  naval  vessels,  to  the 
exemption  from  capture  of  merchant  vessels  found  in  the  ports  of  an 
enemy  at  the  time  hostilities  begin,  to  the  transformation  of  merchant 
vessels  into  war  vessels,  to  the  placing  of  submarine  mines,  and  to  the 
establishment  of  an  international  prize  court. 

The  literary  style  of  the  work  is  good,  although  use  is  occasionally 
made  of  such  awkward  words  as  **  bindingness."  Numerous  typograph- 
ical errors  attest  the  fact  that  the  proofreading  was  not  carefully  done. 

W.    P.   DODD. 

Some  Neglected  Aspects  of  War.    By  Captain  A.  T.  Mahan,  U.  S.  N. 

Boston:  Little,  Brown  &  Co.     1907. 

Under  this  title  Captain  Mahan  has  republished  in  book  form  several 
articles  of  his  own  which  have  appeared  in  magazines,  together  with  an 
article  by  Henry  S.  Pritchett,  entitled  "The  Power  that  Makes  for 
Peace,- '  and  one  by  Julian  S.  Corbett  on  the  "  Capture  of  Private  Prop- 
erty at  Sea."  The  opinions  of  the  three  writers  blend  harmoniously 
together  and  the  result  is  a  most  convenient  little  book  in  defense  of 
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war.  That  war  is  on  the  defensive  and  seems  likely  so  to  remain  shows 
what  a  change  has  taken  place  in  the  sentiments  of  mankind  during 
recent  years. 

Captain  Mahan  has  gone  to  the  very  bottom  of  the  question  and  shown 
up  in  the  fairest  manner,  free  from  any  tendency  to  exaggeration,  the 
advantages  of  war  and  its  actual  necessity.    He  says  (page  24) : 

If,  on  the  one  hand,  there  is  solid  ground  for  rejoicing  in  the  growing  inclina- 
tion to  resort  first  to  an  impartial  arbiter,  if  such  can  be  found,  when  occasion 
for  collision  arises,  there  is,  on  the  other  hand,  cause  for  serious  reflection  when 
this  most  humane  impulse  is  seen  to  favor  methods  which  by  compulsion  shall 
Titally  impair  the  moral  freedom  and  the  consequent  moral  responsibility  which 
are  the  distinguishing  glory  of  the  rational  man  and  of  the  sovereign  state. 

If  we  agree  with  the  author  in  the  above  statement,  we  must  in  con- 
science admit  that  we  do  so  because  the  picture  he  has  drawn  is  the  ideal 
of  our  present  state  of  development,  but  any  falling  away  from  this  ideal 
which  he  might  classify  as  degeneracy  may  be,  on  the  contrary,  a  step 
toward  a  better  condition. 

The  nature  of  law  is  ably  handled  on  page  29,  where  it  is  shown  that 
the  individual  must,  a^  the  bidding  of  his  conscience,  disobey  the  law 
and  even  resort  to  force,  and  "  the  resort  to  arms  by  a  nation  when  right 
can  not  otherwise  be  enforced  corresponds,  or  should  correspond,  pre- 
cisely to  the  acts  of  the  individual  man  which  have  been  cited  ;***." 

In  the  succeeding  pages  he  points  out  many  a  fallacy  of  the  too  zealous 
enthusiast  for  arbitration,  and  clearly  depicts  the  danger  of  obligatory 
arbitration.  The  strongest  arguments  on  the  other  side  have  been 
squarely  met,  so  that  even  where  the  author  fails  to  convert  to  his  own 
opinion,  the  reader  who  has  withstood  his  logical  deductions  must  feel 
renewed  confidence  in  any  opposed  views  which  have  withstood  such  a 
test. 

After  showing  the  inadequacy  of  the  best  system  of  law  to  provide  for 
the  changes  which  come  with  development  and  advance,  the  author  — 

urged  that  it  is  not  to  be  supposed  that  nations  will  antecedently  submit  them- 
selves to  a  tribunal,  the  general  principles  of  which  have  not  been  crystallized 
into  a  code  of  some  sort.     •     •     •     (Page  58.) 

Where  an  antecedent  body  of  accepted  law  is  wanting,  arbitration  becomes  a 
matter  of  personal  beliefs  or  opinions  on  the  part  of  the  arbitrators;  *  *  *  . 
(Page  69.) 

-  But  we  may  object  that  this  is  but  a  question  of  degree.  There  would 
not  be  any  need  for  arbitration  unless  there  were  either  a  difference  of 
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opinion  as  to  what  the  code  meant,  or  else  as  to  whether  some  of  its 
provisions  were  not  at  variance  with  the  spirit  of  justice  in  which  it 
must  be  interpreted. 

To  resolve  this  question  mankind  must  always  have  recourse  to  *'  the 
personal  beliefs  or  opinions  "  of  men,  or  of  one  man  when  he  casts  the 
deciding  vote.     Force  is  the  only  method  of  solution.    Will  it  not  be 
more  and  more  possible  to  secure  men  who  shall  approach  nearer  and 
nearer  the  ideal  of  the  perfect  judgment  of  mankind?    Will  not  then 
his  object  be  to  discover  the  resultant  of  the  opposed  moral  and  physical 
forces?     Will  not  the  resultant  or  decision  obtained  in  this  manner 
approach  with  each  advance  in  human  intelligence  and  knowledge  nearer 
and  nearer  to  the  truth?    When  the  judge  or  arbitrator  of  forces  errs 
beyond  a  certain  degree  the  great  forces  of  humanity  will  not  be  re- 
strained by  his  decree,  but  in  the  great  number  of  cases  acquiescence  i 
his  decision  will  save  the  nations  untold  suffering.    And  this  is  the  mo; 
true  because  it  is  very  doubtful  if  at  the  present  time  either  contestant 
in  a  war  between  world  powers  could  survive.    Like  the  bee,  each  greaft^^ 
power  may  use  its  weapon  only  at  the  cost  of  its  existence.    But  eve; 
this  may  perhaps  be  no  argument  against  wars.    The  fall  of  particiila 
political  groups  or  nations  is  of  little  moment  if  the  fear  of  such  a 
has  acted  to  impel  the  community  of  nations  each  and  all  to  strain  everjt 
nerve  to  attain  the  highest  possible  stage  of  development. 

If  the  arbitrator  is  going  to  give  a  judicial  decision  based  upon  th€^ 
strict  application  of  an  international  code,  the  ascertaining  of  the  re — 
sultant  of  which  we  have  spoken  will  take  the  form  of  revisions  of  th 
code  to  allow  for  the  shifting  of  forces  so  that  the  international  code 
shall  always  be  approximately  in  accord  with  the  living  forces  of 
humanity  or  civilization,  and  this  will  give  the  resultant  of  the  moral 
and  physical  forces  of  mankind  of  which  we  spoke. 

The  essay  on  "  War  from  the  Christian  Standpoint  '*  is  interesting  as 
showing  how  the  man  of  war  reconciles  his  profession  with  the  tenets  of 
Christ.  It  is  diametrically  opposed  to  the  writings  of  Tolstoi,  who  is 
perhaps  the  greatest  exponent  of  the  doctrine  of  nonresistance. 

The  essay  entitled  "  The  Hague  Conference ;  the  Question  of  Immunity 
for  Belligerent  Merchant  Shipping,"  which  appeared  last  July  in  the 
National  Review,  defends  the  present  practice  of  capturing  belligerent 
merchant  sliipping.  The  autlior  draws  the  distinction  between  the  seizure 
of  enemy  private  property  and  its  capture  when  in  circulation,  the  latter 
paralyzing  the  adversary  and  bringing  him  to  terms. 
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At  the  end  of  the  essay  the  author  expresses  his  opinion  (page  191) 
"  that  whatsoever  tends  to  make  war  more  effective  tends  to  shorten  it 
and  to  prevent  it/'  Undoubtedly,  but  in  the  process  of  making  war 
effective  more  important  considerations  should  not  be  lost.  For  example, 
as  a  great  part  of  the  neutral  carrying  trade  is  in  British  bottoms  a  war 
in  which  Great  Britain  was  involved  would  disturb  the  commerce  of  a 
neutral  such  as  the  United  States  to  such  a  degree  that  it  might  make  it 
necessary  for  the  United  States  to  depart  from  a  neutral  attitude  in 
order  to  protect  our  interests,  and  the  war,  instead  of  being  localized  and 
brief,  might  in  consequence  become  general  and  long  drawn  out. 

In  past  ages  wars  were  for  the  extermination  of  adversaries;  later, 
they  were  for  subjugation,  and  now  they  are  to  secure  certain  economical 
advantages.  The  effect  upon  the  individual  has  grown  less  and  less  at 
the  same  time  that  the  opinions  of  the  individual  exercise  greater  and 
greater  influence.  Modern  society  in  its  present  highly  organized  state 
requires  but  a  slight  disturbance  to  bring  the  government  to  terms. 
Would  it  not  be  well  to  restrict  the  operations  looking  to  this  end  to 
those  which  are  least  destructive  of  the  means  of  communication,  so  as 
to  make  possible  for  belligerents  the  most  rapid  recovery  from  the  effect 
of  war  to  the  universal  advantage  of  mankind?  By  blockade  rigidly 
effective,  so  that  few  ships  of  any  kind  could  reach  the  great  ports  of  a 
country,  the  circulation  of  its  commerce  would  be  so  disturbed  and 
arrested  (though  not  destroyed)  as  to  bring  it  quickly  to  submission. 
Private  property  and  contraband  of  war  might  then  go  free. 

This  essay  of  Captain  Mahan's  exercised  a  great  influence  upon  the 
delegates  of  many  of  the  countries  assembled  at  The  Hague,  and  un- 
:foftnnately  did  much  to  weaken  the  support  given  to  Mr.  Choate's 
proposition,  embodying  the  traditional  policy  of  our  Government,  to 
establish  the  inviolability  of  private  property  in  naval  war. 

Ellery  C.  Stowell. 

Jjeyes  comerdales  y  maritimas  de  la  America  Latina,  Comparadas  entre 
si  y  con  los  c6digo8  de  Espana  y  las  leyes  de  los  Estados  Unidos  de 
America.  Profusamente  anotadas  con  la  Legislaci6n  de  Espaiia  y  con 
Itt  Jurisprudencia  Extranjera.  By  Clifford  Stevens  Walton.  In  five 
voltuodes,  with  appendices.  Washington :  Government  Printing 
(MSce.     1907. 

The  recent  visit  of  the  Secretary  of  State  to  South  America  has  re- 
sulted in  bringing  Latin-America  into  closer  relations  with  the  United 
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States,  and  it  can  not  be  doubted  that  the  knowledge  obtained  at  fint 
hand,  based  as  it  is  upon  an  understanding  of  the  local  conditions  of 
the  various  states  of  Latin-America,  will  result  in  a  greater  sympathy 
with  the  aims  and  the  purposes  of  all  parties  concerned.  Heretofore  we 
have  discussed  grave  questions  at  arm's  length;  we  have  seen  through 
the  glass  darkly.  In  order  to  meet  the  needs  of  Latin-America,  and  in 
order  to  conduct  our  business  relations  in  such  a  way  as  to  prevent  litiga- 
tion and  misunderstanding,  it  is  necessary  to  know  in  advance  the  local 
laws  and  regulations  governing  business  transactions.  Mr.  Walton  was 
therefore  well  advised  and  is  to  be  congratulated  upon  the  publication 
of  the  five  volumes  dealing  with  the  commercial  and  maritime  law  of 
Latin-America.  It  will  be  henceforth  a  simple  matter  to  ascertain  the 
text  of  the  law  regulating  the  particular  transaction  by  consulting  the 
laws  of  Latin-America  which  Mr.  Walton  has  industriously  collected 
and  annotated. 

It  is  common  knowledge  that  the  laws  of  the  United  States  can  not 
be  understood  without  constant  reference  to  the  common  law  of  England 
and  the  various  statutes  correcting  and  modifying  it,  for  in  adopting 
the  common  law  we  naturally  adopted  it  as  modified  by  statute  and  as 
interpreted  by  the  competent  courts  of  Great  Britain.  In  like  manner 
the  laws  of  Spain,  either  directly  or  indirectly,  form  the  basis  of  Latin- 
American  jurisprudence  and  the  various  codes  of  Latin-America  are 
based  upon  the  codes  of  Spain.  Brazil  and  Haiti  do  not  in  reality  form 
an  exception,  although  Brazil  is  of  Portuguese  origin  and  Haiti  has 
based  its  jurisprudence  upon  the  civil  code  of  France.  The  method 
adopted  by  Mr.  Walton  lias  l)een  to  print  and  annotate  a  particular  por- 
tion of  the  Spanish  code  and  to  follow  this  by  the  codes  of  the  various 
Latin-American  states,  alphabetically  arranged.  References  are  made 
to  the  code  of  Spain  and  much  space  is  thus  saved.  The  changes  intro- 
duced in  the  codes  of  Latin-America  are  noted  and  in  proper  cases 
annotated,  and  the  absence  of  corresponding  provisions  is  likewise  pointed 
out.  The  law  of  the  United  States  is  likewise  given  in  alphabetical  order. 
Statutes  are  quoted,  decisions  of  courts  are  noted,  and  references  made 
to  the  literature  on  the  subject. 

Xo  attempt  is  made  to  analyze  in  detail  this  elaborate  work;  it  is 
sufficient  to  call  attention  to  its  scope  and  to  assure  the  reader  that  it  is 
carefully  compiled  from  the  various  official  publications  of  the  Latin- 
American  countries.  The  entire  text  is  in  Spanish  and  the  Spanish- 
American  or  Latin-American  is  put  in  possession,  within  the  moderately 
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short  compass  of  five  volumes,  of  the  commercial  and  maritime  law  of 
the  various  Latin-American  countries,  and  the  American  lawyer,  with 
these  volumes  on  his  shelves,  may  consult  without  diflSculty  —  indeed, 
with  ease  —  the  provisions  of  the  law,  which  he  must  know  in  advance 
in  order  to  be  a  safe  counselor.  The  summary  of  the  laws  of  the  United 
States,  likewise  in  Spanish,  will  be  of  service  to  the  Latin-American  who 
may  wish  in  advance  information  concerning  our  system  of  jurisprudence. 

James  Brown  Scott. 

\ 
Frontiers.    By  The  Bight  Honourable  \Lord  Curzon  of  Kedleston,  D.  C. 

L.,  LL.  D.,  F.  B.  S.    The  Roumanes  Lecture,  1907.    Oxford:    At  the 

Clarendon  Press.    1907. 

Attention  is  called  to  the  admirable  address  on  "  Frontiers  '*  delivered 
by  Lord  Curzon  in  the  Sheldonian  Theatre  at  Oxford  on  November  2, 
1907.  The  learned  Chancellor  called  attention  to  the  fact  that  he  had 
never  been  able  to  discover  any  literature  dealing  with  frontiers,  although 
frontiers  "  are  the  chief  anxiety  of  nearly  every  foreign  oflBce  in  the 
civilized  world,  and  are  the  subject  of  four  out  of  every  five  political 
treaties  or  conventions  that  are  now  concluded;  though  as  a  branch  of 
the  science  of  government  frontier  policy  is  of  the  first  practical  im- 
portance, and  has  a  more  profound  effect  upon  the  peace  or  warfare  of 
nations  than  any  other  factor,  political  or  economical,  there  is  yet  no 
work  or  treatise  in  any  language  which,  so  far  as  I  know,  affects  to 
treat  of  the  subject  as  a  whole." 

After  a  brief  introduction.  Lord  Curzon  proceeds  to  consider  what 
frontiers  mean  and  what  part  they  play  in  the  life  of  nations,  and  in 
so  doing  devotes  a  few  pages  (5  to  11,  inclusive)  to  the  history  of  the 
subject.  He  then  passes  to  the  origin  of  frontiers  and  divides  them  into 
natural  and  artificial,  stating  that  "  the  sea  is  the  most  uncompromising, 
the  least  alterable,  and  the  most  effective."  As  second  in  the  list  of 
natural  frontiers  he  places  deserts,  "until  modem  times  a  barrier  even 
more  impassable  than  the  sea." 

He  then  considers  a  third  type  of  natural  frontiers,  namely,  mountains. 
While  he  admits  that  rivers  are  natural  frontiers,  he  states  that  they 
are  really  not  natural  divisions  "  because  people  of  the  same  race  are  apt 
to  reside  on  both  banks." 

Li  discussing  artificial  frontiers  he  passes  in  review  the  commonest 
type  of  the  barrier  frontier,  consisting  of  a  palisade  or  mound  or  rampart 
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or  wall,  showing  that  in  ancient  times  the  palisade  or  rampart  or  wall 
were  the  commonest  illustration  of  the  type;  that  in  ancient  times  a 
common  and  widely  diffused  type  was  that  of  the  intermediary  or  neutral 
zone,  whereas  in  mediaeval  times  marks  or  marches  formed  a  common 
expedient.  The  learned  author  considers  the  nature  of  buffer  states  and 
the  creation  of  neutralized  communities.  He  then  passes  to  an  enumera- 
tion of  the  artificial  frontiers  in  use  at  the  present  day  among  modem 
states,  and  finds  them  to  be  three  in  number : 

(1)  What  may  be  described  as  the  pure  astronomical  frontier,  following  a 
parallel  of  latitude  or  a  meridian  of  longitude;  (2)  a  mathematical  line  con- 
necting two  points,  the  astronomical  coordinates  of  which  are  speeified;  and 
(3)  a  frontier  defined  by  reference  to  some  existing  and,  as  a  rule,  artificial 
feature  or  condition.  Their  common  characteristic  is  that  they  are,  as  a  rule, 
adopted  for  purposes  of  political  convenience,  that  they  are  indifferent  to 
physical  or  ethnological  features,  and  that  they  are  applied  in  new  countries 
where  the  rights  of  communities  or  tribes  have  not  been  stereotyped,  and  where 
it  is  possible  to  deal  in  a  rough  and  ready  manner  with  unexplored  and  often 
uninhabited  tracks.  They  are  rarely  found  in  Europe,  or  even  in  Asia,  where 
either  long  settlement  or  conflict  has,  as  a  rule,  resulted  in  boundariea  of 
another  type. 

The  concluding  part  of  this  admirable  little  treatise  is  devoted  to  a 
consideration  of  the  modern  expedients  of  protectorates,  spheres  of 
influence  and  of  interest.    Of  this  latter  category  as  a  whole  he  says : 

Of  all  the  diplomatic  forms  or  fictions  which  have  latterly  been  described,  it 
may  be  observed  that  the  uniform  tendency  is  for  the  weaker  to  crystallise  into 
the  harder  shape.  Spheres  of  interest  tend  to  become  spheres  of  influence; 
temporary  leases  to  become  perpetual;  spheres  of  influence  to  develop  into 
protectorates;  protectorates  to  be  the  forerunners  of  complete  incorporation. 
The  process  is  not  so  immoral  as  it  might  at  flrst  sight  appear;  it  is  in  reality 
an  endeavor,  sanctioned  by  general  usage,  to  introduce  formality  and  decorum 
into  proceedings  which,  unless  thus  regulated  and  diffused,  might  endanger  the 
peace  of  nations  or  too  violently  shock  the  conscience  of  the  world. 

The  little  treatise  (it  is  only  fifty-eight  pages  in  extent)  is  an  admira- 
ble example  of  the  treatment  of  a  great  subject  within  a  remarkably 

brief  compass. 

James  Bbown  Scott. 
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THE  SANCTION  OF  INTERNATIONAL  LAW^ 

One  accustomed  to  the  administration  of  municipal  law  who  turns 
his  attention  for  the  first  time  to  the  discussion  of  practical  questions 
arising  between  nations  and  dependent  upon  the  rules  of  interna- 
tional law,  must  be  struck  by  a  difference  between  the  two  systems 
which  materially  affects  the  intellectual  processes  involved  in  every 
discussion,  and  which  is  apparently  fundamental. 

The  proofs  and  arguments  adduced  by  the  municipal  lawyer  are 
addressed  to  the  object  of  setting  in  motion  certain  legal  machinery 
which  will  result  in  a  judicial  judgment  to  be  enforced  by  the  entire 
power  of  the  state  over  litigants  subject  to  its  jurisdiction  and  con- 
trol. Before  him  lies  a  clear,  certain,  definite  conclusion  of  the 
controversy,  and  for  the  finality  and  effectiveness  of  that  conclusion 
the  sheriff  and  the  policeman  stand  always  as  guarantors  in  the  last 
resort. 

When  the  international  lawyer,  on  the  other  hand,  passes  from 
that  academic  discussion  in  which  he  has  no  one  to  convince  but  him- 
self, and  proceeds  to  seek  the  establishment  of  rights  or  the  redress  of 
wrongs  in  a  concrete  case,  he  has  apparently  no  objective  point  to 
\<rhich  he  can  address  his  proofs  or  arguments,  except  the  conscience 
and  sense  of  justice  of  the  opposing  party  to  the  controversy.     In 
only  rare,  exceptional  and  peculiar  cases,  do  the  conclusions  of  the 
international  lawyer,  however,  clearly  demonstrated,  have  behind 
^hem  the  compulsory  effect  of  possible  war.     In  the  vast  majority  of 
practical  questions  arising  under  the  rules  of  international  law  there 
^oes  not  appear  on  the  surface  to  be  any  reason  why  either  party 
should  abandon  its  own  contention  or  yield  against  its  own  interest  to 
'the  arguments  of  the  other  side.     The  action  of  each  party  in  yield- 
ing or  refusing  to  yield  to  the  arguments  of  the  other  appears  to  be 
entirely  dependent  upon  its  own  will  and  pleasure.     This  apparent 
absence  of  sanction  for  the  enforcement  of  the  rules  of  international 
law  has  led  great  authority  to  deny  that  those  rules  are  entitled  to  be 
called  law  at  all ;  and  this  apparent  hopelessness  of  finality  carries  to 

1  Address  delivered  at  the  second  aooual  meeting  of  the  American  Society  of 
International  Law,  April  24,  1908. 
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the  mind  which  limits  its  consideration  to  the  procedure  in  each  pai 
ticular  case,  a  certain  sense  of  futility  of  argument. 

Nevertheless,  all  the  foreign  offices  of  the  civilized  world  are  coi 
tinually  discussing  with  each  other  questions  of  international 
both  public  and  private,  cheerfully  and  hopefully  marshaling  facts 
furnishing  evidence  presenting  arguments  and  building  up  records* 
designed  to  show  that  the  rules  of  international  law  require  such 
such  things  to  be  done  or  such  and  such  things  to  be  left  undone.' 
And  in  countless  cases  nations  are  yielding  to  such  arguments  an< 
shaping  their  conduct  against  their  own  apparent  interests  in  th< 
particular  cases  under  discussion,  in  obedience  to  the  rules  which^:^* 
are  shown  to  be  applicable. 

Why  is  it  that  nations  are  thus  continually  yielding  to  arguments 
with  no  apparent  compulsion  behind  them,  and  before  the  force  of 
such  arguments  abandoning  purposes,  modifying  conduct,  and  giving 
redress  for  injuries  ?  A  careful  consideration  of  tliis  question  seems 
to  lead  to  the  conclusion  that  the  difference  between  municipal  and 
international  law,  in  respect  of  the  existence  of  forces  compelling 
obedience,  is  more  apparent  than  real,  and  that  there  are  sanctions 
for  the  enforcement  of  international  law  no  less  real  and  substantial 
than  those  which  secure  obedience  to  municipal  law. 

It  is  a  mistake  to  assume  that  the  sanction  which  secures  obedience 
to  the  laws  of  the  state  consists  exclusively  or  chiefly  of  the  pains 
and  penalties  imposed  by  the  law  itself  for  its  violation.  It  is  only 
in  exceptional  cases  that  men  refrain  from  crime  through  fear  of 
fine  or  imprisonment.  In  the  vast  majority  of  cases  men  refrain 
from  criminal  conduct  because  they  are  unwilling  to  incur  in  the 
community  in  which  they  live  the  public  condemnation  and  obloquy 
which  would  follow  a  repudiation  of  the  standard  of  conduct  pre- 
scribed by  that  community  for  its  members.  As  a  rule,  when  the 
law  is  broken  the  disgrace  which  follows  conviction  and  punishment 
is  more  terrible  than  the  actual  physical  effect  of  imprisonment  or  - 

deprivation  of  property.     Where  it  happens  that  the  law  and  public 
opinion  point  different  ways,  the  latter  is  invariably  the  stronger.  / 

I  have  seen  a  lad  grown  up  among  New  York  toughs  break  down  and  ^ 

weep  because  sent  to  a  reformatory  instead  of  being  sentenced  to  a 
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State's  prison  for  a  violation  of  law.  The  reformatory  meant  com- 
parative ease,  comfort,  and  opportunity  for  speedy  return  to  entire 
freedom;  the  State's  prison  would  have  meant  hard  lahor  and  long 
and  severe  confinement.  Yet  in  his  community  of  habitual  crim- 
inals a  term  in  State's  prison  was  a  proof  of  manhood  and  a  title  to 
distinction,  while  consignment  to  a  reformatory  was  the  treatment 
suited  to  immature  boyhood.  He  preferred  the  punishment  of  man- 
hood with  what  he  deemed  honor  to  the  opportunity  of  youth  with 
what  he  deemed  disgrace.  Not  only  is  the  effectiveness  of  the  pun- 
ishments denounced  by  law  against  crime  derived  chiefly  from  the 
public  opinion  which  accompanies  them,  but  those  punishments  them- 
selves are  but  one  form  of  the  expression  of  public  opinion.  Laws 
are  capable  of  enforcement  only  so  far  as  they  are  in  agreement  with 
the  opinions  of  the  community  in  which  they  are  to  be  enforced.  As 
opinion  changes  old  laws  become  obsolete  and  new  standards  force 
their  way  into  the  statute  books.  Laws  passed,  as  they  sometimes 
are,  in  advance  of  public  opinion  ordinarily  wait  for  their  enforce- 
ment until  the  progress  of  opinion  has  reached  recognition  of  their 
value.  The  force  of  law  is  in  the  public  opinion  which  prescribes  it. 
The  impulse  of  conformity  to  the  standard  of  the  community  and 
the  dread  of  its  condemnation  are  reinforced  by  the  practical  consid- 
erations which  determine  success  or  failure  in  life.  Conformity  to 
the  standard  of  business  integrity  which  obtains  in  the  community 
is  necessary  to  business  success.  It  is  this  consideration  far  more 
frequently  than  the  thought  of  the  sheriff  with  a  writ  of  execution 
that  leads  men  to  pay  their  debts  and  to  keep  their  contracts.  Social 
esteem  and  standing,  power  and  high  place  in  the  professions,  in  pub- 
lic office,  in  all  associated  enterprise,  depend  upon  conformity  to  the 
standards  of  conduct  in  the  community.  Loss  of  these  is  the  most 
terrible  penalty  society  can  inflict  It  is  only  for  the  occasional  non- 
conformist that  the  sheriff  and  policeman  are  kept  in  reserve ;  and  it 
is  only  because  the  nonconformists  are  occasional  and  comparatively 
few  in  number  that  the  sheriff  and  the  policeman  can  have  any  effect 
at  all.  For  the  great  mass  of  mankind  laws  established  by  civil  soci- 
ety are  enforced  directly  by  the  power  of  public  opinion,  having,  as 
the  sanction  for  its  judgments,  the  denial  of  nearly  everything  for 
which  men  strive  in  life. 
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The  rules  of  international  law  are  enforced  by  the  same  kind  » 
sanction,  less  certain  and  peremptory,  but  continually  increasing  c: 
effectiveness  of  control.  ^^A  decent  respect  to  the  opinions  of  ma^^ 
kind  "  did  not  begin  or  end  among  nations  with  the  American  Decla^^ 
ration  of  Independence;  but  it  is  interesting  that  the  first  publS^ 
national  act  in  the  New  World  should  be  an  appeal  to  that  universsw 
international  public  opinion,  the  power  and  effectiveness  of  whicE. 
the  New  World  has  done  so  much  to  promote. 

In  former  times,  each  isolated  nation,  satisfied  with  its  own  opinr- 
ion  of  itself  and  indifferent  to  the  opinion  of  others,  separated  fronci 
all  others  by  mutual  ignorance  and  misjudgment,  regarded  only  the 
physical  power  of  other  nations.     Gibbon  could  say  of  the  Byzantine 
Empire :  "Alone  in  the  universe,  the  self-satisfied  pride  of  the  Greeks 
was  not  disturbed  by  the  comparison  of  foreign  merit;  and  it  is  no 
wonder  if  they  fainted  in  the  race,  since  they  had  neither  competitors 
to  urge  their  speed  nor  judges  to  crown  their  victory."     Now,  how- 
ever, there  may  be  seen  plainly  the  effects  of  a  long-continued  process 
which  is  breaking  down  the  isolation  of  nations,  permeating  every 
country  with  better  knowledge  and  understanding  of  every  other 
country,  spreading  throughout  the  world  a  knowledge  of  each  gov- 
ernment's conduct  to  serve  as  a  basis  for  criticism  and  judgment, 
and  gradually  creating  a  community  of  nations,  in  which  stand- 
ards of  conduct  are  being  established,   and   a  world-wide   public 
opinion  is  holding  nations  to  conformity  or  condemning  them  for 
disregard  of  the  established  standards.     The  improved  facilities  for 
travel  and  transportation,  the  enormous  increase  of  production  and 
commerce,  the  revival  of  colonization  and  the  growth  of  colonies  on 
a  gigantic  scale,  the  severance  of  the  laborer  from  the  soil,  accom- 
plished by  cheap  steamship  and   railway   transportation   and   the 
emigration  agent,  the  flow  and  return  of  millions  of  emigrants  acroas 
national  lines,  the  amazing  development  of  tel^raphy  and  of  the 
press,  conveying  and  spreading  instant  information  of  every  interest- 
ing event  that  happens  in  regions  however  remote  —  all  have  played 
their  part  in  this  change. 

Pari  passu  with  the  breaking  down  of  isolation,  that  makes  a  com- 
mon public  opinion  possible,  the  building  up  of  standards  of  conduct 
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18  being  accomplished  by  the  formulation  and  establishment  of  rules 
tliat  are  being  gradually  taken  out  of  the  domain  of  discussion  into 
that  of  general  acceptance  —  a  process  in  which  the  recent  con- 
ferences at  The  Hague  have  played  a  great  and  honorable  part. 
There  is  no  civilized  country  now  which  is  not  sensitive  to  this  gen- 
eral opinion,  none  that  is  willing  to  subject  itself  to  the  discredit  of 
standing  brutally  on  its  power  to  deny  to  other  countries  the  benefit 
of  recognized  rules  of  right  conduct     The  deference  shown  to  this 
international  public  opinion  is  in  due  proportion  to  a  nation's  great- 
ness and  advance  in  civilization.     The  nearest  approach  to  defiance 
'^'^ll  be  found  among  the  most  isolated  and  least  civilized  of  countries, 
^^hos«  ignorance  of  the  world  prevents  the  effect  of  the  world's  opin- 
^o^  ;  aind  in  every  such  country  internal  disorder,  oppression,  poverty, 
axid  ^^Tretchedness  mark  the  penalties  which  warn  mankind  that  the 
-*^W8   established  by  civilization  for  the  guidance  of  national  conduct 
iiot  be  ignored  with  impunity, 
^^^tional  regard  for  international  opinion  is  not  caused  by  amour 
I>^e  alone  —  not  merely  by  desire  for  the  approval  and  good  opin- 
o:f  mankind.    Underlying  the  desire  for  approval  and  the  aversion 
S^neral  condemnation  with  nations  as  with  the  individual,  there 
^^  ^  cJeep  sense  of  interest,  based  partly  upon  the  knowledge  that  man- 
^^^  backs  its  opinions  by  its  conduct  and  that  nonconformity  to  the 
^^XicJard  of  nations  means  condemnation  and  isolation,  and  partly 
XH>ii  the  knowledge  that  in  the  give  and  take  of  international  affairs 
^^    is  better  for  every  nation  to  secure  the  protection  of  the  law  by 
^^^plying  with  it  than  to  forfeit  the  law's  benefits  by  ignoring  it. 
Beyond  all  this  there  is  a  consciousness  that  in  the  most  important 
^flFairs  of  nations,  in  their  political  status,  the  success  of  their  under- 
^^ings  and  their  processes  of  development,  there  is  an  indefinite 
ftnd  almost  mysterious  influence  exercised  by  the  general  opinion  of 
the  world  regarding  the  nation's  character  and  conduct.    The  greatest 
and  strongest  governments  recognize   this  influence   and   act  with 
reference  to  it     They  dread  the  moral  isolation  created  by  general 
adverse  opinion  and  the  unfriendly  feeling  that  accompanies  it,  and 
they  desire  general  approval  and  the  kindly  feeling  that  goes  with  it. 
This  is  quite  independent  of  any  calculation  upon  a  physical  en- 
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forcement  of  the  opiDion  of  others.  It  is  difficult  to  say  just  why 
such  opinion  is  of  importance,  because  it  is  always  difficult  to  analyze 
the  action  of  moral  forces;  but  it  remains  true  and  is  universally 
recognized  that  the  nation  which  has  with  it  the  moral  force  of  the 
world's  approval  is  strong,  and  the  nation  which  rests  under  the 
world's  condemnation  is  weak,  however  great  its  material  power. 

These  are  the  considerations  which  determine  the  course  of  na- 
tional conduct  regarding  the  vast  majority  of  questions  to  which  are 
to  be  applied  the  rules  of  international  law.  The  real  sanction  which 
enforces  those  rules  is  the  injury  which  inevitably  follows  noncon- 
formity to  public  opinion;  while,  for  the  occasional  and  violent  or 
persistent  lawbreaker,  there  always  stands  behind  discussion  the 
ultimate  possibility  of  war,  as  the  sheriff  and  the  policeman  await 
the  occasional  and  comparatively  rare  violators  of  municipal  law. 

Of  course,  the  force  of  public  opinion  can  be  brought  to  bear  only 
upon  comparatively  simple  questions  and  clearly  ascertained  and 
understood  rights.  Upon  complicated  or  doubtful  questions,  as  to 
which  judgment  is  difficult,  each  party  to  the  controversy  can  main- 
tain its  position  of  refusing  to  yield  to  the  other's  arguments  without 
incurring  public  condemnation.  Upon  this  class  of  questions  the 
growth  of  arbitration  furnishes  a  new  and  additional  opportunity 
for  opinion  to  act;  because,  however  complicated  the  question  in 
dispute  may  be,  the  proposition  that  it  should  be  submitted  to  an 
impartial  tribunal  is  exceedingly  simple,  and  the  proposition  that 
the  award  of  such  a  tribunal  shall  be  complied  with  is  equally  simple, 
and  the  nation  which  refuses  to  submit  a  question  properly  the 
subject  of  arbitration  naturally  invites  condemnation. 

Manifestly,  this  power  of  international  public  opinion  is  exercised 
not  so  much  by  governments  as  by  the  people  of  each  country  whose 
opinions  are  interpreted  in  the  press  and  determine  the  country's 
attitude  towards  the  nation  whose  conduct  is  under  consideration. 
International  opinion  is  the  consensus  of  individual  opinion  in  the 
nations.  The  most  certain  way  to  promote  obedience  to  the  law  of 
nations  and  to  substitute  the  power  of  opinion  for  the  power  of 
armies  and  navies  is,  on  the  one  hand,  to  foster  that  "  decent  respect 
to  the  opinions  of  mankind  "  which  found  place  in  the  great  Declara- 
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tion  of  1776,  and,  on  the  other  hand,  to  spread  among  the  people  of 
every  country  a  just  appreciation  of  international  rights  and  duties 
and  a  knowledge  of  the  principles  and  rules  of  international  law  to 
which  national  conduct  ought  to  conform ;  so  that  the  general  opin- 
ion, whose  approval  or  condemnation  supplies  the  sanction  for  the 
law,  may  be  sound  and  just  and  worthy  of  respect. 

Elihu  Root. 


THE  PROPOSED  INTERNATIONAL  PRIZE  COURT  AND 

SOME  OF  ITS  DIFFICULTIES 

The  twelfth  convention  adopted  by  the  Hague  Conference  of  1907 
provides  for  the  establishment  of  an  International  Prize  Court  to 
which  appeals  may  be  carried  in  certain  instances  from  the  prise 
courts  of  the  captors.  The  proposal  for  such  a  convention  was  pre- 
sented very  early  in  the  proceedings  of  the  conference.  On  Wednes- 
day, June  19,  at  its  second  plenary  sitting,  Baron  Marschall  Von 
Bieberstein,  first  delegate  of  Germany,  intimated  that  he  had  been 
charged  by  his  Government  to  present  a  project  which  had  for  its 
object  the  establishment  of  a  supreme  international  prize  court  of 
appeal  in  time  of  naval  war.  Sir  E.  Fry,  chief  delegate  of  Great 
Britain,  said  that  he  had  like  instructions  and  would  gladly  collabo- 
.  rate  with  Baron  Marschall.  "A  delegate  of  the  United  States  gave 
cordial  support  to  the  Anglo-American  project."  ^  On  Saturday 
morning,  June  22,  the  special  committee  dealing  with  arbitration 
and  the  International  Committee  of  Inquiry  met,  M.  Bourgeois  pre- 
siding, and  the  separate  proposals  as  above  mentioned  were  submitted 
by  Baron  Marschall  on  behalf  of  Germany  and  Sir  E.  Fry  on  behalf 
of  Great  Britain.  Two  subcommittees  were  appointed  to  deal  with 
these  proposals.  The  German  plan  was  for  a  tribunal  ad  hoc,  to  be 
instituted  in  time  of  war,  the  members  to  be  practically  nominated  by 
the  two  belligerent  powers.  The  British  plan  provided  permanent 
judges  and  that  each  signatory  power  of  the  Hague  convention  whoso 
mercantile  marine  at  the  date  of  signature  of  the  projected  agree- 
ment exceeded  800,000  tons  should  designate,  for  a  place  upon  this 
tribunal,  within  three  months  after  ratification  of  the  present  act, 
a  jurisconsult  of  recognized  competence  in  questions  of  international 
maritime  law,  enjoying  the  highest  moral  reputation  and  disposed 
to  accept  the  functions  of  a  judge  in  this  court.^     The  advantages 

1  Weekly  edition  of  the  London  TimeR,  June  21,  1907,  p.  2,  supplement. 

2  Weekly  London  Times,  June  23,  1907,  p.  406. 
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claimed  for  the  British  proposal  were  expert  and  neutral  judges  and 
the  establishment  of  the  court  in  time  of  peace.  When  the  debate 
was  opened  on  these  proposals  in  the  subcommittee  on  July  4, 
M.  Keiroku  Tsudzuki,  of  Japan,  "  hoped  that  the  conference  would 
first  arrive  at  an  agreement  on  the  codification  of  rules  affecting 
prize  cases  before  instituting  an  international  court"  *  After  debate 
on  July  11  the  chairman,  M.  Bourgeois,  recognized  the  existence  of 
unanimity  in  favor  of  the  establishment  of  a  prize  court  "  and  echoed 
the  aspirations  for  uniformity  of  prize  legislation."  The  rival 
schemes  were  referred  to  a  comite  de  redaction.  It  became  also 
understood  that  private  negotiations  gave  hope  of  an  approximation 
of  the  views  of  the  different  delegations  ^  and  the  success  of  these 
negotiations  was  announced  July  25.*^  Finally,  September  21,  at  its 
Bixth  plenary  sitting,  a  joint  proposition  from  Germany,  the  United 
States,  France,  and  Great  Britain  having  been  presented,  the  con- 
ference adopted  the  convention  for  the  institution  of  an  International 
Prize  Court  of  Appeal  by  thirty-seven  votes  to  one  (Brazil),  with 
eix  abstentions  (Japan,  Russia,  Turkey,  Siam,  Venezuela,  and  Santo 
Domingo).  Brazil  alone  voted  against  the  project,  because  she  was 
dissatisfied  with  her  share  in  the  appointment  of  the  judges,  and 
Japan  and  Russia  abstained  from  voting  apparently  on  the  groimd 
that  a  codification  of  maritime  law  ought  to  precede  the  institution 
of  such  a  court.®  The  court  provided  for  conformed  in  the  main  to 
the  British  proposal.  It  will  consist  of  fifteen  judges  appointed  for 
terms  of  six  years.  The  appointees  of  Germany,  the  United  States, 
Austria-Hungary,  France,  Great  Britain,  Italy,  Japan,  and  Russia 
will  invariably  be  members  of  the  court.  Those  appointed  by  other 
powers  sit  according  to  a  scheme  of  rotation,^  being  divided  into  six 
groups.  A  belligerent  power  having  a  case  before  the  court  may 
always  have  a  judge  in  the  court,  and  each  nation  involved  is  repre- 

»  Same,  July  12,  1907,  p.  2,  supplement. 

4  Same,  July  19,  1907,  pp.  458-459;  July  26,  1907,  p.  468. 

•  Same,  August  2,  1907,  p.  2,  supplement. 

•  Same,  September  27,  1907,  p.  613,  and  Green  Bag,  November,  1907,  pp.  654- 
658. 

▼  Weekly  London  Times,  August  30,  1907,  p.  549.  See  also  the  excellent  article 
by  Prof.  Amos  S.  Hershey  concerning  this  court,  giving  full  details  of  the  nine 
articles  of  the  convention.    Green  Bag  for  November,  1907,  p.  652. 


460  THE   AMERICAN    JOURNAL   OF    INTERNATIONAL    LAW 

seiited  by  a  naval  officer  of  rank,  who  sits  as  an  assessor  with  advisory 
functions.  There  may  be  adjudication  by  the  national  tribunals  in 
not  more  than  two  instances.  The  statutes  of  the  captor  decide 
whether  there  may  be  an  appeal  after  decision  by  a  court  of  appeal 
or  the  supreme  court.  If  the  captor's  courts  give  no  final  decision 
within  two  years  from  the  capture  the  International  Court  may  be 
directly  seized  of  the  case.  The  right  of  appeal  may  be,  in  pre- 
scribed cases,  exercised  by  a  neutral  power  or  individual  or  an  indi- 
vidual dependent  upon  an  enemy  power.  The  court  is  to  sit  at 
The  Hague  unless  forced  to  sit  elsewhere,  and  then  only  with  the 
consent  of  the  belligerents.  The  judges  are  to  be  paid  through  the 
International  Bureau  at  The  Hague  100  florins  per  diem  during 
the  exercise  of  their  functions,  and  also  their  traveling  expenses,  and 
shall  receive  nothing  from  their  own  country  as  members  of  the  court 

The  court  decides  what  language  shall  be  used,  but  the  language  of 
the  court  appealed  from  may  always  be  used. 

The  deliberations  of  the  court  are  secret;  the  discussions  public, 
unless  a  litigant  asks  secrecy.  Decisions  are  by  a  majority  of  judges 
present.  Each  party  pays  his  own  counsel,  and  the  losing  party  pays 
the  cost  of  the  proceedings  and  one-hundredth  of  the  value  of  the 
object  in  litigation  as  a  contribution  to  the  general  expenses  of  the 
court.  The  general  expenses  of  the  court  are  borne  by  the  signatory 
powers  in  proportion  to  their  participation  in  its  action  and  "  the 
signatory  powers  agree  to  submit  in  good  faith  to  the  decisions  of 
the  International  Prize  Court  and  to  execute  them  with  as  little 
delay  as  possible." 

The  difficulty  due  to  the  variety  of  rules,  in  many  respects 
directly  conflicting,  recognized  in  the  courts  of  different  countries  was 
not  solved.  The  courts  of  England  and  America  are  very  largely 
in  agreement,  Sir  William  Scott  (Lord  Stowell)  being  the  principal 
creator  of  the  law  for  each  of  them,  and  the  difference  between  the 
text-writers  of  the  two  countries  in  some  minor  particulars  seeming 
not  to  be  shared  by  the  Governments  or  the  courts.  The  proposed 
court  is  to  decide  according  to  conventions  between  the  parties ;  fail- 
ing these,  according  to  "  the  rules  of  international  law."  If  no 
settled  rules  of  international  law  exist,  then  upon  "  principles  of 
justice  and  equity." 
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Most  cases  in  the  prize  courts  affecting  neutrals  arise  under  the 
rules  as  to  contraband  or  blockade.  As  to  what  is  contraband,  the 
extreme  divergence  of  views  and  claims  was  most  recently  evidenced 
in  the  Busso-Japanese  war  when  the  list  of  articles  proclaimed  as 
contraband  by  Russia  was  promptly  protested  by  Great  Britain  and 
the  United  States.  It  can  not  be  claimed  that  there  is  unanimity 
as  to  the  rules  concerning  sailing  under  convoy  and  the  acceptance 
of  the  statement  of  the  officer  in  command  of  the  convoy,  but  the 
very  radical  difference,  which  it  is  here  wished  more  fully  to  discuss, 
is  that  as  to  breach  of  blockade  and  consequent  liability  to  seizure 
and  condemnation. 

By  the  American  rule  the  neutral  ship  which  starts  from  her  homo 
port  to  deliver  a  cargo  in  a  known  blockaded  port,  the  blockade 
having  been  duly  proclaimed,  whether  delivery  is  to  be  by  herself, 
directly  breaking  the  blockade,  or  by  serving  as  one  of  a  chain  of 
vessels  which  by  transshipment  effects  the  same  purpose,  is  subject 
to  seizure  and  to  the  condemnation  of  ship  and  cargo,  by  the  block- 
ading belligerent,  as  soon  as  she  passes  out  from  the  territorial  waters 
in  which  her  voyage  begins.®  No  warning  from  the  blockading  fleet 
is  required,  and  even  where,  as  in  the  blockade  of  the  Confederate 
coast  by  the  proclamation  of  President  Lincoln  in  1861,  provision 
'was  made  for  such  warning  it  was  held  not  intended  to  apply  to  those 
-which  sailed  with  knowledge  of  the  blockade. 

In  the  case  of  the  steamer  Adula,^  seized  during  the  recent  Spanish- 
American  war,  the  doctrine  was  fully  affirmed  as  to  that  British 
steamer  brought  in  on  the  charge  of  attempting  to  run  the  blockade  of 
Ouantanamo  Bay,  Cuba,  June  29,  1898.  Her  master  and  charterer 
had  full  knowledge  of  the  blockade,  but  the  master  was  instructed 
to  stop  at  once  when  signaled  by  the  American  vessels  and  to  then 
acquaint  the  officers  of  such  vessels  with  his  voyage,  claimed  to  be 
for  relief  of  refugees,  and,  it  was  believed,  he  would  be  allowed  to 
enter.     The  steamer,  however,  was  condemned,  and  this  was  affirmed 

ttThe  Circassian,  2  Wall.,  135;  The  Hiawatha  (Prize  Cases),  2  Black,  677; 
The  Admiral  3  Wall.,  603;  7  Moore's  Dig.  Inter.  Law,  821;  and  Scott's  Cases 
Inter.  Law,  note,  pp.  820  and  828. 

»  176  United  States,  361. 
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upoii  appeal  (1899)  and  it  was  expressly  held  by  the  Supreme  Court 
of  the  United  States  that  a  master  having  knowledge  of  a  blockade 
is  not  at  liberty  even  to  approach  the  blockaded  port  for  the  purpose 
of  inquiry,  since  such  liberty  would  not  fail  to  lead  to  attempts  to 
violate  the  blockade  under  such  pretext.  Counsel  for  claimant 
(Hon.  Everett  P.  Wheeler,  lately  chairman  of  the  standing  com- 
mittee on  International  Law  of  the  American  Bar  Association) 
urged  that  the  adhesion  of  the  United  States  Government  to  the 
Declaration  of  Paris  abolishing  privateering  introduced  a  change 
into  our  laws  on  this  subject.  Counsel  based  this  claim  upon  an 
extract  from  a  French  treatise  upon  international  law  (Pistoye  and 
Duverdy,  vol.  1,  p.  375)  in  which  the  modem  law  is  said,  in  con- 
sequence of  the  Declaration  of  Paris,  to  require  that  "  a  vessel  must 
be  notified  to  depart  from  the  blockaded  port  before  she  can  be 
captured  and  that  the  contrary  rule  was  the  result  of  the  British 
orders  in  council  during  the  Napoleonic  wars,  which  is  now  given  up 
by  that  country."  The  court  wholly  repudiated  the  change  of  inter- 
national law  contended  for  and  said  of  the  authority  cited : 

We  can  not,  however,  accept  this  as  overruling  in  any  particular  the 
prior  decisions  of  this  court  in  the  cases  above  cited  to  the  effect  that  a 
departure  for  a  blockaded  port  with  intent  to  violate  the  blockade  renders 
the  vessel  liable  to  seizure.  When  Congress  has  spoken  upon  this  subject 
it  will  be  time  enough  for  this  court  to  act.  We  can  not  change  our 
rulings  to  conform  to  the  opinions  of  foreign  writers  as  to  what  they 
suppose  to  be  the  existing  law  upon  the  subject.*^ 

There  was  a  strong  dissenting  opinion  in  the  above  case  by 
Mr.  Justice  Shiras,  in  which  three  other  justices  concurred,  but  the 

10  The  court  cites,  in  support  of  such  doctrine,  Yeaton  v.  Fry.  5  Cranch,  335; 
3  L.  Ed.  117;  The  Circassian,  2  Wall.,  135,  ««6.  nom.,  Hunter  v.  I'nited  States, 
17  L.  Ed.,  796;  The  Frederick  Molke,  1  C.  Rob.,  86;  The  Columbia,  1  C.  Rob., 
164;  The  FortunCy  2  C.  Rob.,  94;  Wheaton  Captures,  196.  And  as  to  approaching 
the  port  exposing  to  capture,  The  Admiral,  3  Wall.,  603,  suh  nom..  The  Admiral 
V.  United  States,  18  L.  Ed.,  68;  Prize  Cases,  2  Black,  635,  677,  8ub,  ftom., 
Preciat  v.  United  States,  17  L.  Ed.,  459,  479;  Duer,  Marine  Ins.,  661;  The 
Cheshire,  3  Wall.,  231,  suh.  nom..  The  Cheshire  v.  United  States,  18  L.  Ed.,  175; 
The  James  Cook,  Edw.  Adm.,  261 ;  The  Josephine,  3  Wall.,  83.  sub.  nom,,  Quey- 
rouze  V.  United  States,  18  L.  Ed.,  65;  The  8pes,  5,  C.  Rob.,  76;  The  Betsy,  1, 
C.  Rob.,  334;  The  Neptunus,  2,  C.  Rob.,  110;  The  Little  William,  1  Acton,  141, 
161;  Sperry  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C,  243;  Fed.  Cas.  No,  13236. 
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rule  as  above  was  admitted  as  to  proclaimed  blockades.  It  should 
be  added  that  the  President  did  not  find  himself  justified  in  exer- 
cising clemency  in  this  case.**  There  has  been  no  belligerent  blockade 
by  the  United  States  or  Great  Britain,  it  is  submitted,  since  that 
with  which  this  modem  decision  by  our  highest  court  so  fully  deals. 
It  is  the  authoritative  statement  of  the  English  and  American  rule 
upon  the  subject  and  fully  recognizes  its  conflict  with  the  French 
rule. 

That  the  distinction  between  the  French  or  continental  rule  is 
not  abandoned  in  England  any  more  than  in  America,  appears 
from  all  the  English  writers.*^  The  usage  of  France,  Italy,  Sweden, 
and  Spain  requires  special  notification  to  be  given  a  neutral  vessel 
by  the  blockading  squadron  in  all  cases  before  she  can  be  guilty  of  a 
breach.  The  French  rule  was  very  fully  announced  by  Count  M0I6 
in  1838  and  is  fully  set  out  and  maintained  by  Ortolan:  ** 

Ind6pendamment  de  la  notification  offieielle  et  diplomatique  d'un 
blocus,  tout  Navire  qui  se  presente  devant  le  port  bloque  doit  recevoir  du 
commandant  des  batiments  de  guerre  charges  de  faire  respecter  le  blocus, 
ravertissement  qui  est  k  la  f ois  dans  Tint^ret  de  ce  navire  et  dans  Tint^ret 
de  la  responsabilit^  de  ToflBcier  comniis  k  I'ex^cution  du  blocus. 

The  eflFectiveness  of  diplomatic  notification  has  been  increased  and 
the  need  of  personal  notification  from  the  blockading  squadron 
diminished  by  the  modem  newspaper  and  electric  telegraph,  and  its 
adequacy  on  those  grounds  is  maintained  by  Sir  H.  Maine,  and 
Messrs.  Smith  and  Sibley  show  ^*  that  such  eminent  continental 
writers  as  Bhmtschli  (S.  832)  and  Heffter  (S.  156),  as  well  as  the 
Institute  of  International  Law,   consider   special  notification  now 

11 7  Moore's  Dig.,  Inter.  Law,  p.  822,  Mr.  Hill,  Acting  Secretary  State,  to 
Attorney-General,  February  13,  1901. 

i«See  Hairs  Inter.  Law  (ed.  1904),  p.  708;  Wheaton's  Inter.  Law,  4th  Eng. 
ed.  (1904),  notes  by  J.  Beresford  Atlay,  p.  700,  citing  and  relying  on  the  case 
of  The  Adula,  supra;  3  Phillimore's  Inter.  Law,  p.  501;  2  Halleck's  Inter.  Law, 
pp.  224-225  and  230;  International  Law  as  Interpreted  during  Russo-Japanese 
war.  Smith  and  Sibley,  pp.  330  and  351;  2  Oppenheim  Inter.  Law,  p.  405  (1905). 

It  Smith  and  Sibley  (supra),  p.  331;  Diplomatic  de  la  Mer,  tome  2,  p.  307. 

i«  Inter.  Law,  pp.  108-109;  Hall's  Inter.  Law,  p.  698;  Smith  and  Sibley,  p. 
358. 
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unnecessary.^*     Yet  they  show  that  France,  in  her  treaties  wf  ^Jj 
seven  of  the  principal  South  American  states,  provides  that  speci^^^c 
notification  is  necessary.     The  Japanese  proclaimed  their  blockad 
of  Port  Arthur,  and  this  fact  is  claimed  by  Messrs.  Smith  and  Sible; 
to  intimate  that  Japan  is  in  agreement  with  the  English  and  Ameri- 
can rule.^® 

The  temporary  absence  of  the  blockading  force,  as  by  reason  of 
stress  of  weather  or  pursuit  of  the  enemy  or  vessels  attempting  entry, 
does  not  terminate  the  blockade  by  English  and  American  rule,  but 
absence  for  any  cause  is  claimed  by  France  to  have  that  efFect.^^ 

The  right  to  visit  and  search  a  neutral  ship  sailing  under  convoy 
of  the  ships  of  war  of  their  own  nation  and  the  obligation  to  accept 
the  statement  of  the  commander  of  the  convoy  as  to  the  innocent  char- 
acter of  the  cargo  is  a  matter  of  controversy.*®  Hall  shows  that  as 
usual  "  English  and  American  writers  and  judges  are  fully  in 
accord;  on  the  continent  of  Europe,  Germany,  Austria,  Spain,  and 
Italy,  in  addition  to  the  Baltic  powers  and  France,  provide  by  their 
naval  regulations  that  the  declaration  of  a  convoying  officer  shall  be 
accepted."  Great  Britain,  on  the  other  hand,  adheres  to  the  practice 
upon  which  she  has  always  acted.  Continental  jurists  are  almost 
unanimous  in  maintaining  the  exemption  from  visits  of  convoyed 
ships  not  only  on  principle  to  be  advocated,  but  as  an  established  rule 
of  law.*® 

It  is  with  such  radical  differences  as  these  that  the  International 
Prize  Court  must  deal.  The  judges  from  the  eight  principal  nations 
are  always  called  to  serve.  The  seven  other  judges  are  taken  from 
the  lesser  powers  in  rotation,  as  we  have  seen.  The  strong  prob- 
ability arises  that  the  majority  of  these  judges  would  not  determine 


18  Smith  and  Sibley,  p.  358. 

i«Same,  p.  363;  see  also  2  Oppenheim  Inter.  Taw,  p.  405. 

17  Same,  pp.  365-366;  citing  expreBsly  the  instructions  of  the  French  Goyern- 
ment,  1870,  and  Ortolan  and  Hautefeuille. 

18  Hairs  Inter.  Law,  5th  ed.   (1904),  pp.  718-725. 

i»  Hall's  Inter.  Law,  5th  ed..  p.  724,  citing  Admiralty  Manual  of  Priee  Law 
(Holland,  p.  2)  for  the  English  rule.  See  also  Calvo,  Le  Droit  International, 
tome  5  (§  2972  to  §  2981 ),  where  he  gives  the  history  of  the  rule  and  collects  the 
opinion  of  writers  of  Europe  and  America. 
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the  recognized  rules  of  international  law  in  accord  with  the  Anglo- 
American  understanding.  In  fact,  it  seems  likely  that  the  majority 
will  hold  the  generally  recognized  rules  to  be  in  accord  with  the 
views  of  the  majority  of  the  states,  which  is  perhaps  quite  logical. 
If  they  do  not  find  generally  recognized  rules  they  are  to  decide  in 
accordance  with  the  general  principles  of  justice  and  equity.  But 
the  jurists  of  every  country,  it  may  be  said,  have  formed  the  juridical 
views  of  that  country,  or  are  formed  by  them.  It  is  impossible  to 
conceive  that  the  continental  jurists,  on  the  one  hand,  consider  the 
views  as  to  prize  law,  which  they  have  evolved,  announced,  and 
defended  during  so  long  a  time,  either  contrary  to  the  general  views 
or  contrary  to  justice  and  equity.  The  same  argument  applies  to 
the  English  and  American  jurists.  We  conclude  that  the  latter^ 
yoked  with  a  hopeless  majority  of  judicial  colleagues  deeply  com- 
mitted to  conflicting  views,  must  be  overborne  and  that  the  strong 
majority  of  this  international  court  is  likely  to  hold  against  the 
Anglo-American  rules. 

Does  that  mean  the  substantial  doing  away  with  effective  blockade  ? 
According  to  tlie  Anglo-American  doctrine  the  blockade  can  be  ex- 
tended "  to  any  necessary  portion  of  the  high  seas  outside  the  3-mile 
limit "  as  well  as  to  waters  within,  but  this  view  as  to  nonterritorial 
waters  is  not  supported  by  the  continental  view,  which  regards  the 
blockade  as  merely  "  the  displacement  by  a  belligerent  of  the  terri- 
torial jurisdiction  of  his  blockaded  enemy,"  which  therefore  "  can  not 
be  carried  on  beyond  the  limits  of  territorial  waters."  ^^ 

The  London  Times,  of  September  30,  1907,  editorially  says  that 
the  conference  has  sanctioned  "  an  International  Prize  Court  with 
an  extremely  wide  jurisdiction.  We  do  not  hesitate  to  affirm  that 
in  its  present  form  the  project  is  utterly  inadmissible  by  this 
country." 

The  belief  is  widespread  that  the  methods  of  modem  navigation, 
the  aids  of  steam  and  electricity,  have  increased  the  difficulty  of 
maintaining  an  effective  blockade ;  that  the  increased  range  of  gims 
and  searchlights  and  increased  speed  of  cruisers  have  been  more  than 

20  Taylor's  Inter.  Law,  S.  677,  citing  Hautefeuille  Droits  des  Nations  Neutres, 
Tit.  IX,  ch.  1,  5  1.     Ortolan  Diplomatic  de  La  Mer  11,  Ch.  IX;  Calvo,  S  2567. 
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met  by  the  speed  and  certainty  of  looomotion  and  information  o1 

able  by  modem  blockade  runners.     Thus,  Mr.   Hall^   has 

speaking  of  blockades  in  general  in  connection  with  the  greai 

blockade  of  history :    "  The  experience  of  the  civil  war  in  Amei-     -       ici 

has  proved  the  use  of  steam  to  assist  so  powerfully  in  their  evas 

as  to  render  it  unwise  to  shackle  the  belligerent  with  too  aev 

restrictions."    Sir  Henry  Maine  said  of  this  same  blockade :    ^'  Ste- 

also  greatly  facilitated  the  operation  of  the  neutral  blockade  runnel 

and,  again,  Mr.  Hall  says :  ^^     "  The  practice  of  England  and 

United  States  is  unquestionably  better  suited  than  that  of  France- 

the  present  condition  of  navigation."     He  shows  in  a  learned  a- 

that  Bluntschli  and  Heffter  partially  adopt  the  English  practi 

and  quotes  Chief  Justice  Chase  in  The  Circassians^  where,  speaki 

for  the  court,  he  declared  that  "  we  are  entirely  satisfied  with 

rule.     It  was  established,  with  some  hesitation,  when  sailing  y< 

were  the  only  vehicles  of  ocean  commerce ;  but  now,  when  steam 

electricity  have  made  all  nations  neighbors,  and  blockade  runni 

from  neutral  ports  seems  to  have  been  organized  as  a  business, 

almost  raised  into  a  profession,  it  is  clearly  seen  to  l)e  indispensal 

to  the  efiicient  exercise  of  belligerent  rights." 

Notwithstanding,  during  the  blockade  of  the  Confederate 
the  Anglo-American  rules  were  applied  in  their  full  force  and, 
was  claimed  by  foreign  writers,  in  some  cases  unduly  extended, 
great  and  lucrative  trade  was  maintained  with  the  blockaded  r^on: 
and  a  large  fleet  of  vessels,  mainly  British,  was  profitably  employed5^^^ 
in  this  precarious  commerce.      Yet  such  vessels  and  cargoes  were 
exposed  to  all  the  penalties  of  condemnation  from  the  moment  they 
left  their  home  port  with  intent  directly  or  indirectly  to  effect  a 
breach  of  the  blockade.     If,  as  imder  the  continental  rule,  the  whole 
voyage  could  have  been  prosecuted  with  perfect  security  until  the 
vessel  had  been  hailed  by  the  blockading  squadron  and  given  personal 
warning  when  at  the  entrance  of  the  destined  port,  it  is  obvious  that 
the  percentage  of  captures  would  have  been  vastly  reduced  and  the 

21  Inter.  Law,  5th  ed.,  p.  704. 

12  HaU's  Inter.  Law,  5th  ed.,  p.  698. 

2S2  Wallace.  151. 
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successful  breaches  have  been  as  vastly  increased.  The  blockade  of 
the  southern  coast  would  have  been  substantially  a  nullity,  inflicting 
some  inconvenience  but  almost  no  loss.  There  can  be  no  doubt  that 
the  blockade,  by  almost  destroying  the  export  trade,  especially  of 
cotton  —  the  staple  of  the  Confederacy  —  and  greatly  crippling  the 
import  trade,  was  among  the  greatest  forces  tending  to  the  downfall 
of  the  Confederate  power  ^*  and  produced  that  result  in  as  bloodless 
a  way  as  was  possible. 

Even  with  inferior  propelling  power  blockade  running  has  been 
lately  effective.  During  the  blockade  of  Port  Arthur  "  hundreds 
of  Chinese  junks,  propelled  by  ten  or  twelve  oarsmen,  found  their 
way  into  Port  Arthur  from  Chifu,  Teng-chan-fu,  and  Tientsin  with 
tons  of  fresh  provisions,  which  they  landed  on  the  low  land  at  the 
remoter  side  of  the  western  harbor."  ^^ 

The  danger  from  floating  mines  and  from  attacks  by  torpedo  boats 
compels  the  modem  blockading  squadron  to  operate  from  a  point 
far  out  at  sea.  Thus,  the  Japanese  squadron  blockading  Port  Arthur, 
under  the  prudent  and  able  conduct  of  Admiral  Togo,  was  so  far 
off  shore  that  when  Admiral  Vitoft  sallied  forth  from  the  port  in 
August,  1904,  he  did  not  even  sight  the  Japanese  squadron  until 
after  several  hours  steaming,^®  and  Lord  Nelson's  rule,  even  under 
the  old  conditions,  was  that  the  blockading  squadron  ought  never  to 
be  seen  from  the  blockaded  port.^^  As  Messrs.  Smith  and  Sibley 
point  out,  the  whole  experience  at  Port  Arthur  illustrates  the  im- 
possibility, under  modern  conditions,  of  conducting  a  blockade,  as 
Hautefeuille  contended  was  obligatory,  entirely  within  the  limits  of 
marginal  seas  in  accord  with  the  French  views. ^® 

Dr.  T.  J.  Lawrence,  lecturer  on  international  law  at  the  Royal 
Naval  College,  Greenwich,  says  of  blockade :  ^® 

Under  modem  conditions  of  navigation  and  warfare  the  endeavor  to 
make  it  effective  is  far  more  dangerous  to  the  blockaders  than  to  the 

S4  Smith  and  Sibley,  p.  333. 

2B  Id.,  Inter.  Law,  Russo-Japanese  War,  p.  321,  quoting  London  Times  Deoem- 
ber  0,  1904. 

29  Smith  and  Sibley,  p.  322. 

27  Id.,  p.  322  and  note  1. 

2s  Smith  and  Sibley,  p.  322. 

29  War  and  Diplomacy  in  the  Far  East,  p.  6S. 
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blockaded  wherever  there  is  in  the  port  a  force  of  torpedo  boats  and 
destroyers  able  to  get  out  and  handled  with  even  moderate  skill  and 
dash.  They  ought  to  keep  the  enemy's  battleships  at  least  50  miles 
away  during  the  night,  and  it  is  at  night  that  the  attempts  to  run  in 
or  out  will  be  made.  The  blockading  cruisers  may  perhaps  venture  to 
patrol  at  30  miles  distance  and  the  destroyers  and  torpedo  boats  will  be 
neaier  still.  The  mosquito  fleet  of  the  blockaded  side  will  constantly 
skirmish  with  them  and  use  every  effort  to  draw  them  away  from  the 
channels  through  which  it  has  reason  to  believe  blockade  runners  are 
advancing.  The  chances  are  strongly  in  favor  of  any  swift  vessel  in  an 
attempt  to  run  in  or  out.  Whereas  if  the  commander  of  the  blockading 
fleet  draws  his  cordon  of  ships  sufficiently  near  the  port  to  make  ingress 
or  egress  really  dangerous,  he  risks  their  destruction  by  mines  and  tor- 
pedoes, to  say  nothing  of  the  danger  of  their  coming  during  a  chase  under 
the  guns  of  any  land  defenses. 

The  suggestion  of  Mr.  Hall  ^^  is  that  "  if  it  is  wished  altogether 
to  deprive  blockades  of  efficacy,  it  would  be  franker  and  better  to 
propose  to  sweep  them  away  altogether,"  rather  than  to  shackle  them 
further. 

During  almost  a  century  the  great  blockades  have  been  mainly 
instituted  by  England  and  America  and  the  practical  dealing  with 
the  legal  questions  arising  out  of  blockades  has  of  necessity  been 
largely  left  to  their  courts.  If,  by  the  newly  proposed  international 
court,  these  rules  are  to  be  overturned,  it  may  be  considered  as 
almost  the  destruction  of  a  powerful  means  of  compelling  submission, 
less  bloody  and  cruel  than  battle  —  one  which  gives  an  advantage  to 
the  great  maritime  states  and  so  to  those  most  humanized  and  pacified 
by  commerce. 

Moreover,  the  operation  of  blockade  is  apt  to  prove  highly  benefi- 
cent in  the  support  of  established  governments  against  insurrection. 
The  navy  is  apt  to  be  in  the  hands  of  the  government.  The  govern- 
ment is  apt  to  be  better  supplied  in  all  ways  than  the  insurrectionary 
forces.  If  the  government  can  effectively  blockade  the  ports  of  the 
insurgents  the  resistance  can  be  minimized  and  the  restoration  of 
peace  hastened  with  the  least  suffering  or  bloodshed,  exactly  as  by 
the  great  blockade  of  the  Confederate  coast.  Any  nation  having 
remote  and  extensive  colonies,  like  Ensrland  (and  the  United  States 
BOW  has  great  island  domains),  should  especially  seek  to  maintain 

to  Page  704. 
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the  blockade  in  full  efficiency,  especially  if  it  is,  again  like  England 
and  the  United  States,  a  great  naval  power.  If  Australia,  Ceylon^ 
Borneo,,  or  Jamaica  were  in  revolt  against  the  authority  of  England, 
what  more  efficient  or  less-embittering  means  to  compel  submission 
than  a  blockade  of  the  rebellious  ports  ?  The  same  is  true  —  perhaps 
in  a  less  striking  degree  on  account  of  their  land  communications, 
but  yet  true  —  as  to  India,  Canada,  and  British  South  Africa. 
Perhaps  such  a  revolt  is  not  to  be  deemed  a  possibility.  The  exist-* 
ence  of  the  United  States  and  (apart  from  the  present  good  feeling) 
the  story  of  its  origin  as  an  independent  power  strongly  supports  the 
possibility  of  such  a  revolt  and  of  its  success  if  combined  with 
foreign  support.  The  war  of  the  Confederacy,  closed  a  little  over 
forty  years  ago,  illustrated  such  possibility  even  in  the  far  more 
close  and  vital  union  of  the  States  of  the  American  Union.  There, 
the  conflicts  on  land,  the  devastation  of  military  operations,  like, 
Sherman's  march  to  the  sea,  were  far  more  sanguinary  and  the 
wounds  occasioned  far  less  easily  healed  than  the  contests  or  injury 
resulting  from  the  naval  blockade.  In  giving  up  blockade  according 
to  Anglo-American  rules,  efficient  blockade  is  abandoned,  and  thus 
great  naval  powers  surrender  the  least  cruel  and  most  potent  means 
of  overcoming  rebellion,  which  has  progressed  so  far  as  to  be  recog- 
nized as  war.  The  subdivision  of  the  great  powers  may  be  desired 
by  the  lesser  powers  w^hieli  they  overshadow,  but  it  would  probably 
not  conduce  to  the  peace  or  plenty  of  the  world  or  the  tranquillity  of 
the  seas.  The  tendency  of  the  times  seems  distinctly  the  other  way, 
and  it  is  hoped  that  it  is  a  beneficent  tendency.  The  past  ten  years 
have  certainly  seen  great  extensions  of  territory  for  both  Great 
Britain  and  the  United  States. 

The  validity  of  the  capture  is  to  be  in  the  first  instance  determined 
in  the  prize  court  of  the  captor,  as  at  present.  The  settled  policy 
and  practice  of  Great  Britain  and  the  United  States  in  such  adjudica- 
tions is,  as  we  have  said,  to  decide  according  to  the  understanding^ 
of  international  law  adopted  by  the  national  courts  of  the  captor  and 
not  to  modify  this  upon  any  showing  that  a  diflFerent  understanding 
prevails  in  the  jocreater  number  of  civilized  nations.  The  court  of 
the  captor  would  then  decide  according  to  local  understanding.     On 
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appeal  would  the  International  Court  follow  the  same  rule  ?  It  can 
only  be  said  that  there  is  nothing  in  the  language  of  the  twelfth 
convention  adopted  at  The  Hague  which  would  so  indicate.  It  is 
submitted  that  a  principal  object  of  the  proposed  International  Prize 
Court  was  of  course  to  do  away  with  inconsistent  and  divergent  local 
rules  and  to  make  the  prize  laws  of  the  world  congruous  and  uniform. 

The  Edinburgh  Review  (January,  1908)  says  very  frankly  on 
this  subject :  ''An  exclusive  national  jurisdiction  is  an  anomaly,  and 
there  is  no  good  reason  to  preserve  the  anomaly  any  longer  than  vital 
national  interests  require." 

Speaking  of  the  court  Professor  Westlake,  the  veteran  English 
scholar,  whose  eighty  years  have  been  full  of  honor  and  learning, 
says  in  the  Quarterly  Review  for  January  (page  240) : 

The  greatest  difficulty  arises  from  the  very  fact  which  is  the  greatest 
source  of  the  necessity,  namely,  the  divergent  views  of  prize  law  enter- 
tained in  different  countries.  What  is  the  law  which  the  International 
Court  shall  administer?  For  example,  is  the  notice  of  blockade  to  which 
a  ship  desiring  to  enter  a  blockaded  port  is  entitled  to  be  measured  by 
the  British  or  the  French  rules?  Is  conditional  contraband  to  be 
allowed  ?  If  not,  can  coal  and  provisions  ever  be  absolute  contraband  ? 
Does  the  declaration  of  the  commander  of  a  neutral  convoy  exclude  the 
right  of  search  ? 

He  points  out  that  codification  of  the  prize  laws  was  one  way  to 
solve  these  difiiculties,  and  says  the  British  delegation  was  reported 
to  have  proposed  at  the  first  meeting  "  to  suspend  discussion  of  that 
question  on  account  of  the  profound  divergence  between  continental 
and  Anglo-American  systems,  both  long  practiced."  He  says  (page 
241)  M.  Renault,  as  the  representative  of  the  drafting  committee, 
said :  "  In  default  of  an  international  rule  firmly  established  the 
international  jurisdiction  will  apply  the  law  of  the  captor."  Pro- 
fessor Westlake  says  further,  very  cogently :  "  It  will  be  utterly 
unjuridical  if  this  appeal  court  reverses  the  prize  court  of  first 
instance  when  that  has  entered  a  judgment  it  was  right  in  giving." 
He  further  points  out  the  probability  of  a  majority  of  the  judges 
"  representing  the  system  adverse  to  the  Anglo-American  Govern- 
ments." He  says  the  general  expression  in  Ensjland  is  against  the 
ratification  of  this  convention,  and  says  it  should  be  amended  so  as 
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to  make  the  law  of  the  captor  state  the  law  to  be  applied  on  the  inter- 
national appeal. 

With  great  deference  the  writer  would  point  out  a  most  potent 
precedent  which  does  not  wholly  agree  with  the  suggestion  that  the 
lower  court  should  not  be  reversed  if  it  was  right  in  entering  the 
judgment  appealed  from,  if  we  interpret  the  word  "  right "  as  mean- 
ing in  accord  with  local  law.  The  Supreme  Court  of  the  United 
States  has  repeatedly  held  that  it  will  not  be  bound  by  a  rule  of 
decision,  adopted  in  the  State  courts,  in  accordance  with  which  the 
decision  appealed  from  has  been  rendered,  if  the  subject  is  one 
involving  general  rules  of  law  —  for  instance,  commercial  law,  which 
is  sometimes  called  a  branch  of  international  law.  The  higher  court 
will,  in  such  cases,  decide  according  to  its  own  views  and  will  not 
be  bound  even  by  settled  precedents  long  adhered  to  in  the  State. 

As  early  as  1842,  in  the  leading  case  of  Swift  v.  Tyson,**  it  held 
that  the  rule  of  New  York  might  be  fully  settled  by  judicial  decision, 
that  a  taker  of  negotiable  paper  in  payment  of  a  preexisting  debt 
was  not  a  holder  for  value,  yet  the  Supreme  Court  of  the  United 
States  would  not  consider  that  doctrine  obligatory  upon  it  in  a  case 
coming  from  New  York.  The  court,  per  Mr.  Justice  Story,  holds 
the  true  interpretation  and  effect  of  instruments  of  a  commercial 
nature  — 

are  to  be  sought,  not  in  the  decisions  of  the  local  tribunals,  but  in  the 
general  principles  and  doctrines  of  commercial  jurisprudence.  Un- 
doubtedly the  decisions  of  the  local  tribunals  upon  such  subjects  are 
entitled  to  and  will  receive  the  most  deliberate  attention  and  respect  of 
this  court;  but  they  can  not  furnish  positive  rules,  or  conclusive  au- 
thority, by  which  our  own  judgments  are  to  be  bound  up  and  governed. 
The  law  respecting  negotiable  instruments  may  be  truly  declared,  in  the 
language  of  Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,  2  Burr. 
B.,  882,  887,  to  be  in  a  great  measure  not  the  law  of  a  single  country 
only,  but  of  the  commercial  world.  ^^  Non  erit  alia  lex  Romae,  alia 
Athenis,  alia  nunc,  alia  post  hac,  sed  et  apud  omnes  gentes,  et  omni 
tempore,  una  eademque  lex  ohtinebit.^' 

An  opinion  of  the  Supreme  Court  pronounced  by  Mr.  Justice 
Story  is,  it  is  submitted,  very  high  evidence  of  juridical  practice. 

»i  1«  Peters,  p.  1. 


472  THE   AMEBICAIS^    JOUBNAL   OF    INTEBNATIONAL    LAW 

The  above  doctrine  was  most  fully  affirmed  by  the  same  court 
Gates  V.  National  Bank  ^^  in  1879,  and  in  Railroad  Co.  v.  NatioiH 
Bank^^  in  1880.  In  Burgess  v.  Seligman**  the  doctrine  was  dB 
cussed,  discriminated,  and  approved,  and  the  court,  per  Mr.  Juste: 
Bradley,  after  showing  how  far  it  would  go  in  the  display  of  comS 
to  the  State  court,  declares,  in  language  peculiarly  appropriate 
to  the  proposed  International  Prize  Court:  "As,  however,  the  ve-? 
object  of  giving  to  the  national  courts  jurisdiction  to  administer  t 
laws  of  the  States  in  controversies  between  citizens  of  different  Statr 
was  to  institute  independent  tribunals  which  it  might  be  suppose 
would  be  unaffected  by  local  prejudices  and  sectional  views,  it  wou . 
be  a  dereliction  of  their  duty  not  to  exercise  an  independent  judgmer 
in  cases  not  foreclosed  by  previous  adjudication."  In  Baltimore  air 
Ohio  Railroad  Co.  v.  Baugh  ^  in  1893  Justice  Brewer,  speaking  f« 
the  court,  reviews  many  decisions  and  shows  that  the  rule  dete^ 
mining  who  are  fellow-servants  is  governed  by  general  and  not  loci 
law,  and  that  the  federal  courts  are  not  controlled  bv  the  Stat 
decisions,  but  are  free  to  exercise  an  independent  judgment.  A  liki 
rule  was  applied  in  determining  the  validity  of  county  bonds  in  the 
hands  of  innocent  buyers,  and  the  court  refused  to  be  bound  by  StaU 
decisions  in  Commissioner  v.  Coler.^®  Decisions  to  like  effect  mighi 
be  indefinitely  collated,  but  these  are  sufficient.  It  is  believed  thej 
strongly  support  the  right  of  the  proposed  court  to  exercise  ai 
^'  independent  judgment  "  uncontrolled  by  the  decisions  of  the  court 
of  the  captor's  country. 

As  Mr.  Hannis  Taylor  has  observed :  ^^  "As  the  largest  experience 
in  the  actual  conduct  of  blockades  durinir  the  last  century  fell  to  th< 
lot  of  Great  Britain  and  the  United  States,  a  certain  practical  valin 
should  attach  to  a  set  of  principles  recognized  by  both  as  necessar 
for  the  maintenance  of  a  practice  which  refuses  to  shackle  belligerent 
with  too  severe  and  impracticable  restrictions."     Messrs.  Smith  an< 

82  100  United  States,  239. 
»8  102  United  States,  14. 
»4  107  United  States,  20. 
»B  13  Sup.  Ct.  R.,  914. 
»«23  Sup.  Ct.  R.,  811. 
87  Inter.  Law,  S.  676. 


THE  PBOPOSED  INTEBNATIONAL  PRIZE  COUBT        473 

Sibley  *®  advance  the  view  that  "  the  extraordinary  success  of  the 
operations  of  the  British  fleet  in  the  great  war  are  to  be  attributed 
partly  to  the  fact  of  diplomatic  notification  of  blockade.  On  one 
occasion  Lord  Stowell  had  eight  hundred  cases  in  arrears,^*^  a  fact 
which  attests  the  success  of  the  navy  in  arresting  blockade  runners." 

During  the  blockade  of  Port  Arthur  in  1904,  the  most  recent 
blockade^  twenty-three  vessels  were  captured  attempting  to  run  the 
blockade,*®  and  it  is  believed  that  the  experience  of  the  Japanese  as 
to  that  blockade  by  no  means  indicates  "  that  blockades  are  likely  to 
be  infrequent.  The  growth  of  naval  power  in  different  countries  in 
modem  times  seems  to  point  to  a  contrary  conclusion."  *^  It  appears 
that  constructive  notice  of  the  blockade  is  sufficient  for  condeiimation 
in  case  of  attempted  breach  under  the  Japanese  rules,*^  so  that  the 
sufficiency  of  this  blockade  was  maintained  under  rules  kindred  with 
the  Anglo-American,  although  not  going  to  the  same  length. 

The  Edinburgh  Review  for  January  of  this  year  mentions  that 
the  defense  committee  expects  much  of  blockade  as  a  weapon  of  war. 

Dr.  Paul  Reinsch  suggests  that  the  adoption  of  the  proposal  as 
to  this  International  Prize  Court  was  perhaps  due  to  the  fact  that 
the  conference  "  undoubtedly  felt  that  amidst  all  the  wreckage  it 
was  necessary  to  achieve  some  positive  results."  The  condition  it 
seeks  to  foster  has  some  resemblance  to  "  that  state  of  things  not  yet 
seen  in  the  world  "  mentioned  by  Sir  W.  Scott  —  "  that  of  a  military 
war  and  a  commercial  peace."  *^ 

The  difficulties  mentioned  were  obvious  from  the  first  and  have 
been  alluded  to  very  generally  \>y  writers  who  have  dealt  with  the 
subject.** 

38  Pages  357-358. 

8»  Citing  "  Per  Dr.  Stephen  Lushington  in  the  Leucade"  (1885),  2  Spinks,  228, 
238. 

40  Smith  and  Sibley,  p.  322,  citing  the  London  Times,  January  24,  1005. 

41  Smith  and  Sibley,  p.  322. 

42  2  Oppenheira  Inter.  Law,  p.  412,  citing  Japanese  Prize  Law,  article  30. 
^^The  Maria,  1,  C.  Robinson,  340;  Scott's  Cases,  858. 

44  Columbia  Law  Rev.,  February,  1908,  p.  113;  Amer.  Pol.  Sc.  Quart.,  February, 
1908,  p.  209;  Quarterly  Rev.,  January,  1908,  p.  240;  Edinburgh  Rev.,  January, 
1908,  p.  246;  Green  Bag.  November,  1907,  p.  665,  where  Prof.  Hershey  sets  out 
the  remarks  of  M.  Renault  in  presenting  the  report.  See  also  Editorial,  London 
Times,  September  30,  1907. 
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Prof.  T.  E.  Holland,  of  Oxford   (the  Law  Quarterly  Review, 
January,  1908,  p.  79),  says  the  convention  establishing  this  court  — 

Contains  within  itself  the  seeds  of  mortality,  in  the  article  which  pro- 
vides that  where  international  law  is  silent  the  court  is  to  decide  "in 
accordance  with  the  general  principles  of  justice  and  equity."  On  the 
objectionable  character  of  such  a  provision,  as  at  once  ambiguous,  and 
empowering  a  court,  in  which  foreigners  would  be  in  a  majority  of  eight 
to  one,  to  adopt  the  continental  rather  than  the  British  view  on  un- 
settled questions  of  prize  law,  the  present  writer  does  not  here  propose 
to  add  anything  to  what  he  has  written  elsewhere,  both  before  and  ilter 
the  meeting  of  the  conference. 

A  note  is  added,  signed  with  the  initials  F.  P.  —  undoubtedly  the 
distinguished  editor  of  the  Quarterly,  Sir  F.  Pollock  —  saying  as  to 
these  "  principles,"  while  a  century  ago  they  would  have  meant  the 
principles  of  Roman  prsetorian  law  supplemented  by  the  publicist, 
"  that  he  agrees  with  Professor  Holland  that  at  this  day  nobody 
knows  in  what  sense  they  would  be  understood  or  applied." 

It  is  submitted  in  the  interest  of  peace,  and  for  the  prevention 
rather  than  the  increase  of  bloodshed,  that  one  of  the  most  pacific 
forms  of  belligerent  coercion,  if  we  may  so  speak,  ought  not  in  effect 
to  be  abolished ;  that  therefore  some  modification  or  amendment,  pre- 
serving the  Anglo-American  rule  in  British  or  American  captures, 
even  in  the  Prize  Court  of  International  Appeal,  ought  to  be  pro- 
vided, and  that  the  su^estion  of  amendment  made  by  Professor 
Westlake,  one  of  the  ripest  living  scholars  upon  the  subject,  merits 
support 

The  fact  that  thirty-two  years  ago,  in  1876,  Professor  Westlake 
made  a  proposal  to  the  Institute  of  International  Law  *^  for  the 
examination  of  a  project  to  organize  an  international  prize  court 
proves  the  maturity  of  his  consideration  of  the  subject  and  the  fact 
that  that  organization  of  eminent  specialists,  as  a  preliminary  to  the 
recommendation  of  such  a  tribunal,  in  the  succeeding  year  advised 
''  De  formuler  par  traiie  les  principes  gemrwiix  en  matiere  de 
prises,"  **  further  accents  the  necessities  of  the  case. 

The  London  Times,  in  the  editorial  already  cited,  demands  modi- 

*8  Problems    of    Inter.    Practice    and   Diplomacy,  by  Sir  T.  Barclay,  p.  105. 
««Same,  p.  105. 
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fication  of  the  general  project,  yet,  alluding  to  the  institution  of  this 
tribunal,  speaks  of  the  belief  that  "  a  blessed  precedent  would  be 
established  for  the  indefinite  extension  of  the  principle  of  judicial 
decision  to  other  controversies  between  nations.  Any  step  seeming 
to  tend  towards  an  approximation  to  that  ideal  must  forcibly  appeal 
to  the  best  spirits  of  our  time."  Yet  it  further  characterizes  that  con- 
vention as  an  abandoning  of  vital  rights  "  to  the  control  of  a  court 
with  power  and  with  inclination  to  whittle  them  away."  After  say- 
ing that  it  can  not  justify  the  convention  without  further  limitation, 
it  closes  with  these  somewhat  insular  sentiments :  "  We  can  not  give 
any  foreigners  carte  blanche  to  make  laws  for  our  fleet  and  to  shorten 
at  their  discretion  our  arn\  upon  the  sea." 

Already  England  has  called  a  conference  of  nations  to  consider  the 
codification  of  the  law  of  prize,  and  our  State  Department  has  given 
out  that  the  United  States  will  participate.  The  task  attempted  is 
no  less  difficult  than  important.  The  results  of  the  conference  must 
be  anticipated  with  anxiety  and  interest 

We  ought  not,  however,  to  overlook  the  fact,  of  paramount  impor- 
tance, that  in  this  International  Prize  Court  appears  a  new  creation 
of  vast  possibilities  as  the  beginning  of  a  new  judicial  international 
system,  namely,  ' '  a  true  international  tribunal,  with  obligatory 
jurisdiction."  *^ 

No  achievement  in  the  whole  history  of  international  negotiation 
can  be  recalled  which  gives  promise  of  weightier  or  more  beneficent 
consequence.  It  is  the  great  step  forward  in  the  reign  of  law  and 
order  in  the  chaos  of  international  aflFairs.  Whatever  difficulties 
may  be  foreseen  or  modifications  sought,  this  fruitful  beginning  of 
progress  ought  not  to  be  abandoned  or  its  significance  lessened  or 
forgot.*® 

Charles  Noble  Gregory. 

4T  Dr.  Paul  S.  Reinsch,  Pol.  Sc.  Rev.,  February,  1908,  p.  218. 

*«The  Hon.  Henry  Billinf^  Brown,  Associate  Justice  of  the  Supreme  Court 
of  the  United  States  (retired),  has  recently  expressed  a  weighty  doubt  as  to  the 
constitutionality  of  any  convention  giving  an  appeal  from  the  Supreme  Court 
of  the  United  States,  since  the  Constitution  vests  the  judicial  power  of  the 
United  States  "  in  the  Supreme  Court  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish." 
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Had  the  Second  Hague  Conference  done  nothing  more  than  adopt 
the  convention  for  the  establishment  of  an  International  Prize  Court, 
it  would  have  sufficiently  justified  its  being  called  together  and 
refuted  the  criticisms  of  those  who,  because  it  did  not  accomplish 
all  its  most  enthusiastic  supporters  desired,  have  sought  to  belittle  its 
results.  It  marks  an  important  step  forward  in  the  adjustment 
of  international  differences.  It  provides  for  the  first  time,  so  far  as 
I  know,  for  the  compulsory  arbitration  of  certain  questions,  though 
of  a  limited  class,  and  establishes  a  court  which  shall  have  a  superior 
jurisdiction  over  the  courts  of  the  signatory  powers. 

The  convention  is  not  only  significant  in  this  particular,  but 
because  of  its  potentiality  in  the  possible  creation  of  other  courts 
of  more  enlarged  powers,  which  may  ultimately  go  far  toward  the 
peaceful  settlement  of  all  international  disputes  which  do  not  involve 
the  integrity  of  the  territory  or  the  vital  interests  or  honor  of  the 
particular  powers.  These  are  generally  admitted  to  be  beyond  the 
scope  of  arbitration. 

This  convention  was  the  outcome  of  two  propositions  —  one  by 
the  German  delegation  for  the  establishment  of  a  high  international 
court  of  prizes,  and  the  other  by  the  British  delegation  for  a  perma- 
nent court  of  international  appeals.  Both  these  delegations  agreed, 
and  indeed  it  was  the  opinion  of  the  entire  conference,  that  there  was 
a  clear  distinction  between  land  and  sea  operations,  in  the  fact  that 
the  former  are  carried  on  against  the  enemy  alone,  and  require  no 
judicial  authorization ;  while  the  latter,  dealing  as  they  do  with  the 
property  of  neutrals  who  are  alleged  to  have  violated  their  neutrality, 
require  a  judicial  determination  both  of  the  question  of  violation 
and  of  the  fact  of  neutral  ownership.  It  is  only  by  such  determi- 
nation that  diplomatic  reclamations  can  be  avoided.  Necessarily, 
these  proceedings  must  be  carried  on  in  a  court  of  the  belligerent 
captor.  No  captor  could  be  expected  to  send  his  prize  to 
a  port  of  the  country  to  which  she  belonged,  for  condemnation. 
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since  every  objection  made  to  the  partiality  of  the  one  would  be 
equally  applicable  to  the  other.  Hence,  from  time  immemorial,  the 
courts  of  the  capturing  power  have  asserted  the  jurisdiction  of 
determining  the  validity  of  the  capture.  While  no  suspicion  may 
attach  to  the  integrity  or  impartiality  of  these  courts,  their  judgments 
are  largely  governed  by  the  local  law,  which  in  this  respect  may  differ 
from  the  international  law.  That  the  national  courts  should  differ 
among  themselves  with  respect  to  the  rights  of  neutrals  is  no  more 
than  would  naturally  be  expected  from  the  fact  that  one  court  may 
belong  to  a  strong  naval  state,  interested  in  enlarging  belligerent 
powers,  while  another  may  belong  to  a  neutral  state,  enjoying  a  large 
trade  with  the  belligerents.  If  any  court  dealing  with  prize  cases  can 
be  suspected  of  partiality,  it  would  naturally  be  that  of  the  belligerent 
captor,  since  to  the  ordinary  motives  which  bias  the  opinions  of  even 
the  best  of  men  are  added  those  of  patriotism  and  a  desire  to  encour- 
age that  arm  of  the  government  which  is  engaged  in  fighting  its 
battles.  Under  such  circumstances  it  is  not  strange  that  complaints 
are  sometimes  made  that  their  judgments  do  not  conform  to  interna- 
tional law,  or  that  the  courts  lean  unduly  towards  sustaining  a 
capture  made  by  persons  acting  in  good  faith,  but  in  ignorance  of  all 
the  facts.  They  certainly  can  not  be  expected  to  have  much  sym- 
pathy for,  or  to  properly  appreciate  the  legal  rights  of,  those  who 
are  seeking  to  take  advantage  of  the  misfortunes  of  their  country  to 
carry  on  an  illicit  but  profitable  trade.  With  a  view,  then,  of 
obtaining  a  court  which,  by  its  dignity,  the  number,  learning,  and 
impartiality  of  its  judges,  should  command  the  confidence  not  only 
of  the  belligerents  and  of  neutral  maritime  powers,  but  of  the  whole 
civilized  world,  the  conference  adopted  the  convention  for  the  estab- 
lishment of  an  international  court. 

We  are  confronted  upon  the  threshold  of  the  convention  with  the 
power  of  the  President  and  the  Senate  under  the  Constitution  to 
assent  to  the  creation  of  a  foreign  court,  with  jurisdiction  over  the 
courts  created  by  Congress,  and  even  over  the  Supreme  Court  of 
the  United  States.  The  appeal  is  given  as  a  matter  of  right  from  the 
prize  court  of  the  belligerent  captor,  and  may  be  based  upon  the 
ground  that  the  judgment  was  wrong,  either  in  fact  or  in  law.     The 
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prize  court  from  which  the  appeal  may  be  taken  is  not  named,  bat 
a  further  article  provides  that  it  may  be  taken  after  judgment  in  the 
court  of  first  instance,  or  only  after  an  appeal,  as  the  municipal  law 
of  the  belligerent  captor  may  decide.  To  prevent  unnecessary  delay 
in  the  disposition  of  cases  in  the  national  courts,  it  is  provided  that 
but  one  appeal  shall  lie  from  the  original  judgment,  and  that,  if  the 
national  courts  shall  fail  to  give  final  judgment  within  two  years 
from  the  date  of  the  capture,  the  case  may  be  carried  directly  to  the 
International  Court.  As,  under  the  laws  of  Congress,  resort  may 
be  had  to  the  Supreme  Court  of  the  United  States,  which,  though  not 
a  foreign  court,  is  a  court  acting  under  a  different  sovereignty,  only 
from  the  final  decree  of  a  State  court  of  last  resort,  I  think  we  may 
assume  that  by  analogy  Congress  would  require  that  parties  exhaust 
their  remedies  in  the  local  courts  before  resorting  to  an  appeal  to  the 
International  Court.  This  would  limit  the  appeal  to  the  final  de- 
crees of  the  Supreme  Court,  except  in  cases  where  no  appeal  lies  to 
that  court  under  Revised  Statutes,  section  695. 

But  the  question  still  remains  as  to  the  power  of  the  Senate,  or  of 
Congress,  to  provide  for  a  review  of  cases  adjudicated  in  the  Supreme 
Court  of  the  United  States  —  a  court  created  by  the  Constitution, 
whose  original  jurisdiction,  at  least,  is  fixed  by  the  same  instrument 
Congress  has  provided  for  an  appeal  to  that  court,  with  certain 
limitations,  from  all  inferior  Federal  courts,  and,  with  certain  other 
limitations,  from  th^  highest  courts  of  the  several  States.  But  no 
power  is  given  to  review  a  decision  of  the  Supreme  Court,  and  I 
know  of  no  method  by  which  this  can  be  done.  But  the  power  to 
review  given  to  the  International  Prize  Court  implies  the  power  to 
reverse,  and  the  Supreme  Court  of  the  United  States,  while  much 
given  to  reversing  the  decrees  of  inferior  courts,  and  occasionally 
even  itself,  is  so  little  accustomed  to  being  reversed  that  as  a  private 
citizen  I  would  not  undertake  to  say  what'  answer  that  court  would 
make  to  an  application  to  transmit  its  record  to  the  International 
Bureau,  which  seems  to  be  a  kind  of  clerk's  or  registrar's  office.  I 
have  no  doubt  the  application  would  be  given  respectful  considera- 
tion. One  may  hope  in  the  interests  of  humanity  that  the  court 
may  see  its  way  clear  to  granting  it.     There  is  nothing  in  the  Con- 
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stitution  prohibiting  it,  and  it  is  quite  possible  that  under  its  general 
power  over  the  jurisdiction  and  procedure  of  its  courts,  and  to 
provide  for  the  general  welfare,  Congress  may,  so  far  as  it  can  act 
upon  the  subject  at  all,  waive  so  much  of  its  sovereignty  as  to  allow 
an  appeal  from  its  own  to  an  international  court.  One  can  not  be 
familiar  with  the  practice  of  the  Supreme  Court  without  recognizing 
the  impossibility  of  one  member  speaking  for  all;  but  we  may  rest 
assured  that  its  decisions  will  be  given  in  the  spirit  of  justice  and 
amity  to  other  nations,  as  well  as  in  consonance  with  the  letter  of 
the  Constitution. 

This  appeal  is  by  no  means  a  general  one,  but  is  limited  to  judg- 
ments affecting  the  property  of  a  neutral  power  or  individual,  or 
affecting  enemy  property,  and  relating  to  cargo  on  board  a  neutral 
ship,  or  an  enemy  ship  captured  in  neutral  territorial  waters,  or  in 
violation  of  some  convention  in  force  between  the  belligerent  powers, 
or  of  the  laws  of  the  belligerent  captor.  Although  the  appeal  must 
in  general  be  taken  by  a  neutral  power  or  individual,  in  the  latter 
class  of  cases  it  may  be  taken  by  a  subject  or  citizen  of  an  enemy 
power. 

Limited  as  this  jurisdiction  is  in  respect  to  persons  and  property, 
it  extends  to  a  great  variety  of  possible  subjects.  Indeed,  there  is 
scarcely  a  question  connected  with  the  rights  of  neutrals  in  time  of 
war  that  may  not  be  brought  before  the  court  for  adjudication.  The 
convention  requires  the  appointment  of  fifteen  judges  of  known 
proficiency  as  jurists  in  questions  of  international  maritime  law, 
and  of  the  highest  moral  reputation,  nine  of  whom  are  necessary  to 
constitute  a  quorum,  or  seven  if  the  judges  are  less  than  eleven.  A 
majority  of  these  must  almost  necessarily  be  neutrals,  though  by 
article  15  judges  from  certain  contracting  powers  —  viz,  Germany, 
the  United  States,  Austria-Hungary,  France,  Great  Britain,  Italy, 
Japan,  and  Russia  —  are  always  summoned  to  sit,  and  by  article  18 
the  belligerent  captor  and  the  neutral  is  each  entitled  to  appoint 
a  naval  officer  to  sit  as  assessor,  but  with  no  voice  in  the  decision. 
These  judges  are  appointed  for  six  years,  with  power  of  reappoint- 
ment. There  is  also  a  provision  that  if  a  belligerent  power  has  no 
regular  judge  upon  the  court  it  may  ask  that  a  judge  appointed  by 
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itself  may  take  part  in  the  settlement  of  all  cases  arising  from  the 
war.  The  limitation  of  judges  to  jurists  of  known  proficiency  in 
international  maritime  law  was  doubtless  intended  to  forestall  the 
appointment  of  men,  however  high  their  rank,  who  are  distinguished 
only  as  diplomatists  or  politicians. 

While  the  classes  of  cases  with  which  the  court  may  deal  are  not 
specifically  enumerated,  they  may  be  said  in  general  to  embrace  all 
those  in  which  the  rights  of  neutrals  or  the  sanctity  of  their  territory 
has  been  directly  or  indirectly  invaded,  as  well  as  the  single  case 
where  a  capture  has  taken  place  in  violation  of  a  treaty  between  the 
belligerent  powers,  or  of  a  statute  of  the  belligerent  captor.  It  may 
involve  the  right  to  make  a  capture  before  a  declaration  of  war  or 
notification  of  hostilities,  a  question  formerly  much  mooted,  but  now 
apparently  set  at  rest  by  the  third  convention,  which  recognizes  that 
hostilities  should  not  commence  without  notice,  either  in  the  form 
of  a  declaration  of  war  or  of  an  ultimatum  in  the  nature  of  such 
declaration ;  the  definition  of  the  words  "  contraband  of  war,"  per- 
fectly well  settled  in  its  general  principles,  but  uncertain  in  its 
applicability  to  materials  and  machinery  for  the  manufacture  of 
arms  and  munitions  of  war,  and  particularly  to  coal,  horses,  provi- 
sions, and  certain  other  articles  the  contraband  character  of  which  is 
dependent  upon  the  question  whether  they  are  destined  for  the  use  of 
the  belligerent  army  or  the  support  of  a  peaceful  people;  the  right 
of  blockade,  by  whom  it  may  be  asserted,  how  it  should  be  notified 
to  neutral  nations,  and  the  extent  to  which  it  must  be  made  effective, 
as  well  as  the  acts  necessary  to  constitute  a  breach,  and  how  far  the 
right  of  capture  applies  to  vessels  bound  immediately  to  a  neutral 
and  ultimately  to  a  blockaded  port,  or  what  is  known  as  the  doctrine 
of  continuous  voyages ;  how  far  the  right  to  issue  letters  of  marque 
has  been  retained;  the  immunity  of  hospital  and  cartel  ships,  mail 
steamers,  fishing  vessels  (recently  held  immune  in  the  Paquette 
Habana)  ;  the  rights  of  neutral  commerce,  and  the  principle  of  free 
ships,  free  goods,  as  well  as  the  question  of  due  diligence  in  pre- 
venting the  equipment  of  war  vessels  in  neutral  ports,  so  exhaustively 
considered  by  the  Geneva  Tribunal.  The  immunity  of  all  private 
property  at  sea,  so  earnestly  pressed  by  the  American  representatives 
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at  The  Hague,  and  so  ably  opposed  by  Captain  Mahan,  can  hardly 
be  said  to  have  become  a  judicial  question,  since  I  know  of  no  mari- 
time power  whicli  has  granted  such  immunity  to  enemy's  property, 
though  more  than  one  has  professed  a  willingness  to  imite  with  other 
nations  in  a  convention  to  that  effect.  However  favorable  the  pro- 
posed court  might  be  to  the  principle  of  immunity,  it  is  after  all  but 
a  judicial  body  and,  like  any  other  court,  bound  to  decide  according 
to  the  accepted  principles  of  international  law,  with  no  further 
legislative  power  than  every  court  has  to  adopt  a  reasonable  con- 
struction where  the  law  is  unsettled,  or  the  judgments  of  the  national 
courts  are  conflicting. 

In  accordance  with  this  familiar  principle,  the  convention  pro- 
vides, in  article  7,  that  if  the  question  of  law  to  be  decided  is  covered 
by  a  treaty  between  the  captor  and  the  neutral  power  interested  the 
court  is  governed  by  the  provisions  of  that  treaty ;  that  in  the  absence 
of  such  provisions,  the  court  shall  apply  the  principles  of  interna- 
tional law ;  and  if  no  generally  recognized  rule  exists,  the  court  shall 
give  judgment  in  accordance  with  the  general  principles  of  justice 
and  equity.  This  is  analogous  to  the  rulings  of  our  own  courts  in  cases 
of  international  collisions,  where  if  both  vessels  are  sailing  under  the 
same  flag,  or  under  different  flags  having  the  same  laws,  the  law  of 
the  flag  is  administered;  but  if  sailing  under  different  flags  and 
different  laws,  the  law  of  the  forum  is  administered  ex  necessitate, 
since  it  would  be  obviously  unfair  to  prefer  the  law  of  one  flag  to  that 
of  the  other.  These  provisions  as  to  the  law  to  be  applied  also  extend 
to  the  order  and  mode  of  proof.  Whether  the  burden  of  proof  be 
upon  the  belligerent  captor  to  establish  the  regularity  of  the  capture, 
or  upon  the  neutral  to  prove  its  illegality,  and  in  what  manner  these 
proofs  shall  be  made,  are  left  to  be  determined  by  the  local  courts, 
with  the  proviso  that  the  court  may  disregard  failure  to  comply  with 
the  procedure  laid  down  in  the  enactments  of  the  belligerent  captor 
when  it  is  of  opinion  that  the  consequences  of  complying  therewith 
are  unjust  and  inequitable.  If  the  court  pronounces  the  capture  to 
be  valid,  the  property  shall  be  disposed  of  in  accordance  with  the 
law  of  the  belligerent  captor.  If  it  pronounces  it  to  be  null,  the 
court  shall  order  restitution  of  the  vessel  or  cargo,  and  shall  fix,  if 
there  is  occasion,  the  amount  of  the  damage. 
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In  this  connection  a  possible  complication  may  arise  in  the  in 
ence  of  particular  nations,  before  ratification  takes  place,  upon, 
observance  of  certain  familiar  principles  of  the  local  law,  in  c 
in  which  their  own  vessels  are  concerned.     These  would  operat 
modifications  or  amendments  of  the  original  convention,    an 
insisted  upon  by  many  of  the  powers  might  become  so  numerou. 
to  prove  its  Impracticability,  and  wreck  the  whole  system.     If 
local  law  of  the  belligerent  captor  were  to  be  applied  in  determi 
the  validity  of  the  capture  in  each  instance,  nothing  would  be  lef  *^ 
the  International  Court  except  the  question  of  compliance  with 
law  in  the  particular  case;  when,  in  fact,  the  main  object  of 
International  Court  is  not  to  apply  the  local  law,  but  the  princip 
of  the  law  of  nations,  and  in  the  absence  of  any  provisions 
the  case  the  general  principles  of  justice  and  equity.     As  this  is 
first  attempt  to  establish  a  general  international  court  having  ju 
diction  not  of  a  particular  case  agreed  upon  beforehand,  but  of 
cases  of  a  particular  class,  its  success  will  be  watched  with  gre^ 
interest,  though  it  may  be  many  years  before  a  naval  war  upon 
large  scale  will  call  its  jurisdiction  into  active  exercise.     The  I 
its  powers  are  suffered  to  remain  dormant  the  better  it  will  be  f 
the  peace  of  the  world. 

That  any  system  of  international  courts  will  ever  be  devised  whi-^E"  ^5ch 
will  bring  about  an  era  of  universal  peace  is  probably,  to  use  a  phr  ^^  ^  -^^^e 
current  in  politics  many  years  ago,  an  "  iridescent  dream."  IZ^^^KThe 
combative  instinct  is  too  deeply  implanted  in  the  human  breast  tc^  -^^  ^ 
repressed  by  an  umpire  that  has  not  a  physical  power  strong  eno'm>  ^  ^S" 
to  enforce  its  decrees  against  all  opposition.     Courts  of  law  and  ^"^ 

police  are  able  to  control  this  instinct  among  individuals,  but  in 
bodies  of  men  where  each  individual  is  free  to  speak  his  mind       "  ® 

gaudium  certaminis,  the  desire  to  stir  up  strife  for  its  own  sake 
to  obtain  a  notoriety  for  leadership,  is  often  so  strong  as  to  su 
dinate  the  real  business  for  which  the  body  is  assembled  and  thro 
into  confusion.     This  trait  is  as  prominent  among  nations  as  am^^^^^ — *" — ^  _ 
individuals.     Large  armies  are  maintained  and  battleships  built: 
guaranties  of  peace,  but  their  very  existence  is  provocative  of 
and  the  temptation  to  use  them  to  demonstrate  their  efiiciency  is  of 
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Stronger  than  the  original  intent  to  employ  them  only  to  repel  an 
unjustifiable  attack. 

There  is  much  force  in  the  suggestion,  so  often  made  of  late,  that 
the  best  guaranty  of  peace  is  the  increasing  destructiveness  of  war. 
There  is  probably  no  branch  of  human  industry  in  which  greater 
changes  have  taken  place  during  the  past  century  than  in  the  art  of 
war.  The  modem  ironclad  bears  no  greater  resemblance  to  the 
ancient  frigate  than  an  automobile  of  to-day  to  the  one-horse  "  shay  " 
of  our  great-grandfathers,  while  the  superior  range  and  rapidity  of 
firing  of  modem  rifles  and  breach-loading  guns  over  the  flintlock 
muskets  and  smooth-bored  cannon  of  the  Napoleonic  wars  has  com- 
pletely revolutionized  the  conduct  of  campaigns  and  the  order  of 
battle.  The  enormously  increased  expense  of  warlike  equipments 
is  also  an  argument  making  strongly  for  the  pre9ervation  of  peace. 
When  it  is  considered  that  the  cost  of  a  first-class  battleship  is  about 
ten  million  dollars,  and  that  of  maintaining  and  navigating  it  nearly 
one  million  per  year;  that  the  cost  of  a  single  coast-defense  gun, 
'which  will  sink  a  ship  at  a  distance  of  twelve  or  fifteen  miles,  is  not 
less  than  seventy  thousand  dollars;  that  the  cost  of  firing  it  is  about 
one  thousand,  and  that  its  life  is  limited  to  less  than  a  hundred 
discharges,  when  it  has  to  be  largely  reconstructed,  it  is  evident  that 
there  must  be  a  corresponding  increase  in  taxation,  or  that  this 
country,  with  all  its  immense  wealth,  will  find  itself  outclassed  in  a 
naval  engagement 

Wars,  which  were  formerly  carried  on  only  upon  land  or  sea, 
are  gradually  establishing  for  themselves  a  new  theater  of  operation 
in  the  air.  Much  of  the  inventive  genius  of  the  past  ten  years  has 
been  expended  in  devising  balloons  and  flying  machines  designed  for 
use  in  time  of  war ;  and  the  nations  of  Europe,  always  alert  to  detect 
signs  of  a  possible  invasion,  are  watching  these  new  birds  of  prey 
with  apprehension  as  to  their  future  development.  The  fourteenth 
convention,  or  rather  declaration,  of  the  Hague  conference  has  made 
a  special  provision  against  the  launching  of  projectiles  and  explo- 
sives from  balloons  and  aerial  machines. 

But  it  is  not  alone  in  equipment  that  modem  warfare  has  made 
such  remarkable  progress.     Owing  to  the  assistance  received  from 


4M  THZ   AMEtaCAS    JOTKSJX  OT   HI  WMSAXWOiSAL,   UkW 


ndtwrnrt^  mrmics  viudi  reqrxii^  mnyfe  «>  moUiap  and  march  to 
tbe  6«it  are  nov  sadieTed  to^ecber.  <ies{»idied  fay  rafl  in  as  many 
dajs,  and  hurkd  acainsf  the  oppiDanc  fofce  in  a  sliarp  and  decisive 
iefiea  <»£  eneajB^nitrnts.  In  short,  a  war  of  diirtj  jearsw  or  even  of 
Kwn  T€ai«.  i^  now  an  impciSEibtUij.  Defeat^  co>x  is  often  so  mach 
more  ^lerioa*  that  &>  time  i^  ri^en  for  reenperaci*MU  and  tbe  fate  of 
natioD«  nurr  be  decided  in  the  first  eeneral  biattle.  Under  such 
eimunstances,  and  with  soch  nnmeroos  possibilities,  wars  are  under- 
taken  with  great  reluctance,  and  a  matter  which  would  have  been 
cr>n<idered  a  casus  htUi  a  century  aso  i§  now  treated  as  a  proper 
fubjeet  for  arbitration.  It  is  safe  to  sav  that  the  beauty  of  a  modem 
Helen  will  nerer  be  the  occasion  of  another  len.  vears^  war.  If  the 
progress  made  in  the  art  of  war  and  the  equipment  of  armies  during 
the  last  half  century  be  continued  for  another,  it  is  easy  to  imagine 
the  result  in  the  total  annihilation  of  <Mie  or  possiUy  both  of  the 
opposing  forces  —  a  contingency  which  no  naticm,  however  belliger- 
enty  would  care  to  face,  except  in  a  last  effort  to  save  its  own 
existence. 

Fortunately,  the  moral  progress  of  the  world  during  the  past 
centurv  contains  in  itself  an  assurance  that  a  war  will  not  be  under- 
taken  without  a  substantial  cause,  and  until  every  effort  of  diplomacy 
has  been  exhausted  to  avert  it.  As  individuals  advance  in  civiliza- 
tion and  refinement,  thev  are  less  likelv  to  resort  to  violent  methods 
to  redress  real  or  fancied  wroncs-  As  with  individuals,  so  with 
nations.  In  the  face  of  much  discouragement  and  disappointment 
at  the  result  of  legislation,  which  sometimes  has  a  directly  contrary 
effect  from  that  intended,  or  raises  up  new  evils  as  serious  as  those 
it  is  designed  to  suppress,  no  intelligent  man  can  review  the  history 
of  the  nineteenth  centurv  without  beins:  convinced  of  a  substantial 
progress  in  the  tone  of  political  action  and  public  sentiment,  and  a 
gradual  elevation  of  the  race,  which  must  redound  to  the  general 
peace  of  the  world. 

The  slave  trade  and  slaverv  itself  has  been  abolished :  lotteries  and 
public  eamblins:  houses  suppressed:  the  risrhts  of  women  enlanred; 
the  sale  of  intoxicatinsr  liquors  larirely  restricted ;  the  risrht  of  suf- 
frage extended  even  beyond  the  limits  of  prudence ;  the  spoils  system. 
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which  hegan  with  the  Adiuinistration  of  Jackson  and  continued  with 
ever-increasing  effrontery  to  the  close  of  Johnson's,  finally  became 
abashed  at  its  own  audacity,  and  a  reform  set  in  which  bids  fair  to 
exterminate  the  whole  system  and  establish  the  saner  policy  which 
prevailed  in  the  earlier  days  of  the  Republic.  The  same  tendency 
is  not  less  manifest  abroad.  Germany  and  Italy  have  been  unified, 
and  Japan  raised  from  what,  in  the  schoolbooks  of  our  boyhood,  was 
described  as  a  semi-barbarous  people  to  a  civilized  and  powerful 
State.  The  hardships  of  war  have  been  greatly  ameliorated  by  more 
humane  methods  in  the  care  of  the  wounded,  and  by  the  ninth  con- 
vention of  the  Hague  conference  forbidding  the  bombardment  of 
undefended  harbors,  villages,  towns,  or  buildings. 

The  policy  of  arbitration  which  seems  to  have  obtained  to  a  very 
limited  extent  among  Grecian  States,  and  to  have  been  much  dis- 
cussed by  publicists  during  the  seventeenth  and  eighteenth  centuries, 
took  definite  shape  in  the  nineteenth,  and  was  erected  into  an  inter- 
national policy  by  the  Geneva  Convention.  Since  then  resort  has 
been  had  to  it  with  increasing  frequency,  and  a  permanent  tribunal 
established  at  The  Hague,  to  which  all  nations  are  invited  to  submit 
their  disputes.  It  is  now  proposed  to  extend  their  scope  by  creating 
a  court  with  compulsory  jurisdiction  of  certain  causes  arising  in 
time  of  war.  If  the  convention  establishing  this  court  meets  with 
the  general  acceptance  of  the  powers,  and  the  court  should  prove 
equal  to  the  emergencies  of  the  next  great  naval  war,  we  may 
reasonably  look  forward  to  an  extension  of  the  same  system  to  inter- 
national claims  for  pecuniary  damages,  the  adjustment  of  disputed 
boundary  lines,  as  in  the  San  Juan  case,  the  rights  of  fishery  in 
territorial  waters,  the  interpretation  and  application  of  treaties,  the 
forfeiture  of  concessions  or  franchises,  and  in  general  to  all  such 
hona  fide,  controversies  as  are  solvable  between  individuals  in  a  court 
of  law  or  equity.  As  there  are  among  individuals  certain  personal 
or  family  dissensions  involving  the  respective  standing  or  honor  of 
the  parties,  which  can  not  be  settled  by  the  courts,  there  will  prob- 
ably always  arise  as  between  nations  certain  questions  which  can 
only  be  settled  by  the  arbitrament  of  the  sword.  Where  there  is  a 
predetermination  to  fight,  as  in  the  Franco-Prussian  war,  a  slight 
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pretext  is  sufficient,  and  no  court  can  possibly  prevent  it  by  peaoeful 
methods. 

Our  o>^'n  experience  in  international  arbitrations  has  been  such 
as  to  encourage  the  belief  that  they  will  in  time  supersede  the  neces- 
sity, except  in  a  limited  class  of  cases,  of  resorting  to  coercive 
measures  for  the  redress  of  international  grievances.  True,  victory 
has  not  always  perched  upon  our  flag.  Nor  can  this  be  expected  in 
any  form  of  enforcing  a  litigious  right  But  while  we  may  think 
that  in  a  particular  case  their  conclusion  may  be  erroneous,  I  have 
never  know^  a  serious  charge  of  incapacity,  corruption,  or  partialis 
to  attach  to  their  action. 

Prior  to  the  Civil  War  most  of  our  disputes  were  with  Great 
Britain,  and  concerned  the  long  boundary  line  between  the  Bay  of 
Fundy  on  the  Atlantic  and  the  Straits  of  Georgia  on  the  Pacific 
Ocean.  Some  of  these  were  adjusted  by  commissioners  appointed 
by  the  two  Powers,  sometimes  with  a  third  commissioner  as  umpire, 
and  once,  at  least,  by  the  arbitration  of  a  foreign  potentate.  The 
first,  decided  in  1798,  turned  upon  the  identification  of  the  St 
Croix  River,  constituting  a  part  of  the  boundary  line  under  the 
original  treaty  of  1783,  and  was  settled  by  three  commissioners,  one 
appointed  by  each  party,  and  the  third  an  American  chosen  by  the 
other  two.  The  line  seems  to  have  been  fixed  by  unanimous  de- 
cision according  to  the  British  contention.  A  further  dispute  arose 
in  1817,  regarding  the  islands  in  the  Bay  of  Passamaquoddy,  and 
Avas  referred  to  two  commissioners,  one  from  each  Power,  and  a 
compromise  judgment  rendered. 

The  northeast  boundary  between  the  State  of  Maine  and  the 
British  possessions  was  the  subject  of  two  arbitrations,  the  first  of 
which,  submitted  to  two  commissioners  —  one  from  each  Power  — 
resulted  in  a  disagreement  in  1821,  and  a  second  covering  the  same 
subject  was  referred  to  the  King  of  the  Netherlands,  who  made  an 
award  which  was  subsequently  waived  by  both  parties  and  the  line 
established  by  a  new  treaty. 

Of  two  arbitrations  arising  in  the  settlement  of  the  boundary  line 
through  the  Great  Lakes,  one  was  determined  in  1822  bv  the  award 
of  two  commissioners,  and  in  the  other,  the  commissioners  disagree- 
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ing,  the  matter  was  finally  adjusted  and  incorporated  into  the  Ash- 
bnrton  Treaty  of  1842. 

The  northwestern  boundary  between  British  Columbia  and  the 
present  State  of  Washington  was  not  less  fertile  of  disputes.  The 
line  east  of  the  Rocky  Mountains  had  been  fixed  in  1818  by  con- 
vention at  the  forty-ninth  parallel  of  north  latitude;  but  from  that 
time  until  1846  the  line  west  of  the  Rocky  Mountains  was  contested 
in  a  series  of  negotiations  which  at  one  time  threatened  a  war 
between  the  two  countries,  but  finally,  by  treaty  of  1846,  the  forty- 
ninth  parallel  was  extended  to  the  middle  of  the  channel  between  the 
continent  and  Vancouver  Island.  But  certain  islands  in  this 
channel  —  notably  that  of  San  Juan  —  still  remained  in  dispute, 
and  were  at  one  time  jointly  occupied  by  British  and  American 
troops.  Finally,  by  the  treaty  of  1871,  the  matter  was  referred  to 
the  Emperor  of  Germany,  as  arbitrator,  who  made  an  award  in 
favor  of  the  United  States. 

The  Greneva  Convention  of  1872  was  the  beginning  of  a  new  era 
in  the  history  of  international  arbitration.  Whether  we  consider 
the  dignity  of  the  two  Powers  interested,  the  gravity  of  the  questions 
involved,  the  learning  and  eminence  of  the  members  of  the  conven- 
tion, the  interest  displayed  in  its  deliberations  by  the  great  powers 
of  Europe,  as  well  as  the  ability  of  counsel  upon  both  sides,  we  can 
not  avoid  the  conclusion  that  this  was  the  greatest  judicial  tribimal 
of  modem  times.  The  foundation  of  this  convention  was  laid  in 
the  treaty  of  1871,  whereby  by  Article  I  it  was  agreed  that  five 
arbitrators  be  appointed  —  two  by  the  Powers  interested,  one  by  the 
King  of  Italy,  one  by  the  President  of  the  Swiss  Confederation,  and 
one  by  the  Emperor  of  Brazil  —  who  should  consider  the  question 
whether  due  diligence  had  been  used  in  preventing  the  fitting  out 
of  Confederate  vessels  within  British  jurisdiction,  and  also  of  pre- 
venting the  departure  from  such  jurisdiction  of  any  vessel  intended 
to  carry  on  war  against  the  United  States.  The  decision  of  this 
tribunal,  holding  that  due  diligence  had  not  been  used,  and  awarding 
a  gross  sum  of  $15,500,000,  was  a  matter  of  great  historical  impor- 
tance. The  agreement  upon  this  convention  probably  averted  a  war 
with  the  mother  country. 
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But  we  are  less  concerned  with  these  so-called  Alabama  claims 
than  with  the  claims  of  British  subjects  against  the  United  States, 
and  the  counterclaims  of  citizens  of  the  United  States  against  Great 
Britain,  distinct  from  the  Alabama  claims.  The  British  claims 
were  of  three  classes: 

1.  For  injuries  inflicted  by  the  Confederacy  or  its  citizens; 

2.  Claims  growing  out  of  captures  by  United  States  cruisers ; 

3.  Claims  for  arbitrary  arrests,  compulsory  military  service,  and 
other  alleged  violations  of  the  personal  rights  of  British  subjects. 

These  claims  were,  under  Articles  XII  to  XVII  of  the  treaty  of 
1871,  referred  to  three  commissioners  —  one  by  each  Power,  and 
one  to  be  appointed  by  the  President  and  Her  Britannic  Majesty 
acting  jointly.  Count  Corti,  the  Italian  Minister  at  Washington, 
was  agreed  upon  as  the  third  commissioner. 

Under  the  provisions  of  the  treaty,  four  hundred  and  seventy- 
eight  British  and  nineteen  American  claims  were  laid  before  the 
commission.  The  British  claims,  with  interest,  amounted  to 
$96,000,000,  and  the  American  claims  to  less  than  $1,000,000,  all 
of  which  latter  were  rejected.  One  himdred  and  eighty-one  British 
claims  were  allowed,  at  less  than  $2,000,000  —  a  liberal  deduction 
from  the  original  amount  claimed. 

Many  of  these  claims  had  been  adjudicated  by  the  prize  courts 
of  this  country,  and  in  a  great  majority  of  these  cases  the  ultimate 
decision  of  the  Supreme  Court  was  sustained  by  the  commissioners, 
although  in  three  cases,  The  Hiawatha  (2  Black  635),  The  Cir- 
cassian (2  Wall.  135),  in  both  of  which  there  had  been  a  strong 
dissenting  opinion  by  Mr.  Justice  Nelson,  his  view  was  adopted, 
and  in  the  third  case,  The  Sir  Williajn  Peele.  (5  Wall.  517),  the 
commissioners  disagreed  with  the  Supreme  Court  upon  a  subordi- 
nate point. 

Many  of  these  controversies  with  Great  Britain  turned  upon 
questions  of  territorial  rights,  the  respective  duties  of  belligerents 
and  neutrals  in  time  of  war;  and  had  either  country  l)een  less  con- 
ciliatory in  its  spirit  these  controversies  might  have  led  into  an  open 
rupture.  As  it  was,  there  were  several  occasions  in  which  it  seemed 
as  though  war  was  inevitable.     But  the  good  sense  of  the  Anglo- 
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Saxon  race  finally  asserted  its  supremacy  and  saved  the  two  countries, 
as  it  undoubtedly  will  many  times  in  the  future,  from  an  armed 
conflict. 

The  results,  as  well  as  the  arguments  by  which  they  were  reached, 
confirm  the  impression  that  while  there  is  nothing  to  impugn  the  good 
faith  or  partiality  of  the  local  courts,  exact  justice  is  more  likely 
to  be  attained  by  a  court  of  nine  members,  most  of  whom  are  neutrals, 
having  no  interests  either  of  national  pride  or  patriotism  to  deflect 
their  judgments  in  favor  of  one  party  or  the  other.  Great  reforms 
are  usually  of  slow  growth,  but  if  the  wish  for  peace  be  once  con- 
ceded the  obstacles  in  the  way  of  securing  it  will,  in  the  gradual 
and  progressive  enlightenment  of  the  race,  ultimately  disappear. 
Indeed,  a  frank  recognition  of  the  evils  of  an  existing  system  is  itself 
a  long  step  towards  their  amendment. 

We  shall  all  welcome  the  International  Prize  Court  as  an  im- 
portant factor  in  the  maintenance  of  a  general  peace. 

Henbt  B.  Bbown. 


CONSTITUTIONALITY  OF  THE  PROPOSED  INTERNA- 
TIONAL PRIZE  COURT— CONSIDERED  FROM  THE 
STANDPOINT  OF  THE  UNITED  STATES 

The  twelfth  convention  adopted  by  the  Second  Intematicmal 
Peace  Conference  at  The  Hague  provides  for  the  establishment  of 
an  International  Prize  Court,  to  which  appeals  may  be  taken  from 
the  national  prize  courts  of  the  various  signatory  powers,  or  such  of 
them  as  shall  approve  the  convention.  The  third  article  of  the 
convention  provides: 

The  judgments  of  national  prize  courts  may  be  brought  before  the 
International  Prize  Court  — 

1.  When  the  judgment  of  the  national  prize  court  affects  the  prop- 
erty of  a  neutral  power  or  individual ; 

2.  When  the  judgment  affects  enemy  property  and  relates  to  — 
(a)     Cargo  on  board  a  neutral  ship ; 

(6)  An  enemy  ship  captured  in  the  territorial  waters  of  a  neutral 
power,  when  that  power  has  not  made  the  capture  the  subject 
of  a  diplomatic  claim; 

(c)  A  claim  ba,sed  upon  the  allegation  that  the  seizure  has  been 
effected  in  violation  either  of  the  provisions  of  a  convention 
in  force  between  the  belligerent  powers  or  of  an  enactment 
issued  by  the  belligerent  captor. 

The  appeal  against  the  judgment  of  the  national  court  can  be  based 
on  the  ground  that  the  judgment  was  wrong  either  in  fact  or  in  law. 

As  indicated  bj^  the  article  quoted,  the  validity  of  the  seizure  of 
the  prize  is  determined  in  the  first  instance  by  the  courts  of  the 
belligerent  captor,  from  which  an  appeal  lies,  in  the  cases  mentioned, 
to  the  International  Prize  Court  at  The  Hague. 

If  the  convention  establisliing  this  court  is  ratified  by  the  Senate 
of  the  United  States,  and  legislation  supplemental  thereto  is  enacted 
by  Congress,  we  shall  have  a  condition  which  is  a  novelty  in  our 
system  of  jurisprudence.  Cases  originating  in  the  courts  of  tiie 
United  States  will  be  capable  of  removal  by  appeal  to  a  court  located 
on  foreign  soil,  not  forming  a  part  of  our  judiciary  system,  and  not 
subject  to  the  control  or  supervision  of  the  United  States  Govern- 
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ment  or  any  Department  thereof.  The  provision  for  such  appeals, 
either  directly  from  the  district  courts  or  after  appeal  to  the  Supreme 
Court,  will  doubtless  include  certification  of  the  record,  preserving 
the  status  quo  of  property  involved  pending  the  appeal,  and  submis- 
sion to  the  decision  when  rendered,  even  though  it  may  reverse  the 
Supreme  Court  of  the  United  States. 

It  was  stated  in  the  report  of  the  delegates  of  the  United  States 
to  the  Second  International  Peace  Conference  that  "  the  question  of 
the  constitutionality  of  the  proposed  International  Court  of  Prize 
as  a  treaty  court  would  seem  to  be  precluded  by  the  decision  of  the 
Supreme  Court  of  the  United  States.  In  re  Ross  ( 140  U.  S.,  453)."  * 
That  case,  however,  while  upholding  the  power  of  the  United  States 
to  provide  by  treaty  a  consular  court  in  a  foreign  country,  is  by  no 
means  authority  for  the  proposition  that  it  may  by  treaty  or  act  of 
Congress  confer  upon  a  foreign  tribunal  appellate  jurisdiction  of 
cases  originating  in  courts  of  its  own  country. 

Whether  the  power  exists  to  provide  for  appeals  to  the  proposed 
court  depends  upon  two  questions: 

(1)  Whether  the  grant  of  the  treaty-making  power  to  the  Presi- 

dent and  the  Senate  includes  the  power  to  provide  for  the 
judicial  settlement  of  questions  of  an  international  nature. 

(2)  Whether  this  power  is  limited  by  the  grant  of  the  judicial 

power  of  the  United  States  to  the  Federal  courts,  so  as 
to  exclude  the  power  to  provide  by  treaty  for  the  appeal 
to' an  international  tribunal  of  prize  cases  originating  in 
our  own  courts. 
The  Constitution  provides  (Article  II,  section  2): 

He  [the  President]  shall  have  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two-thirds  of  the 
Senators  present  concur. 

Laying  aside  for  the  moment  the  question  as  to  any  limitation 
implied  by  the  constitutional  grant  to  the  Federal  judiciary,  the 
power  of  the  United  States  to  provide  by  treaty  for  the  establishment 
of  international  courts  and  the  adjustment  of  international  dif- 
ferences therein  is  free  from  doubt 

1  Senate  Doc.  No.  444,  page  49. 
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Whatever  may  have  been  supposed  at  one  time,  there  is  no  longer 
any  doubt  that  the  people  of  the  United  States,  by  the  adoption  of 
the  Constitution,  founded  a  nation  which  in  its  relations  with  other 
countries  of  the  earth  has  the  attributes  and  powers  of  any  other 
nation,  unless  limited  by  some  express  or  necessarily  implied  restric- 
tion contained  in  the  Constitution.  Among  such  powers  is  that  of 
making  treaties.  The  people  of  the  United  States,  in  creating  the 
Federal  Government,  did  not  withhold  to  themselves  or  vest  in  the 
States  any  part  of  the  treaty-making  power;  it  was  all  vested  in 
general  terms  in  the  Federal  Government  That  Government,  there- 
fore, has  prima  facie  all  the  power  which  the  people  of  the  United 
States  themselves  had,  or  could  have,  to  negotiate  with  foreign  gov- 
ernments or  to  enter  into  treaties  or  agreements  of  an  international 
character.  Whatever  limitations  of  the  treaty  power  may  be  impUed 
from  our  fundamental  system,  by  which  many  of  the  functions  of 
government  are  distributed  between  the  States  and  the  nation,  there 
is  no  doubt  that  in  its  strictly  international  relations  the  power  of 
the  Federal  Government  in  this  regard  is  unlimited  unless  restricted 
by  some  other  clause  of  the  Constitution. 

In  the  case  of  Geofroy  v.  Riggs,  133  U.  S.,  258  (1889),  it  was 
said: 

That  the  treaty  power  of  the  United  States  extends  to  all  proper 
subjects  of  negotiations  between  our  Government  and  the  governments 
of  other  nations,  is  clear.  ♦  *  ♦  The  treaty  power,  as  expressed  in 
the  Constitution,  is  in  terms  unlimited  except  by  those  restraints  which 
are  found  in  that  instrument  against  the  action  of  the  Government 
or  of  its  Departments,  and  those  arising  from  the  nature  of  the  Govern- 
ment itself,  and  of  that  of  the  States.  It  would  not  be  contended  that 
it  extends  so  far  as  to  authorize  what  the  Constitution  forbids,  or  a 
change  in  the  character  of  the  Government,  or  in  that  of  one  of  the 
States,  or  a  cession  of  any  portion  of  the  territory  of  the  latter  without 
its  consent.  But  with  these  exceptions  it  is  not  perceived  that  there  is 
any  limit  to  the  questions  which  can  be  adjusted  touching  any  matter 
which  is  properly  the  subject  of  negotiation  with  a  foreign  country. 

Among  such  questions  there  are  none  which  are  more  proper  or 
necessary  for  negotiation  with  foreign  countries  than  those  relating 
to  the  adjustment  of  diflFerences  of  an  international  character  arising 
between  the  United  States  and  foreign  nations  or  individuals.    There 
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18  not,  and  never  has  been,  any  doubt  that  the  United  States  can  bj 
treaty  provide  for  the  arbitration  or  decision  by  specially  constituted 
courts  of  cases  involving  questions  of  this  nature,  and  that  the  de- 
cision of  such  courts  is  as  conclusive  as  any  other  decree. 

In  Comegys  v.  Vasse,  1  Peters,  193,  Mr.  Justice  Story,  referring 
to  the  treaty  of  May  22,  1819,  between  the  United  States  and  Spain, 
said: 

The  object  of  the  treaty  was  to  invest  the  commissioners  with  full 
power  and  authority  to  receive,  examine,  and  decide  upon  the  amount 
and  validity  of  the  asserted  claims  upon  Spain,  for  damages  and  in- 
juries. Their  decision,  within  the  scope  of  this  authority,  is  conclusive 
and  final.  If  they  pronounce  the  claim  valid  or  invalid,  if  they  ascertain 
the  amount,  their  award  in  the  premises  is  not  reexaminable.  The 
parties  must  abide  by  it,  as  the  decree  of  a  competent  tribunal  of  ex- 
clusive jurisdiction.  A  rejected  claim  can  not  be  brought  again  under 
review,  in  any  judicial  tribunal ;  an  amount  once  fixed,  is  a  final 
ascertainment  of  the  damages  or  injury.' 

The  universal  practice  of  all  Departments  of  the  Federal  Govern- 
ment, from  the  foundation  of  the  nation  until  now,  has  been  in  con- 
formity with  this  construction,  as  is  evidenced  by  the  long  series 
of  international  disputes  which  have  been  submitted  by  treaty  to 
mixed  commissions  or  courts  agreed  upon  by  the  contracting  powers, 
and  whose  decisions  have  been  accepted  and  scrupulously  performed. 

No  reason  is  perceived  why,  pinma  facie,  a  general  agreement  may 
not  be  made  with  other  nations,  providing  for  the  submission  of 
questions  of  a  similar  nature  to  a  permanent  tribunal,  either  as  a 
court  of  first  instance  or  after  a  preliminary  trial  in  the  courts  of 
the  various  nations.  That  the  United  States  has  the  same  power  as 
any  other  nation  of  the  world  to  establish  treaty  courts  in  other 
countries  for  the  adjudication  of  cases  involving  the  rights  of  her 
own  citizens  has  been  already  decided.  (In  re  Ross,  140  U.  S.,  453.) 
From  a  consideration  only  of  the  grant  of  the  treaty-making  power, 
therefore,  it  would  seem  clear  that  unless  restricted  by  some  other 
clause  of  the  Constitution,  the  Federal  Government  has  the  power  to 

'Other  cases  to  the  same  effect  are  The  La  Ninfa,  16  Fed.  Rep.,  513;  Sbeppard 
▼.  Taylor,  5  Peters,  675;  Frelinghuysen  v.  Key,  110  U.  S.,  63;  Boynton  v.  Blaine, 
139  U.  S.,  306;  La  Abra  Silver  Mining  Co.  v.  United  States,  175  U.  S.,  423. 
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provide  for  the  judicial  decision  by  international  courts  of  any  ques- 
tion of  an  international  nature,  either  in  the  first  instance  or  after  a 
preliminary  trial  in  the  courts  of  its  own  country. 

The  second  and  more  difficult  question  is  whether  the  grant  of 
the  judicial  power  of  the  United  States  to  the  Supreme  Court  and 
such  inferior  courts  as  Congress  may  from  time  to  time  establish 
is  a  limitation  of  the  power  of  the  Federal  Government  to  provide 
by  treaty  for  the  judicial  settlement  of  questions  of  an  international 
nature,  and  particularly  whether  it  is  a  denial  of  the  power  to  pro- 
vide for  the  appeal  of  prize  cases  to  the  proposed  court  at  The  Hagua 

The  Constitution  of  the  United  States  provides,  Article  HI, 
section  1: 

The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court  and  in  such  inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish. 

Article  III,  section  2 : 

The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity;  aris- 
ing under  this  Constitution,  the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made  under  their  authority ;  ♦  ♦  ♦  to  all 
cases  of  admiralty  and  maritime  jurisdiction     *     *     *. 

Article  I,  section  8 : 

The  Congress  shall  have  power  ♦  ♦  *  to  constitute  tribunals 
inferior  to  the  Supreme  Court     *     ♦     ♦. 

It  is  argued  from  these  provisions  that  the  judicial  power  of  the 
United  States  is  exclusively  vested  in  the  Supreme  Court  and  such 
inferior  courts  as  Congress  may  from  time  to  time  establish,  and 
that  the  Federal  Government  can  not  by  treaty  or  act  of  Congress 
provide  for  the  exercise  of  judicial  power  by  a  court  located  in  a 
foreign  country,  not  constituted  by  the  Congress  of  the  United  States, 
and  superior  in  authority  to  the  Supreme  Court  of  this  nation.* 

It  will  be  perceived  that  the  whole  of  the  argument,  as  applied  to 

3  This  view  is  supported  somewhat  by  the  dictum  of  Justice  Story  in  Martin  ?. 
Hunter's  Lessee,  1  Wheaton,  330,  where  he  says: 

**  Congress  can  not  vest  any  portion  of  the  judicial  power  of  the  United  States 
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the  case  before  us,  is  that  the  words  "  judicial  power  of  the  United 
States  "  include  all  judicial  power  which  can  be  exercised  in  prize 
cases  originating  in  the  courts  of  the  United  States  so  as  to  preclude 
the  exercise  of  judicial  power  in  such  cases  by  an  international 
tribunal. 

That  this  argument  is  based  upon  a  misapprehension  will  appear 
from  the  following  propositions : 

1.  The  judicial  power  of  the  United  States,  while  it  comprehends 
them  in  the  first  instance,  does  not  extend  to  the  final  ad- 
judication of  the  rights  of  foreign  nations  or  individuals 
which  are  necessarily  involved  in  prize  cases. 

The  phrase  "  judicial  power  of  the  United  States "  must  be 
construed  in  the  light  of  the  rules  of  international  law  generally 
accepted  now  and  at  the  time  these  words  were  written  into  the  Con- 
stitution. The  jurisdiction  over  questions  of  prize  is  by  the  rules 
of  international  law  in  the  courts  of  the  belligerent  captor.  But 
the  judicial  power  of  the  belligerent  captor  does  not  extend  to  a  final 
decision  of  the  cause.  The  adjudication  by  its  courts  may  be  effective 
to  pass  title  to  property  involved,  but  as  between  the  captor  and 
neutral  powers  or  individuals  it  is  no  more  than  an  expression  of 
opinion  that  the  seizure  was  regular  and  justifiable,  and  a  declara- 
tion that  it  is  adopted  by  the  captor  nation  as  its  act.  Where  the 
rights  of  foreign  citizens  or  subjects  are  adjudicated  by  municipal 
courts  in  ordinary  cases  the  decision  is  accepted  as  conclusive  because 
the  court,  by  the  voluntary  act  of  the  alien,  has  acquired  jurisdiction 
of  the  person  or  the  subject-matter.  But  when  a  prize  is  captured 
upon  the  high  seas,  it  is  taken  by  force  and  against  its  will  before  a 

except  in  courts  ordained  and  established  hj  itself.  *  *  *  It  would  seem, 
therefore,  to  follow  that  Congress  are  bound  to  create  some  inferior  courts,  in 
which  to  vest  all  that  jurisdiction  which,  under  the  Constitution,  is  exclusively 
vested  in  the  United  States,  and  of  which  the  Supreme  Court  can  not  take  origi- 
nal cognizance.  They  might  establish  one  or  more  inferior  courts;  they  might 
parcel  out  the  jurisdiction  among  such  courts,  from  time  to  time,  at  their  own 
pleasure.  But  the  whole  judicial  power  of  the  United  States  should  be,  at  all 
times,  vested,  either  in  an  original  or  appellate  form,  in  some  courts  created  under 
its  authority." 

This  dictum  was  mentioned  with  approval  in  Robertson  v.  Baldwin,  165  U.  S., 
275,  278,  Brown,  J. 
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hostile  court  where  the  examination  is  conducted  as  to  the  validity  of 
the  capture.  Under  these  circumstances  it  is  not  only  just  and 
equitable,  but  well  settled  by  the  rules  of  international  law,  that  the 
decision  of  such  court  is  not  conclusive  of  the  rights  of  any  foreign 
nation  or  individual.  The  action  of  the  judicial  department  of  a 
nation  in  this  regard  is  no  more  final  than  is  that  of  the  executive 
department  in  a  similar  case ;  in  each  instance  the  matter  becomes  a 
subject  for  international  adjudication. 

This  question  as  to  the  conclusiveness  of  a  judicial  decree  by  a 
court  of  the  captor  was  elaborately  considered  in  the  case  of  the 
Betsy,  which  was  decided  by  a  mixed  commission,  appointed  by  the 
United  States  and  Great  Britain,  under  Article  VII  of  the  treaty 
of  November  19,  1794  (Moore,  Inter.  Arb.,  3160).  It  was  the 
opinion  of  one  commissioner  that  the  sentence  of  condemnation  hav- 
ing been  affirmed  upon  appeal  to  the  supreme  tribunal  of  the  bellig^ 
erent  captor,  the  Lords  Commissioners  of  Appeals  of  Great  Britain, 
the  commission  should  be  bound  by  that  decision.  This  view  of  the 
case  was  repudiated  by  all  other  members  of  the  commission,  both 
British  and  American.  They  held  upon  abundant  authority  that  the 
commission  had  jurisdiction  to  reconsider  the  whole  case  and  to 
reverse  the  decision  of  the  supreme  tribunal  of  the  belligerent  cap- 
tor if  in  their  judgment  it  was  not  in  accordance  with  the  facts  and 
the  law.  Mr.  Pinckney,  one  of  the  commissioners,  said  in  his 
opinion  (Moore,  Inter.  Arb.,  p.  3186) : 

If  admiralty  decrees  are  to  carry  along  with  them  incontrovertible 
evidence  of  their  own  legality  —  if  tliey  are  to  be  sheltered  by  a  veil  of 
imaginary  sanctity  from  all  scrutiny  or  examination  into  their  merits, 
and  if  they  are  to  pass  upon  the  world  for  just,  although  palpably 
oppressive,  it  is  in  vain  that  the  law  of  nations  has  circumscribed  prize 
cognizance  and  laid  down  rules  of  conduct  to  those  to  whom  it  is  com- 
mitted. No  sophistry  can  estahlish  this  position  that  although  a  flag- 
rant wrong  has  been  done  hy  one  nation  to  another,  under  the  pretext 
of  the  law  of  nations,  that  very  law  prohibits  retribution,  or  that  an 
injurious  act  becomes  to  all  effectual  purposes  a  lawful  one  for  no  other 
reason  but  because  it  has  been  done. 

The  final  decision  by  the  courts  of  the  captor  is  deemed  to  be  a 
denial  of  justice  if  thought  erroneous  by  the  foreigners  whose  rights 
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are  involved,  and  the  case  at  once  becomes  a  subject  for  diplomatic 
correspondence  or  international  adjudication. 

But  the  moment  the  decision  of  the  tribunal  of  the  last  resort  has 
been  pronounced  [says  Wheaton,  para.  392,  4th  ed.]  (supposing  it  not 
to  be  warranted  by  the  facts  of  the  case,  and  by  the  law  of  nations 
applied  to  those  facts)  and  justice  has  been  thus  finally  denied,  the 
capture  and  the  condemnation  become  the  act  of  the  state,  for  which 
the  sovereign  is  responsible  to  the  government  of  the  claimant. 

This  principle  of  international  law,  that  the  judicial  power  of  the 
belligerent  captor  does  not  comprehend  a  final  decision  of  inter- 
national questions  arising  in  prize  cases,  has  been  fully  recognized 
and  acted  upon  many  times  by  the  Government  of  the  United  States 
in  that  many  cases  of  prize  decided  by  our  Supreme  Court  have  been 
thereafter  submitted  to  international  commissions  which  have  re- 
viewed the  judgment  of  that  court  and  in  a  number  of  instances  have 
determined  it  to  be  erroneous.  These  decisions  have  been  uniformly 
submitted  to  by  all  Departments  of  the  United  States  Government 
and  money  paid  or  property  delivered  in  accordance  with  their  terms. 

In  the  case  of  the  Hiawatha  (Moore,  Inter.  Arb.,  p.  3902)  the 
Supreme  Court  of  the  United  States  had  affirmed  the  judgment  of 
the  lower  court  (2  Black.,  635)  in  condemning  the  vessel  and  cargo 
as  a  prize,  on  the  ground  that  at  the  time  of  her  capture  she  was 
attempting  to  break  the  blockade  established  by  the  United  States 
vessels  in  Hampton  Roads.  The  question  was  subsequently  sub- 
mitted to  the  claims  commission  established  under  article  12  of  the 
Treaty  of  Washington,  May  8,  1871,  between  Great  Britain  and 
the  United  States.  The  commission  awarded  damages  to  the  claim- 
ants of  the  vessel  and  of  a  portion  of  the  cargo,  apparently  on  the 
ground  that  the  Supreme  Court  of  the  United  States  was  in  error  in 
finding  that  the  vessel  was  attempting  to  violate  the  blockade,  or 
that  any  legal  blockade  existed  at  the  time  of  the  capture. 

In  the  case  of  the  Circassian  (Moore,  Inter.  Arb.,  p.  3911)  the 
vessel  was  condemned  as  a  prize  and  the  decision  affirmed  by  the 
Supreme  Court  of  the  United  States  (2  Wall.,  135).  The  case 
having  subsequently  been  submitted  to  the  same  commission,  large 
awards  were  made  in  favor  of  the  claimants.     The  judgment  of  the 
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Supreme  Court  of  the  United  States  that  the  Circassian  was  guil 
of  attempting  to  run  the  blockade  was  held  to  be  erroneous.  Tl 
English,  American,  and  continental  view  of  what  constituted  viola 
ing  a  blockade  was  much  considered  in  the  argument  of  this  caa 
and  the  decision  in  part  no  doubt  was  based  upon  the  belief  that  tl 
Supreme  Court  of  the  United  States  was  in  error  in  its  constructic 
of  the  law. 

In  the  case  of  the  Springbok  (Moore,  Inter.  Arb.,  p.  3928),  tl 
vessel  having  been  awarded  to  the  claimants  by  the  Supreme  Cou: 
of  the  United  States,  and  the  cargo  condemned  (5  WalL,  1),  tl 
commission,  disregarding  the  judgment  of  the  Supreme  Court  in  th 
respect,  awarded  the  claimants  damages  for  the  detention  of  tl 
vessel. 

In  the  cases  of  the  Sir  William  Peel,  the  Dashing  Wave,  tl 
Volant,  and  the  Science  (Moore,  Inter.  Arb.,  pp.  3935,  3948,  3950 
the  question  involved  was  whether  the  vessels  were  in  neutral  wate 
at  the  time  they  were  captured.  The  decision  of  the  Supreme  Con 
of  the  United  States  with  regard  to  the  Sir  William  Peel  (5  Wal 
517) ;  the  Volant  (5  Wall.,  179),  and  the  Science  (5  Wall.,  17t 
were  reversed  in  part,  and  damages  awarded  to  the  complainant 
In  the  case  of  the  Dashing  Wave  (5  Wall.,  170)  the  judgment  w; 
affirmed. 

While  it  may  be  incorrect  to  say  that  these  cases  were  actual 
reversed  in  the  sense  in  which  we  use  the  word  in  connection  wii 
ordinary  cases  of  appeal,  yet  the  fact  remains  that  the  decisions  < 
the  Supreme  Court  of  the  United  States  were  reviewed  at  length  1 
the  commission,  and  that  contrary  conclusions  were  reached.  F< 
all  practical  purposes  these  were  reversals,  and  the  awards  in  ea< 
case  were  accepted  by  the  United  States  and  their  terms  carried  oi; 

There  are  a  number  of  other  cases  considered  by  commissions  i 
which  the  decisions  of  the  Supreme  Court  of  the  United  States  we: 
determined  to  have  been  correct.* 

4  Among  these  may  be  mentioned:  The  Peterhof,  5  Wall.,  28;  4  Moore,  Inti 
Arb.,  3838-3843;  The  Georgia,  7  WaH.,  32;  4  Moore,  Inter.  Arb.,  3957-58;  Isabel 
Thompson,  3  WaU.,  155;  4  Moore,  Inter.  Arb.,  3159;  The  Pearl,  5  Wall.,  674; 
Moore,  Inter.  Arb.,  3159;  The  Adela,  6  WaH.,  266;  4  Moore,  Inter.  Arb.,  S161 
The  Ouachita  Cotton,  6  Wall.,  521 ;  3  Moore,  Inter.  Arb.,  3232. 
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This  universal  practice,  concurred  in  by  all  Departments  of  Qov- 
eminent)  is  strongly  corroborative  of  the  view  expressed  that  the 
judicial  power  of  our  courts  should  not  be  construed  to  extend  to  the 
final  settlement  of  such  questions. 

I  conclude  that  under  the  generally  accepted  rules  of  international 
law  existing  at  the  date  of  the  adoption  of  the  Constitution  the  grant 
of  the  judicial  power  of  the  United  States  does  not  include  the  power 
to  decide  finally  the  rights  of  foreigners  involved  in  prize  cases. 
The  clause  which  vested  the  judicial  power  in  the  Federal  courts  is 
not,  therefore,  a  denial  of  the  power  to  provide  by  treaty  for  the 
ultimate  decision  of  such  questions  by  international  tribunals. 

2.  The  grant  of  the  judicial  power  of  the  United  States  to  the 
Federal  judiciary  does  not  limit  the  power  to  provide  by 
treaty  for  the  judicial  decision  of  questions  of  an  inter- 
national nature. 

It  may  be  thought  unnecessary  and,  perhaps,  unwise  to  consider 
a  broad  proposition,  such  as  this,  in  view  of  the  fact  that  the  con- 
clusion already  reached  is  sufficient  to  decide  the  question  now  under 
discussion.  It  can  not  fail,  however,  to  add  strength  to  the  argument 
if  it  should  on  investigation  develop  that  the  power  of  the  Federal 
Government  to  provide  by  treaty  for  the  judicial  decision  of  ques- 
tions of  an  international  nature  is  in  no  case  limited  by  the  grant  of 
judicial  power  to  the  Federal  judiciary. 

The  proposition  above  stated  recognizes  that  there  is  a  judicial 
power  which  is  international  and  may  be  exercised  by  one  nation 
only  in  cooperation  with  others.  This  power  comprehends  questions 
of  an  international  character,  and  is  exercised  through  the  medium 
of  international  commissions  or  courts  designated  or  erected  by 
treaty.  The  judicial  power  of  the  United  States  or  of  any  nation 
extends  to  a  final  adjudication  of  all  cases  involving  only  questions 
of  municipal  law  in  which  the  decisions  of  its  courts  are  not  re- 
examinable  by  any  ijitemational  court  or  commission ;  it  does  not, 
however,  extend  to*^a  final  decision  of  questions  which  are  inter- 
national in  character  There  is  no  doubt  that  the  courts  of  the 
United  States  may  for  convenience  examine  such  questions  when 
they  arise  in  cases  pioperly  brought  before  them,  always  subject, 
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however,  to  the  power  of  the  Federal  Government  to  provide  by 
treaty  for  their  decision  by  other  tribunals.  In  other  words,  there 
is  a  class  of  cases  which  are  purely  municipal  and  axe  exclusively 
within  the  scope  of  the  judicial  power  of  the  United  States;  there 
is  a  second  class  of  cases  whidi  are  purely  international  and  are 
entirely  without  the  judicial  power  of  the  United  States,  and  within 
that  exercisable  only  in  pursuance  of  treaties;  and  there  is  a  third 
class,  which,  while  cognizable  by  national  courts,  also  give  rise  to 
questions  the  decision  of  which  may  involve  us  in  international  diffi- 
culties. In  the  latter  class  the  power  of  the  Federal  courts  to  decide 
such  questions  is  likely  to  be  taken  away  through  the  exercise  of 
the  treaty  power,  whenever  it  is  deemed  expedient  by  the  Federal 
Government.  The  relation  between  the  treaty-making  power  in 
this  regard  and  the  national  judiciary  is  not  unlike  that  existing 
between  Congress  and  the  State  legislatures  in  those  matters  over 
which  they  have  concurrent  jurisdiction;  Congress  may  decide  how 
much,  if  any,  of  this  common  ground  may  be  occupied  by  the  State 
legislation.  So  in  the  matter  of  the  judicial  decision  of  questions 
of  an  international  nature,  the  Federal  judiciary  may  decide  them 
when  they  arise  in  cases  properly  before  them,  yet  when  the  treaty- 
making  power  steps  in  and  provides  another  method  that  metbod 
takes  precedence. 

The  judicial  decisions  of  the  highest  courts  of  the  United  States 
and  the  practice  of  the  Government  from  the  foundation  of  the 
nation  demonstrate  the  truth  of  what  has  been  said.  There  is  no 
doubt  that  the  judicial  power  of  the  United  States  comprehends  the 
decision  of  all  cases  arising  within  its  territorial  jurisdiction,  even 
though  both  litigants  may  be  citizens  of  a  foreign  country  and  ques- 
tions likely  to  give  rise  to  diplomatic  correspondence  are  involved. 
It  is  equally  undoubted,  however,  that  the  United  States  may  by 
treaty  disturb  the  exercise  of  such  jurisdiction  or  destroy  it  alto- 
gether, by  providing  for  the  trial  of  such  cases  in  consular  courts 
erected  by  treaty.  By  many  treaties  now  existing  claims  for  wages 
between  the  crew  of  a  vessel  and  the  master  or  owner  thereof,  and 
other  similar  questions,  are  to  be  tried  in  consular  courts,  and  not 
by  the  courts  of  the  country  where  the  vessel  happens  to  be.     In  the 
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Eltvine  Kreplin,  9  Blatch.,  C.  C,  438,  it  was  held  by  a  United 
States  circuit  court  that  it  had  no  jurisdiction  of  a  dispute  of  this 
kind  over  wages;  that  the  jurisdiction  of  a  consular  court  erected 
by  treaty  was  exclusive  of  that  of  the  Federal  courts.  On  applica- 
tion to  the  Supreme  Court  for  a  mandamus  to  compel  the  circuit 
court  to  take  jurisdiction  (Ex  parte  Newman,  14  Wall.,  151) 
it  was  argued  that  the  treaty,  if  properly  so  construed,  was  uncon- 
stitutional because  — 

It  strips  the  courts  of  the  United  States  of  the  admiralty  jurisdiction 
conferred  on  them  by  the  Constitution  of  the  United  States. 

Nevertheless,  the  mandamus  was  denied,  the  Supreme  Court  ap- 
parently approving  the  decision  of  the  lower  court  in  its  entirety, 
and  certainly  doing  so  to  the  extent  of  holding  that  the  consular 
court  had  jurisdiction  and  the  circuit  court  had  discretion  whether 
or  not  to  take  jurisdiction.  The  correctness  of  this  ruling  that  such 
courts  may  lawfully  adjudicate  cases  involving  questions  affecting 
foreign  nations  or  individuals  is  not  open  to  doubt^*^ 

The  case  of  In  re  Ross,  140  U.  S.,  453,  mentioned  in  the  report 
of  the  delegates  to  the  Second  International  Peace  Conference  at 
The  Hague,  while  not  authority  for  the  proposition  that  the  pro- 
posed International  Prize  Court  is  constitutional,  fully  upholds  the 
power  of  the  United  States  to  create  a  consular  court  in  a  foreign 
country  and  to  provide  for  the  trial  therein  of  cases  which  under 
other  circumstances  might  be  tried  by  the  courts  of  the  United 
States.    In  the  decision  of  that  case  Mr.  Justice  Field  said : 

The  treaty-making  power  vested  in  our  Government  extends  to  all 
proper  subjects  of  negotiation  with  foreign  governments.  It  can 
equally,  with  any  of  the  former  or  present  govei-nments  of  Europe, 
make  treaties  providing  for  the  exercise  of  judicial  authority  in  other 
countries  by  its  oflScers  appointed  to  reside  therein. 

This  language  makes  it  clear  that  the  power  to  establish  consular 
courts  at  least  is  not  restrained  by  the  grant  of  the  judicial  power 
to  the  courts  of  the  United  States. 

^The  Belgenland,  114  U.  S.,  355,  364;  The  Bound  Brook,  146  Fed.  Rep.,  160; 
The  Salomoni,  29  Fed.  Rep.,  534;  TeUefsen  v.  Fee,  168  Mass.,  188;  Norberg  v. 
Hillgrau,  5  N.  Y.  Leg.  Obs.,  177. 
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In  the  very  matter  of  prizes  which  we  are  now  oonsidering,  the 
practice  of  the  United  States  Government  stronglv  tends  to  uphold 
its  power  by  treaty  to  provide  for  the  adjudication  of  prize  eases. 
We  have  already  seen  that  the  final  settlement  of  such  cases  has 
been  undertaken  many  times  in  the  past  by  special  commissiimSy  and 
no  good  reason  is  observed  why  that  may  not  be  done  by  a  permanent 
court  which  previously  has  been  done  by  special  temporary  courts 
in  particular  cases.  Furthermore^  an  examination  of  the  treaties 
which  have  been  concluded  in  the  past,  and  the  correspondence  un- 
dertaken in  connection  therewith,  shows  that  the  treaty-making 
power  has  been  considered  from  a  very  early  period  to  comprehend 
the  power  to  provide  special  tribunals  for  the  adjudication  of  prize 
cases,  even  in  the  first  instance.  For  example,  in  1789  the  United 
States  ministers,  Charles  C.  Pinckney,  John  Marshall,  and  Elbridge 
Gerry,  in  a  communication  to  the  Minister  for  Foreign  Affairs  of 
the  French  Republic,  said : 

Another  doctrine  advanced  by  Mr.  Genet  is,  that  our  courts  can  take 
no  cognizance  of  questions,  whether  vessels,  held  by  them  as  prins, 
are  lawful  prizes  or  not;  that  this  jurisdiction  belongs  exclusively  to 
their  consulates  here,  which  have  been  lately  erected  by  the  nati<mal 
assembly  into  complete  courts  of  admiralty. 

Let  us  consider,  first,  what  is  the  extent  of  the  jurisdiction  which 
the  consulates  of  France  may  rightfully  exercise  here.  Every  nation  has, 
of  natural  right,  entirely  and  exclusively,  all  the  jurisdiction  which 
may  be  rightfully  exercised  in  the  territory  it  occupies.  If  it  cedes  any 
portion  of  that  jurisdiction  to  judges  appointed  by  another  nation,  the 
limits  of  their  power  must  depend  upon  the  instrument  of  cession.  The 
United  States  and  France  have,  by  their  consular  convention,  given 
mutually  to  their  consuls  jurisdiction  in  certain  cases  es))ecially  enu- 
merated. But  that  convention  gives  to  neitlier  the  power  of  establishing 
complete  courts  of  admiralty,  witliin  the  territory  of  the  other,  nor  even 
of  deciding  the  particular  question  of  prize  or  not  prize.  The  con- 
sulates of  France  then  can  not  take  judicial  cognizance  of  those  ques- 
tions here.* 

This  language  is  of  importance  because,  being  a  discussion 
whether  the  treaty  with  France  had  conferred  upon  her  consular 
courts  in  this  country  full  authority  in  admiralty  cases  involving 
French  prizes,  it  contains  not  a  hint  of  any  lack  of  power  in  the 
TTnited  States  by  treaty  to  make  such  provision. 

«  State  Papers  and  Publick  Documents  of  the  United  States,  vol.  4,  p.  lOtt. 
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In  the  long  discussion  which  took  place  at  that  period,  between 
the  United  States  and  France,  there  are  many  such  expressions  by 
the  representatives  of  the  United  States,  and  so  far  as  I  am  aware 
never  a  suggestion  of  a  lack  of  power  to  make  any  provision  with 
regard  to  the  adjudication  of  prizes  upon  which  the  two  nations 
might  agree.  The  treaty  with  France  then  negotiated  and  many 
other  treaties  which  have  been  concluded  since  ^  have  contained  a 
clause  providing: 

It  is  further  agreed  that  in  all  cases  the  established  courts  for  prize 
causes  in  the  country  to  which  the  prize  may  be  conducted  shall  alone 
take  cognizance  of  them. 

Halleck  (vol.  2,  page  427,  sec.  5)  interprets  this  clause  as  con- 
ferring authority  upon  the  courts  of  neutral  nations  to  adjudicate 
upon  prize  cases  which  may  happen  to  be  conducted  to  them.  While 
this  interpretation  is  not  believed  to  be  warranted  by  the  contem- 
porary history  of  the  clause,®  which  first  appeared  in  the  treaty  with 
France  of  1880,  the  very  fact  of  its  enactment  is  nevertheless  clear 
evidence  that  the  Federal  Government  has  considered  itself  compe- 
tent to  deal  with  the  question  of  the  establishment  or  designation  of 
prize  courts  by  treaty. 

7  Among  other  treaties  may  be  mentioned  those  with  Colombia,  October  3,  1824. 
art.  21;  Central  America,  December  5,  1825,  art.  28;  Brazil^  December  12,  1828, 
art.  28;  Chile,  May  16,  1832,  art.  21;  Peru-Bolivia,  November  30,  1836,  art.  20; 
Ecuador,  June  13,  1839,  art.  24;  Bolivia,  May  13,  1858,  art.  24;  Colombia,  De- 
cember 12,  1846,  art  24;  Haiti,  November  3,  1864,  art.  28;  Peru,  August  31,  1887, 
art.  25. 

sThe  contemporary  history  of  this  clause  shows,  I  think,  that  it  was  intended 
merely  to  prevent  irregular  condemnation  of  prizes  by  other  than  established 
courts,  as  had  previously  been  the  practice  of  the  French  nation.  In  the  instruc- 
tions issued  to  the  American  commissioners  by  the  Secretary  of  State  occur 
the  following  paragraphs  which  make  it  clear  that  such  was  their  purpose.  In 
paragraph  22  it  is  said: 

"Prizes  ought  to  be  conducted  to  the  country  to  which  the  captors  belong, 
unless  the  two  parties  are  engaged  in  hostilities  against  a  common  enemy.  But 
in  this  case  the  established  courts  for  prize  causes  in  the  country  to  which  the 
prizes  are  conducted  should  alone  take  cognizance  of  them."  Annals  of  Congress. 
6th  Congress,  1799-1801,  Col.  1118. 

In  paragraph  27  of  his  instructions,  the  Secretary  said: 

"  But  a  still  greater  evil  remains,  and  more  difficult  to  remedy  —  the  improper 
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It  thus  appears  both  by  the  decisions  of  our  courts  and  the  practice 
of  our  Government  that  courts  may  be  erected  or  designated  by  treaty 
with  jurisdiction  of  cases  previously  cognizable  by  the  courts  of  the 
United  States. 

I  conclude  that  the  grant  of  the  judicial  power  of  the  United 

institution  of  prize  courts.  Probably  no  provision  can  be  explicitly  made,  other 
than  that  each  party  will  take  effectual  care  that  the  judgments  and  decrees  in 
prize  causes  shall  be  given  conformably  to  the  rules  of  justice  and  equity,  and  the 
stipulations  of  the  treaty,  and  without  any  unnecessary  delay,  by  judges  above  all 
suspicion,  and  who  have  no  manner  of  interest  in  the  cause  in  dispute.  It  would 
be  some  check  on  the  judges  in  prize  causes  if  their  reasons  for  condemning  were 
required  to  be  stated,  with  the  other  proceedings,  in  writing;  and  copies  of  the 
whole  should,  if  demanded,  be  delivered  to  the  commander  or  agent  of  the  cap- 
tured vessel  without  the  smallest  delay,  or,  at  furthest,  within  fifteen  days  after 
sentence  pronounced,  and  sooner  if  practicable,  and  at  the  expense  oif  the  captors 
(in  case  of  condemnation),  not  of  the  captured,  who  are  otherwise  sufficiently  dis- 
tressed. 

"  Prizes,  as  already  observed,  should  be  conducted  into  the  ports  of  the  party 
at  war,  or  of  an  associate  in  the  war,  and  there  adjudicated  by  the  regular  tribu- 
nals. The  French  have  conducted  their  prizes  into  neutral  as  well  as  belligerent 
ports ;  and,  when  there  was  no  consul  to  try  and  condemn,  leaving  there  the  prises, 
they  have  carried  the  papers  to  a  distant  place  to  find  a  French  tribunal;  and 
there,  in  the  absence  of  the  captured  party,  procured  sentences  of  condemnation, 
and  sold  the  prizes.  The  same  mode  of  obtaining  condemnation  has  been  uni- 
formly practiced  when  they  carried  their  prizes  into  the  ports  of  an  associate  in 
the  present  war.  But,  without  waiting  for  the  result  of  this  farcical  trial,  it  has 
bc-en  common  to  unlade  and  sell  the  cargoes  as  soon  as  they  reached  a  port." 
Annals  of  Congress,  6th  Congress,  179»-1801,  Col.  1120. 

In  the  preliminary  draft  of  the  treaty  which  wa3  submitted  by  the  American 
commissioners  the  language  of  Article  XXVIII,  which  subsequently  became 
Article  XXII  of  the  treaty,  was  as  follows:  "  It  is  further  agreed  that  all  prizes 
shall  be  conducted  to  a  port  of  the  party  at  war;  and  in  all  cases  the  established 
courts  for  prize  causes  in  the  country  to  which  the  prizes  may  be  conducted  shall 
alone  take  cognizance  of  them."    Col.  1160. 

A  careful  search  of  available  documents  with  regard  to  the  negotiotion  of  this 
treaty  has  failed  to  show  why  the  language  was  changed  to  read  in  Article  XXII 
as  follows:  "  It  is  further  agreed  that  in  all  cases  the  established  courts  for  prize 
cauaee  of  the  country  to  which  the  prize  shall  be  conducted  shall  alone  take  cog- 
nizance of  them."  I  think,  however,  that  it  is  fair  to  assume  the  reason  for  this 
change  was  an  apparent  admission  by  both  parties  that  where  there  were  allies 
engaged  in  war  the  prize  might  be  conducted  into  the  courts  of  either  and  the 
adjudication  there  had.  It  is  probable  that  the  words  omitted  were  stricken  out 
for  the  purpose  of  permitting  the  conduct  of  prizes  to  the  courts  of  the  ally,  as 
well  as  of  the  captor,  and  that  there  was  no  intention  to  provide  for  the 
adjudication  of  prize  cases  in  the  courts  of  neutrals. 
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States  to  the  national  courts  does  not  limit  the  power  of  the  Federal 
Government  to  provide  by  treaty  for  the  decision  of  any  question 
of  an  international  nature.  Being  not  so  limited  the  United  States 
may  by  treaty  provide  for  the  adjudication  of  prize  cases  in  any 
manner  it  may  deem  expedient,  either  in  an  international  court  of 
first  instance  or  after  a  primary  decision  in  its  own  courts.® 

It  may,  perhaps,  be  thought  a  startling  doctrine  that  the  Federal 
Gtovemment  may  by  treaty  establish  courts  to  exercise  a  portion  of 
the  jurisdiction  vested  by  the  Constitution  in  the  national  judiciary. 
But  this  power  will  necessarily  be  limited  to  cases  involving  ques- 
tions of  an  international  nature,  such  as  those  now  under  discussion. 
In  matters  concerning  only  questions  of  municipal  law  there  can  be 
no  such  interference. 

Even  if  it  were  not  abundantly  upheld  by  authority,  the  power 
of  the  United  States  to  provide  by  treaty  for  the  judicial  determina- 
tion of  all  cases  of  an  international  character  could  be  upheld  on 
the  ground  of  necessity  and  from  the  nature  of  the  thing.  The 
people,  in  whom  was  vested  all  governmental  power,  committed  to 
the  legislative  and  executive  authorities  the  great  powers  to  declare 
war,  make  peace,  and  conclude  treaties.  The  management  of  foreign 
relations  was  in  general  and  unlimited  terms  committed  into  their 
hands.  What  could  be  more  intimately  connected  with  these  func- 
tions or  more  necessary  to  their  exercise  than  the  power  to  provide 
for  the  judicial  decision  of  questions  likely  to  involve  us  in  inter- 

•  A  suggestion  has  been  made  that  questions  which  are  ultimately  to  be  decided 
by  commissions  or  courts  established  by  treaty  are  not  judicial  questions,  and 
will  not  be  taken  cognizance  of  by  courts  of  the  United  States;  and  that  in  the 
event  of  a  provision  for  appeals  from  district  courts  or  from  the  Supreme  Court 
of  the  United  States  to  the  International  Prize  Court  at  The  Hague,  the  courts 
of  the  United  States  will  decline  to  take  jurisdiction  of  prize  cases  in  the  first 
instance.  It  is  not  perceived  that  this  argument  has  any  substantial  merit.  Aa 
we  have  seen,  the  decision  of  such  cases  in  so  far  as  they  involve  the  rights  of 
foreign  nations  or  individuals  have  never  been  final,  but  have  always  been  subject 
to  reversal  by  a  temporary  international  court  or  commission.  This  has  not 
hitherto  interfered  with  the  assumption  of  jurisdiction  by  the  lower  courts  and 
no  reason  is  perceived  why  it  should  do  so  in  future.  Furthermore,  a  mere  pro- 
vision by  treaty  for  the  final  solution  of  such  questions  in  a  regular  permanent 
manner  would  in  no  wise  change  the  essential  nature  of  the  questions  involved; 
as  they  have  been  judicial  heretofore,  they  will  continue  to  be  judicial  hereafter. 
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national  difficulties;  and  what  more  unlikely  than  an  intention  to 
limit  powers  necessary  for  the  preservation  of  our  national  exist- 
ence, by  any  grant  to  a  department  of  government  destined  to  oper- 
ate exclusively  upon  the  inhabitants  of  the  United  States  or  others 
who  voluntarily  bring  themselves  within  its  authority.  It  is  a  very 
reasonable  assumption  that  our  fathers  intended  the  grant  of  judicial 
power  to  be  exercised  within  the  limits  of  the  United  States  to  be 
subject  to  the  great  and  unlimited  power  of  making  treaties  which 
was  to  regulate  our  relations  with  all  the  peoples  of  the  earth. 

Thos.  Rasbusn  WniTSi 


THE  HAGUE  CONVENTION  RESPECTING  THE  RIGHTS 
AND  DUTIES  OF  NEUTRAL  POWERS  IN 

NAVAL  WARi 

The  purpose  of  this  convention,  as  indicated  in  the  preamble,  is 
to  harmonize  the  existing  divergent  views  of  states  concerning  the 
relations  between  neutrals  and  belligerents  in  the  event  of  naval 
war,  and  to  anticipate  the  difficulties  to  which  such  divergence  may 
give  rise,  by  framing  rules  of  general  application  to  meet  the  case 
where  hostilities  may  have  unfortunately  broken  out.^ 

The  advantages  of  an  international  agreement  accomplishing  such 
a  purpose  must  be  apparent  The  benefit  derived  from  the  fact  of 
codification  may  in  itself,  in  the  estimation  of  some  foreign  offices, 
afford  ample  reason  for  the  approval  of  rules  of  conduct  not  hereto- 
fore believed  to  be  sanctioned  by  general  consent 

The  great  problem  confronting  the  committee  which  prepared  the 
convention  was  to  reconcile  the  right  of  the  neutral  to  afford  asylum 
Mdth  its  duty  to  abstain  from  participation.* 

The  first  four  articles  of  the  convention  relate  to  the  inviolability 
of  neutral  territory.    Article  1  declares : 

1  The  text  of  this  convention,  with  an  appended  English  translation,  is  con- 
tained in  the  American  Journal  of  International  Law,  Supplement,  II,  202. 

s  The  report  of  the  comiti  d'examen  declares :  "  La  chose  essentieUe,  c*est  que 
tous  sachent  k  quoi  s'en  tenir  et  qu'il  n'y  ait  pas  de  surprise."  (Report  to  the 
Ckmference,  3.) 

'The  convention  was  the  work  of  a  comity  d^examen,  by  whom  it  was  pre- 
sented to  the  Third  Commission  and  was,  after  amendment,  reported  by  that 
commission  to  the  conference.  The  comiti  d'ewamen  was  composed  of  the 
following  members: 

President,  Count  Tomielli  (Italy) ;  reporter,  Mr.  Renault  (France) ;  Rear- 
Admiral  Siege!  (Germany) ;  Rear- Admiral  Sperry  (United  States) ;  Commander 
Burlamaqui  (Brazil);  Mr.  Lou  Tseng-Tsiang  (China);  Mr.  Vedel  (Denmark); 
Captain  Chacon  (Spain);  Sir  E.  Satow  (Great  Britain);  Captain  Castiglia 
(Italy);  Mr.  Tsudsuki  (Japan);  Mr.  Hagerup  (Norway);  Lieutenant- Com- 
mander Ferraz  (Portugal);  Mr.  Tcharykow  (Russia);  Mr.  de  HammerskjOld 
(Sweden);  and  Turkhan  Pasha  (Turkey). 


BIGHTS  AND  DUTIES  OF  NEUTRAL  POWEB8  IN  NAVAL  WAB       509 

possible  situation.    Although  a  belligerent  can  not  be  said  to 
the  right  to  commit  warlike  acts  in  neutral  waters,  it  is  not 
that  all  such  acts  are,  on  principle,  unjustifiable.     The  com-_ 


pot  issioTk  of  an  act  of  hostility  on  grounds  of  self-defense  is  not  a_ 

he  neutral.     It  is  unnecessary  to  elaborate  circumstances 


ar-ranting  such  conduct.  It  may  be  observed,  however,  that  the 
IXigerent  war  ship  which  fires  the  first  shot  at  the  enemy  is. not 
ssarily  taking  the  initiative,  or  beginning  hostilities.® 

-^^rticle  3  declares : 


en  a  ship  has  been  captured  in  the  territorial  waters  of  a  neutral 
er,  this  power  must  employ,  if  the  prize  is  still  within  its  jurisdic- 
,  the,  means  at  its  disposal  to  release  the  prize,  with  its  oflScers  and 
,  and  to  intern  the  pnze  crew. 

f  the  prize  is  not  in  the  jurisdiction  of  the  neutral  power,  the  captor 
emment,  on  the  demand  of  that  power,  must  liberate  the  prize,  with 
officers  and  crew. 


en  the  neutral  has  faithfully  employed  the  means  at  its  dis- 

al  either  to  prevent  the  commission  of  the  hostile  act  or  to  undo 

wrong  which  may  have  been  done,  its  duty  is  fulfilled.     The 

gtice  of  nations  indicates  clearly  that  the  neutral  ig.  not  the 

pfthe  safety  of  belligerent  vessels  within  the  territorial 


tei»  of  the  former^ 

is  obviously  just  that  provision  should  be  made  imposing  on  the 
r  government  the  duty  to  liberate  a  prize  with  its  officers  and 
wrongfully  taken  in  neutral  waters. 

4  declares  that  — 


prize  court  can  not  be  set  up  by  a  belligerent  on  neutral  territory 
a  vessel  in  neutral  waters. 

he  reporter  points  out  the  fact  that  this  article  simply  embodies 
t  has  long  been  the  iaffi  .of  nations.  It  was  accepted  without 
ute.* 


Lawrence,  Inter.  Law,  541;  Hershey,  Inter.  Law  and  Diplomacy  of  the 
Japanese  War,  262,  note.  Compare  award  of  the  arbitrator  in  the  case 
-^e  Brig  Cfeneral  Armstrong,  Moore,  Inter.  Arbitrations,  II,  1092;  see  also 
^,  Inter.  Law,  5th  ed.,  624. 

^ee  MoQlfiJiter^Law  DifcJOI^  1Q92,  1096,  1101. 
'^teport  to  the  Conference,  6. 
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Article  5  declares : 

BeUig^rents  are  forbidden  to  use  neutral  ports  and  waters  as  a  base 
of  Dt van^penttigBs-  against  their  adversaries,  arid' in' partrcuIflT  tu  eiwl  \ 
wireless  teli^rapEy^tations  or  any  apparatus  for  the  purpose  of  com-  | 
inTOriTiGng'wIlETHeTlelligerent  forces  on  land  or  sea. 

Propositions  formulated  by  Great  Britain,  Japan,  and  Russia  all 
oroosed  the  idea  that  neutral  territory  should  serve  as  a  base  of  bel- 
ligerent operations.®  While  that  principle  was  generally  appre- 
ciated, its  application  to  certain  situations  was  found  difficult.  The 
prohibition  of  the  erection  of  wireless  telegraphy  stations  for  the 
purpose  indicated  was  appropriate  and  necessary  in  view  of  the 
uses  made  of  that  method  of  communication  during  the  war  between 
Russia  and  Japan.^^ 

Article  6  declares : 

The  supply,  in  any  manner,  directly  or  indirectly,  by  a  neutral  power 
to  a  belligerent  power,  of  war  ships,  ammunition,  or  war  material  of  any 
'    kind  whatever  is  forbidden. 

The  principle  here  expressed  meets  with  general  acceptation. 
Supply  by  a  neutral  government  of  what  is  forbidden  in  article  6 
would  constitute  participation  in  the  conflict  Impartial  participa- 
tion is  not  to  be  tolerated.^  ^ 

As  Walker  declares: 

Neutrality  does  not  consist  in  the  mere  impartial  treatment  of  oppos- 
ing belligerents,  but  in  the  entire  abstinence  from  any  assistance  of  either 
party  in  his  warfare.** 

•  W.,  6. 

10  See  Ilershey,  Inter.  Law  of  the  Russo-Japanese  War,  115-119,.  121-125; 
Import  of  M.  Fauchille  to  the  Institute  of  Internationa]   Law,   1906,  Annuaire. 

XXI.  76. 

11  But  see  Report  of  Mr.  Carpenter,  Senate  Committee  on  the  Sale  of  Anns 
bT  the  Ordnance  Department,  May  11,  1872,  with  reference  to  the  right  of  the 
Tnited  States  to  sell  to  the  French  Government  munitions  of  war  during  the 
Franco-Prussian  war.  S.  Rep.  18.3,  42d  Cong.,  2d  sess.  Moore,  Inter.  Law.  Dig., 
VII,  973-974.  Compare  Hall,  Inter.  Law,  5th  ed.,  598.  See  also  Mr.  Day,  Secre- 
tan-  of  State,  to  Mr.  Hay,  ambassador  to  Great  Britain,  telegram,  June  25, 
1S98,  MS.  Inst.  Great  Britain.  XXXII,  680;  Mr.  Moore,  Acting  Secretary  of 
<:ute,  to  Mr.  Hay,  telegram,  June  26,  1898,  id.,  683;  Moore,  Inter.  Law  Dig., 
VII,  868. 

iJ  Science  of  Inter.  Law,  374. 
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The  question  suggests  itself  whetlier  the  prohibitions  of  article  6 
are  intended  to  cover  the  case  where  a  neutral  government  consents 
to  the  sale,  by  its  own  citizens,  of  a  merchant  vessel  subsidized  by 
such  government  for  its  own  service  in  time  of  war,  and  where  the 
real  purchaser  is  a  belligerent,  which,  upon  receipt  of  the  vessel, 
commissions  it  as  a  cruiser.  If  the  merchant  vessel,  by  reason  of  the 
provisions  of  a  subsidy  contract,  may  be  said  to  belong  to  the  aux- 
iliary or  reserve  naval  force  of  the  neutral,  the  permission  of,  or 
consent  to,  the  sale  by  such  state  may  be  reasonably  regarded  as  an 
act  by  the  neutral  power  itself.^^ 


i 


Article  7  declares : 

A  neutral  power  is  not  bound  to  prevent  the  export  or  transit,  for  the 
use  of  either  belligerent,  of  arms,  anmiunitions,  or,  in  general,  of  any- 
thing which  could  be  of  use  to  an  army  or  fleet. 


These  provisions  aroused  no  discussion  and  received  barest  com- 
ment at  The  Hague.  That  fact  illustrates  well  the  general  acqui- 
escence in  the  existing  practice  of  maritime  nations  which  imposes  no 
obligation  on  the  neutral  to  prevent  a  traffic  which  can  not,  neverthe- 
less, be  regarded  as  lawful.  The  supply  of  what  may  be  of  use  to  a 
fleet  or  an  army  is  wrongful  because  it  is  a  direct  aid  to  the  belliger- 
ent, and  thus  constitutes  participation  in  the  conflict.** 

i»  See  T.  E.  Holland,  "  Neutral  Duties  in  Maritime  War,"  Proceedings  of  the 
British  Academy,  II,  2,  translated  and  published  in  Rev.  D.  Inter.  P.  L#g.  Comp., 
2d  series,  VII,  359.  See  also  Oppenheim,  II,  344;  Hershey,  Inter.  Law  and 
Diplomacy  of  the  Russo-Japanese  War,  91-93,  110. 

14  On  the  wrongfulness  of  such  traffic  Professor  Moore,  in  the  course  of  an 
instructive  commentary,  says  in  part: 

"The  acts  which  individuals  are  forbidden  to  commit  and  the  acts  which 
neutral  governments  are  obliged  to  prevent  are  by  no  means  the  same;  precisely 
as  the  acts  which  the  neutral  government  is  obliged  to  prevent  and  the  acts  which 
it  is  forbidden  to  commit  are  by  no  means  the  same.  The  supply  of  materials 
of  war,  such  as  arms  and  ammunition,  to  either  party  to  an  armed  conflict, 
although  neutral  governments  are  not  obliged  to  prevent  it,  constitutes  on  the 
part  of  the  individuals  who  engage  in  it  a  participation  in  hostilities,  and  as 
such  is  confessedly  an  unneutral  act.  Should  the  government  of  the  individual 
itself  supply  such  articles  it  would  clearly  depart  from  its  position  of  neutrality. 
The  private  citizen  undertakes  the  business  at  his  own  risk,  and  against  this 
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That  restraint  of  the  participant  is  the  privilege  of  the  belligerent 
rather  than  the  duty  of  the  neutral  is  a  principle  so  widely  accepted 
at  the  present  time  that  its  formal  recognition  in  article  7  is  not 
surprising. 

Article  8  declares: 

A  neutral  government  is  bound  t<y  employ  jhe  means  at  its  dispos^to 

prevent  the  Httiug  out. or  anrilng  of~any  vessel  within  its  jurisdicnon 

1  which  it  has. reason  to  believe  is  intended  to  cruise^  or  engage  in  hostile 

\  UvaI[         operations,  /gaipst  a.  power/with  which  that  government  is  at  peace. 

^^'       ^       It  is  also  bbund  to  display  the  same  vigilance  to  prevent  the  departure 

^  y       \  from  its  jurisdiction  of  any  vessel  intended  to  cruise,  or  engage  in  hostile 

^  ^  operations,  which  has  been  adapted  entirely  or  partly  within  the  said 

\^  jurisdiction  for  use  in  war. 

V 

cl  That  this  article  should  without  difficulty  have  been  agreed  upon 

\  by  a  committee  of  experts  in  1907,  representing  the  leading  maritime 

powers,  proves  the  truth  of  M.  Rivier's  statement  that  no  nation 
would  to-day  dream  of  contesting  the  principles  laid  down  in  the 
Neutrality  Rules  of  the  Treaty  of  Washington  of  May  8,  1871.** 

It  was  not  the  character  of  the  act  to  be  prevented,  but  rather  the 
measure  .of  exertion  which  the  neutral  ought  to  employ  to  prevent 
the  fitting  out  or  arming  of  vessels  within  its  jurisdiction,  which 
provoked  the  divergent  views  of  th#  United  States  and  Great  Britain 

risk  his  government  can  not  assure  him  protection  without  making  itself  a  party 
to  his  unneutral  act/'  (Inter.  Law  Dig.,  VII,  74S-752,  citing  Heffter,  Bergson's 
ed.  by  Getfcken  (1SS3).  3S4;  Kent,  Inter.  Law,  2d  ed.,  by  Abdy,  330;  Woolsey. 
Inter.  Law,  sees.  193.  194;  Manning,  Law  of  Nations,  Amos*s  ed.,  352;  Creasy, 
First  Platform  of  Inter.  Law,  604;  Holland,  Studies  in  Inter.  Law,  124-125; 
Baker's  First  Steps  in  Inter.  Law,  2S1 ;  Washington's  Neutrality  Proclamation 
of  April  22,  1793,  Am.  State  Papers,  For.  Rel.,  I,  140;  President  Grant's  Nea* 
trality  Proclamation,  Aug.  22,  1870,  Wharton's  Inter.  Law  Dig.,  Ill,  607-008; 
Braxilian  circular,  April  29,  1898,  Proclamations  and  Decrees  during  the  War 
with  Spain;  Great  Britain's  Proclamation  of  April  23,  1808;  British  Proclmma- 
tions,  81,  36.)  See  also  "Observations  on  the  Law  of  Contraband  of  War,  fay 
Hon.  Charles  B.  Elliott,  24th  report.  Proceedings  of  International  Law  AaaoeiA- 
tion,  1907,  118,  135-138. 

^•Rivier,  Principes  du  Droit  des  Gens,  II,  408,  cited  in  Moore,  Inter.  Law 
^Wg.,  yil^.  1070^  note  d.  For  text  of  the  Washington  Rules,  see  Moore,  Inter. 
Law  Dig.,  VII,  1059.    ' 
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before  the  Geneva  Tribunal.^*  The  "  due  diligence "  which  the 
Washington  Rules  declared  the  neutral  was  bound  to  exercise  was  a 
vague  description  of  the  measure  of  exertion  to  be  made.  That  such 
language  was  capable  of  varying  interpretations  could  not  be  gain- 
said.^ ^ 

The  comite  d'examen,  in  preparing  article  8,  adopted  the  first  of 
the  Washington  Rules  with  two  sensible  modifications.  The  dili- 
gence of  the  neutral  to  prevent  the  fitting  out  of  a  vessel  within  its 
jurisdiction  is  determined  by  "  the  means  at  its  disposal."  The  neu- 
tral is  called  upon  to  use  "  the  same  vigilance  "  (Za  meme  surveil- 
lance) to  prevent  the  other  acts  described. 

The  question  suggests  itself  whether  the  duty  of  the  neutral  is, 
according  to  a  reasonable  interpretation  of  article  6,  dependent  upon 
the  intention  of  the  owner  of  the  vessel  which  is  armed  and  fitted  out 
in  the  neutral  state.  Suppose  the  intention  of  the  owner  is  merely, 
as  Dana  suggests  — 

to  prepare  an  article  of  contraband  merchandise,  to  be  sent  to  the  market 
of  a  belligerent,  subject  to  the  chances  of  capture  and  of  the  market^' 

It  is  not  to  be  anticipated  that  a  court  of  arbitration  would  test  the 
duty  of  the  neutral  expressed  in  article  6  by  the  state  of  mind  of  such 
an  individual.*®     The  probable  employment  of  the  vessel,  the  likeli- 

i«  Concerning  the  measure  of  exertion  imposed  by  the  Washington  Rules,  see 
Moore's  Inter.  Law  Dig.,  VII,  1073-1074;  also  Moore,  Inter.  Arbitrations,  I, 
670-678. 

17  That  the  Washington  Rules  needed  revision  was  clearly  appreciated  by  the 
Institute  of  International  Law.  The  revision,  however,  which  that  eminent  body 
adopted  at  its  meeting  at  The  Hague  in  1875  has  not  escaped  criticism.  For  the 
text  of  the  revision,  see  Annuaire,  I,  139.  An  English  translation  is  contained 
in  Moore's  Inter.  Law  Dig.,  VII,  1071,  note. 

IS  Dana's  Wheaton,  563,  note. 

1*  Compare  the  Santissima  Trinidad,  7  Wheat.,  283;  United  States  v.  Quincy, 
6  Peters,  445;  United  States  v.  The  Meteor,  3  American  Law  Review,  173,  sc. 
Scott's  Cases,  711.    See  also  Revised  Statutes,  sees.  5283,  5284. 

Said  the  Geneva  Tribunal :  "  The  '  due  diligence '  referred  to  in  the  first  and 
third  of  the  said  rules  ought  to  be  exercised  by  neutral  governments  in  exact 
proportion  to  the  risks  to  which  either  of  the  belligerents  may  be  exposed,  from 
a  failure  to  fulfill  the  obligations  of  neutrality  on  their  part."  (Moore,  Inter. 
Law  Dig.,  VII,  1060.) 
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hood  of  its  engagement  in  hostilities  against  a  belligerent,  are  the 
facts  which  are  made  tlie  cause  of  vigilance.  A  neutral  state  ma; 
well  have  reason  to  believe  that  a  vessel  '^  is  intended  "  to  engage  in 
hostile  operations  although  there  be  no  evidence  that  snch  is  the 
intention  of  the  vessel's  owner. 

An  amendment  to  article  8  was  proposed  by  Brazil,  which  pro- 
vided that  belligerent  war  vessels  under  construction  in  neutral  terri- 
tory should,  with  their  armament,  when  ordered  more  than  six 
months  prior  to  the  declaration  of  war,  be  given  over  to  the  officers 
and  crew  designated  to  receive  them.  The  amendment  was  rejected 
by  the  comite  d'examen.  Brazil  and  Denmark  alone  favored  the 
proposition.  Germany,  Norway,  Portugal,  Russia,  and  Turkey 
abstained  from  voting.  ^^ 

Article  9  declares : 

A  neutral  power  must  apply  equally  to  the  two  belligerents  the  con- 
ditions, restrictions,  or  prohibitions  made  by  it  in  regard  to  the  admis- 
sion into  its  ports,  roadsteads,  or  territorial  waters,  of  belligerent  war 
ships  or  of  their  prizes. 

Furthermore,  a  neutral  power  may  forbid  a  belligerent  vessel  which 
has  failed  to  conform  to  the  orders  and  regulations  made  by  it,  or  which 
has  violated  neutrality,  to  enter  its  ports  or  roadsteads. 

That  impartiality  should  at  all  times  mark  the  conduct  of  the  neu- 
tral in  applying  restrictions  in  the  use  of  its  own  waters  is  too  obvious 
to  deserve  coumiont.  Emphasis  of  the  right  of  a  neutral  to  exclude 
a  delinquent  belligerent  seems  wise. 

Article  10  declares: 

The  neutrality  of  a  power  is  not  affected  by  the  mere  passage  through 
its  territorial  waters  of  war  ships  or  prizes  belonging  to  belligerents. 

Such  a  declaration  may  signify  that  the  neutral  owes  no  duty  to 
one  belligerent  to  prevent  the  passage  of  the  other's  fleet.     The 

20  Report  to  the  Conference,  8.  Note  the  attitude  of  Great  Britain  at  the  out- 
jbreak  of  the  Spanish -American  war,  forbidding  the  further  construction  and 
[departure  from  England  of  a  cruiser  and  torpedo  boat,  respectively,  then  building 
•  in  that  country,  and  purchased  by  the  United  States  from  Brazil  prior  to  the 
commencement  of  hostilities.  Moore,  Inter.  Law  Dig.,  VII,  861-862,  and  doea- 
ments  there  cited. 
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absence  of  such  duty  is  not,  however,  decisive  of  the  right  of  the 
neutral  to  prevent  that  very  thing.  The  language  of  the  article 
makes  no  distinction  between  the  various  kinds  of  territorial  waters. 
Such  waters  obviously  include  not  merely  the  coastal  waters,  but  also 
narrows  or  straits  connecting  unenclosed  seas.  The  comite  d'ex- 
amen  felt  that  a  neutral  lacks  the  right  to  prevent  belligerent  passage 
through  waters  of  the  latter  kind.^^ 

Admiral  Sperry  declared  that  the  United  States  could  not  accept 
the  article  by  reason  of  "  political  considerations  implied  in  the  ques- 
tion of  the  passage  through  territorial  waters."  ** 

Article  11  declares : 

A  neutral  power  may  allow  belligerent  war  ships  to  employ  its  licensed 
pilots. 

If  entrance  into  or  passage  through  the  territorial  waters  of  a 
neutral  state  by  a  belligerent  war  vessel  is  not  unlawful,  there  can 
be  no  impropriety  on  the  part  of  the  former  in  permitting  its  own 
official  pilots  to  render  such  entrance  or  passage  safe.^' 

Where,  however,  the  service  desired  is  pilotage  on  the  high  seas, 
and  that  not  for  the  purpose  of  entering  neutral  territorial  waters,  it 
is  open  to  serious  question  whether  a  neutral  power  should  permit  its 
own  official  agent,  such  as  a  licensed  pilot,  to  aid  the  transit*^* 
Although  article  11  expresses  no  limitation  as  to  the  zone  of  lawful 
service,  it  is  extremely  doubtful  whether  it  was  intended  to  permit 
belligerent  employment  of  neutral  official  pilots  outside  of  the  terri- 
torial waters  of  such  states. 

SI  Report  to  the  Conference,  10. 
.  22  Id.,  10.    See  U.  S.  For.  Rel.,  1898,  96S-9KL  with  reference  to  the  terms  of 

^^kV^  permission  given  by  Great  Britain  during  the  Spanish-American  war  for  the 
^^^^"^    passage  of  four  United  States  revenue  cutters  from  the  Great  Lakes  through 
Canadian  canals  to  the  Atlantic  coast  of  the  United  States. 

2sSee  sec.  2,  par.  6,  Danish  Neutrality  Proclamation,  April  27,  1904,  For. 
Rel.,  1904,  21,  22. 

24  See  Rivier,  II,  388-391;  Oppenheim,  Inter.  Law,  II,  382;  Le  Moine,  Pr^is 
De  Droit  Maritime  International,  167. 

In  the  course  of  a  paper  by  Prof.  George  Grafton  Wilson,  read  before  the 
American  Political  Science  Association,  Chicago,  Dec.  28-30,  1904,  that  careful 
writer  referred  to  "  pilotage  by  a  neutral  of  an  enemy  vessel "  as  a  form  of 
unneutral  service. 
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Articles  12  to  16,  inclusive,  relate  to  tlie  sojourn  of  belligerent  war 
vessels  in  neutral  waters. 

Article  12  declares : 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation 
of  a  neutral  power,  belligerent  war  ships  are  not  permitted  to  remain  in 
the  ports,  roadsteads,  or  territorial  waters  of  the  said  power  for  more 
than  twenty-four  hours,  except  in  the  cases  covered  by  the  present 
convention. 

Several  propositions  were  presented  to  the  comite  d'examen  with 
respect  to  the  length  of  the  sojourn  of  belligerent  war  vessels  in  neu- 
tral ports.  According  to  the  Eussi^iLjilan  it  was  the  prerogative  of 
the  neutral  to^determine  the  length  of  time.  According  to  propo- 
sitions of  Spain,  Great  Britain^  and  Japan,  such  vessels  could  not 
remain  in  neutral  ports  more  than  twenty-four  hours,  exoept  under 
exceptional  circumstances.  The  president  of  the  comite.  Count 
Tomielli,  of  Italy,  formulated  a  plan  designed  to  satisfy  the  two 
systems  —  by  giving  the  neutral  the  right  to  fix  the  duration  of 
the  stay,  which,  in  case  such  right  were  not  exercised,  should  not 
exceed  twenty-four  hours.  This  was  acceptable  to  the  delegations 
of  Great  Britain,  Japan,  and  Portugal,  but  was  opposed  by  Germany 
and  Russia.  The  latter  two  States  proposed  to  except  from  the 
operation  of  such  a  rule  neutral  ports  more  or  less  remote  from  the 
theater  of  hostilities.  The  German  delegation  presented  an  amend- 
ment limiting  the  application  of  the  24-hour  rule  to  the  territorial 
waters  of  neutral  states,  "  situated  in  immediate  proximity  to  the 
theater  of  war,"  except  in  cases  provided  for  by  the  convention.  To 
this  suggestion  Great  Britain  was  opposed,  as  well  as  the  representa- 
tive of  the  Netherlands.  The  German  amendment  was  rejected  in 
the  comite  by  a  vote  of  seven  to  four.  The  United  States,  Spain, 
Great  Britain,  Italy,  Japan,  the  Netherlands,  and  Turkey  opposed 
it;  Germany,  Brazil,  France,  and  Russia  favored  it;  Denmark,  Nor- 
way, and  Sweden  abstained  from  voting.  The  same  amendment  was 
subsequently  presented  to  the  consideration  of  the  Third  Commission 
by  Admiral  Siegel,  and  was  there  also  rejected. 

M.  Tcharykow,  in  behalf  of  Russia,  proposed  a  substitute  for 
article  12,  which  was  rejected  by  the  commission. 
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The  article  in  its  present  form  was  accepted  by  the  commission 
and  reported  to  the  conference.*** 

The  strongest  reason  advanced  in  favor  of  article  12,  as  distin- 
guished from  the  German  plan,  is  that  the  former  embodies  a  precise 
rule  of  conduct,  always  applicable  in  the  absence  of  special  provisions 
to  the  contrary  adopted  by  the  neutral.*® 

Article  12  makes  no  distinction  between  the  belligerent  war  vessel 
which  enters  neutraljwaterfl  simply  en  route  to  the  theater  of  hostili- 
ties,  ana  that  which  seeks  refuge  therein  to  escape  capture.  In  the 
Ktfer  case,  if  special  legislative  provisions  of  the  neutral  so  provided, 
a  belligerent  war  vessel  might,  according  to  article  12,  be  permitted 
to  remain  longer  than  twenty-four  hours. 

It  was  the  opinion  of  the  United  States  Naval  War  College  in 
1904,  that  a  belligerent  commander  seeking  to  capture  a  fugitive 
vessel  would  be  justified  in  protesting  against  a  sojourn  of  the  latter 
for  more  than  twenty-four  hours,  unless  on  grounds  of  special  neces- 
sity, and  not  for  military  reasons ;  *^  also,  that  the  neutral  state  would 
be  obliged  to  intern  the  vessel  thus  seeking  its  protection. 

The  Naval  War  College  in  1905,  pursuing  the  same  problem  with 
respect  to  the  right  as  well  as  the  duty  of  the  neutral,  reached  the 
following  conclusion,  which  in  view  of  the  terms  of  article  12  is 
peculiarly  enlightening: 

The  precedents  of  the  Russo-Japanese  war  have  led  to  the  definite 
acknowledgment  of  the  correctness  of  the  doctrine  of  internment  by 
neutral  states  of  belligerent  vessels  seeking  refuge  from  the  force  of  the 
enemy  in  neutral  ports.  This  principle  has  been  acknowledged  or 
definitely  acted  upon  by  China,  France,  Great  Britain,  Germany,  Japan, 
United  States,  and  Russia.  These  include  nearly  all  the  states  with  con- 
siderable navies.  Rarely  has  any  principle  received  such  general  recogni- 
tion within  so  short  a  period. 

SB  Report  to  the  Conference,  11-16. 

s«  Report  to  the  Conference,  14. 

2T  Naval  War  College,  Inter.  Law  Situations,  1904,  79-93.  There  are  there 
collected  neutrality  proclamations  of  various  maritime  states  which  employed 
the  24-hour  rule  at  the  time  of  the  Spanish  American  war. 

See  also  neutrality  proclamations  of  the  United  States  and  certain  other  powers 
during  the  Russo-Japanese  war.    U.  S.  For.  Rel.,  1904,  14-35. 

See  also  Rules  Adopted  by  the  Institute  of  International  Law  at  The  Hague 
in  1898,  Annuaire,  XVII,  285. 
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It  may  be  safely  said  that  the  entrance  and  sojourn  for  a  period  of 
more  than  twenty-four  hours  in  a  neutral  port  wiU  render  a  belligerent 
vessel  which  is  pursued  by  the  enemy  or  damaged  in  battle  liable  to 
internment.** 

Article  13  declares : 

If  a  power  which  has  been  informed  of  the  outbreak  of  hostilities 
learns  that  a  belligerent  war  ship  is  in  one  of  its  ports  or  roadsteads, 
or  in  its  territorial  waters^  it  must  notify  the  said  ship  to  depart  within 
twenty-four  hours  or  within  the  time  prescribed  by  load  regulations. 

The  necessity  for  the  notification  here  provided  is  obvious. 

Article  14  declares : 

A  belligerent  war  ship  may  not  prolong  its  stay  in  a  neutral  port 
beyond  the  permissible  time  except  on  account  of  damage  or  stress  of 
weather.    It  must  depart  as  soon  as  the  cause  of  the  delay  is  at  an  end. 

The  regulations  as  to  the  question  of  the  length  of  time  which  these 
vessels  may  remain  in  neutral  ports^  roadsteads,  or  waters  do  not  apply 
to  war  ships  devoted  exclusively  to  religious^  scientific,  or  philanthropic 
pui*poses. 

The  distinction  between  the  treatment  to  be  accorded  belligerent 
war  vessels  and  those  specified  in  the  second  paragraph  is  essential 
and  deserves  the  recognition  here  given. ^^ 

That  damage  or  stress  of  weather  should  serve  as  a  ground  for  the 
prolongation  of  the  permissible  sojourn  of  the  belligerent  is  reason- 
able and  generally  appreciated.  The  extent  of  the  sojourn  for  pur- 
poses of  repair  should  be  considered  in  connection  with  article  1?. 

Article  15  declares: 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation 
of  a  neutral  power,  the  maximum  number  of  war  ships  belonging  to  a 

28  Naval  War  College,  Inter.  Law  Situations,  1905,  154,*  170. 

2»  Note  the  treatment  accorded  the  U.  S.  S.  Monooaoy  by  China  during  the 
Spanish-American  war.  That  vessel  was  an  antiquated  ship  of  light  draft  em- 
ployed in  Chinese  waters  for  the  protection  of  American  citizens.  It  wms  per- 
mitted to  remain  in  China.  See  Moore,  Inter.  Law  Dig.,  VII,  991,  citiiig  Mr. 
Day,  Secretary  of  State,  to  Mr.  Denby,  minister  to  China,  No.  1593,  June  7,  1898, 
MS.  Inst.  China,  V,  566. 

Concerning  the  case  of  a  Russian  vessel  about  to  sail  on  a  scientific  expedi- 
tion after  coaling  at  a  Norwegian  port  during  the  Russo-Japanese   war, 
Takahashi,  Inter.  Law  Applied  t^he  Russo-Japanese  War,  353. 
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:m  gerent  which  may  be  in  one  of  the  ports  or  roadsteads  of  that  power 
^maltaneously  shall  be  three. 

hat  a  maximum  number  of  war  vessels  of  a  belligerent  simultane- 

y  in  one  of  the  ports  or  roadsteads  of  a  neutral  should  be  fixed  by 

mational  agreement  is  not  open  to  dispute.    That  such  maximum 

^tild  not  be  greater  than  three  seems  reasonable  and  highly  advan- 

us  to  the  neutral.*^ 

^^LTticle  16  declares : 


en  war  ships  belonging  to  both  belligerents  are  present  simultane- 
ly  in  a  neutral  port  or  roadstead,  a  period  of  not  less  than  twenty- 
r  hours  must  elapse  between  the  departure  of  the  ship  belonging  to 
belligerent  and  the  departure  of  the  ship  belonging  to  the  other, 
he  order  of  departure  is  determined  by  the  order  of  arrival,  unless 
ship  which  arrived  first  is  so  circumstanced  that  an  extension  of  its 
is  permissible. 

belligerent  war  ship  may  not  leave  a  neutral  port  or  roadstead  until 
^ty-four  hours  after  the  departure  of  a  merchant  ship  flying  the  flag 
^ts  adversary. 

^The  provisions  of  the  first  paragraph  were  regarded  as  simply 
laratory  of  the  existing  rule  of  the  law  of  nations,  and  aroused  no 
eition  in  the  comite.^^ 
e  order  of  departure  of  war  ships  of  both  belligerents  simul- 
usly  in  one  of  the  ports  or  roadsteads  of  a  neutral  furnished  a 
t>lem  which  provoked  discussion.  The  following  plans  were  sug- 
First,  that  the  neutral  should  control  the  order  of  departure ; 
,  that  the  priority  of  demands  should  be  taken  into  consid- 
-Son:  thirdly,  that  the  weaker  naval  vessel  should  depart  first; 
B^thly,  that  the  order  of  arrival  should  determine  the  order  of 
rture.     The  last  of  these  met  with  the  approval  of  the  comiU.^^ 

rticle  17  declares: 


^  neutra]  ports  and  roadfitfia^"  hplligrprpnt  war  ships  may  only  carry 
^^       such  repairs  as  are  absolutely  necessary  to  render  them  seaworthy, 


It  will  be  remembered  that  this  number  of  Russian  men-of-war,  under 
^^^^^siral  Enquist,  sought  asylum  at  Manila  in  June,  1905.  See  Moore,  Inter. 
^^^*r  Dig.,  VII,  992. 

^^  "*-  Report  to  the  Ck>nference,  18. 
^«/d,  18-19. 
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and  may  not  add  in  any  manner  whatsoever  to  their  fighting  force.  The 
authorities  of  the  neutral  power  shall  decide  what  repairs  are  necessary, 
and  these  must  be  carried  out  with  the  least  possible  delay. 

It  will  be  observed  that  "  ports  and  roadsteads  "  are  the  only  waters 
to  which  reference  is  here  made.  Replying  to  the  inquiry  of  Sir  E. 
Satow,  why  other  "  territorial  waters  '*  were  not  included,  it  was 
declared  by  the  reporter  that  in  such  waters  (other  than  ports  and 
roadsteads)  a  belligerent  would  find  it  difficult  to  make  repairs ;  and 
also  that  the  eflFectual  control  by  the  neutral  might  not  there  be  always 
possible.*® 

There  can  be  no  dispute  that  a  belligerent  war  ship  should  not  be 
permitted  to  make  such  repairs  as  may  add  to  its  fighting  or  militaiy 
force.     This  principle  is  generally  accepted.** 

_  The  extent  of  repairs  absolutely  necessary  to.  render -a-belligerent 
war  ship  seaworthy,  and-lheextent  of  tiTna  ta  be  allowod  thcirrfor^ 
iiivolve  problems  which  ihay  be  raised  under  articles  14  and  17. 
The  terms  of  these  articles  clearljLgive  some  latitude  to  the  neutraL 
The  allowance  of  a  few  days  might  not  be  regarded  as  improper,  or  as 
VA  affording  grounds  for  protest  by  one  of  the  belligerents.     It  is  not 

believed  that  extensive  repairs,  however  necessary,  requiring  several 
weeks  for  their  completion,  could  be  justly  permitted." 

8s  Report  to  the  Conference,  20. 

34  Such  was  the  position  of  the  United  States  during  the  Russo-Japanese  war. 
With  respect  to  the  squadron  of  Admiral  Enquist  which  arrived  at  Manila  early 
in  June,  1905,  the  Secretary  of  War,  at  the  direction  of  the  President,  tele- 
graphed the  Governor  of  the  Philippine  Islands  on  June  5,  as  follows:  "Advise 
Russian  Admiral  that  as  his  ships  are  suffering  from  damages  due  to  battle, 
and  our  policy  is  to  restrict  all  operations  of  belligerents  in  neutral  ports,  the 
President  can  not  consent  to  any  repairs  unless  the  ships  are  interned  at  Manila 
until  the  close  of  hostilities."  (Naval  War  College,  Situations  in  Inter.  Law, 
1905,  168.)  See  also  Moore,  Inter.  Law  Dig.,  VII,  992-995,  and  documents  there 
cited.  —  -- 

35  With  reference  to  the  Russian  cruiser  Lena,  which  arrived  at  San  Francisco 
Sept.  13,  1904,  Mr.  Adee,  Acting  Secretary  of  State,  advised  the  Russian  Am- 
bassador Sept.  14,  1904,  in  part  as  follows:  "  If  repaired,  only  such  bare  repal 
can  be  allowed  as  may  be  necessary  for  seaworthiness  and  for  takinfr  ^^y  ^back  to 
nearest  home  port»  and  even  such  repairs  can  be  permitted  only  on  condition, 
that  they  do  not  prove  too  extensive."     (U.  S.  For.  Rel.,   1904,  785-786.)     In 

i  view^of  tlie  formal  application  of  the  captain  of  the  vessel  to  make  needed  re- 


\ 


/ 
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Article  18  declares : 

Belligerent  war  ships  may  not  make  use  of  neutral  ports^  roadsteads, 
or  territorial  waters,  for  replenishing  or  increasing  their  supplies  of  war 
material  or  their  armament,  or  for  completing  their  crews. 

This  article  emhodies  the  principle  expressed  in  the  second  of  the 
Neutrality  Rules  of  the  Treaty  of  Washington  of  May  8,  1871. 
Instead,  however,  of  declaring  it  to  he  the  duty  of  the  neutral  to 
prevent  certain  uses  of  its  own  waters,  as  is  done  in  the  earlier  treaty, 
the  belliggrent  is  here  directly  forbidden  to  use  such  waters  foLthfL, 
purposes  specified.  That  the  prohibition  should  have  been  extended 
to  "  territorial  waters  "  as  well  as  to  ports  and  roadsteads  was  emi- 
nently wise. 

Article  19  declares : 

Belligerent  war  ships  may  only  revictual  in  neutral  ports  or  road- 
steads to  complete  their  supplies  up  to  amount  usual  in  time  of  peace. 

Similarly  these  vessels  may  only  ship  suflBcient  fuel  to  enable  them  to 
reach  the  nearest  port  of  their  country.  They  may,  however,  fill  up  their 
bunkers  built  to  carry  fuel,  when  in  neutral  countries  which  have 
adopted  this  method  of  determining  the  amount  of  fuel  to  be  supplied. 

If,  in  accordance  with  the  law  of  the  neutral  power,  the  ships  are  not 
supplied  with  coal  within  twenty-four  hours  of  their  arrival,  the  per- 
missible duration  of  their  jtay  is  extended  by  twenty-four,  hours. 

The  right  of  the  belligerent  to  revictual  and  to  take  fuel  were  con- 
sidered separately.  The  first  paragraph  of  the  article  relating  to  the 
former  was  accepted  by  the  comite,  without  difficulty.^® 

With  respect  to  the  supply  of  fuel  to  be  taken  by  a  belligerent  war 
ship  divergent  views  were  expressed.  Great  Britain,  on  the  one 
hand,  advocated  a  rule  that  the  quantity  should  not  in  any  case 
exceed  an  amount  necessary  to  enable  the  vessel  to  reach  the  nearest 

pairs,  which  included  new.  boilers,  and  the  reconstruction  of  the  engines,  and 
which  would  require  several  months  for  their  completion,  the  vessel  was  interned 
by  the  United  States.     U.  S.  For.  Rel.,  785-790;  Moore,  Inter.  Law  Dig.,  Vll, 

999-lOQflU- 

Note  attitude  of  Japan  with  respect  to  Russian  war  ships  at  Shanghai,  Aug. 
1904.  Takahashi,  Inter.  Law  Applied  to  the  Russo-Japanese  War,  418-436; 
also,  U.  S.  For.  Rel.,  1904,  426. 

See  also  Naval  War  College,  Situations  in  Inter.  Law,  1905,  160-170. 

*<  Report  to  the  Conference,  21. 
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port  of  its  own  country.  Russia  favored  an  allowance  necessary  for 
the  continuation  of  the  voyage.  Germany  urged  that  a  belligerent 
be  permitted  to  fill  its  bunkers  built  to  carry  fuel.^^  The  comiti 
charged  with  the  study  of  the  problem  found  it  impossible  to  reach  a 
unanimous  solution.  The  Grerman  plan  received  the  approval  of  the 
majority.^®  Its  opponents,  however,  included  the  United  States, 
Spain,  Great  Britain,  Japan,  and  China.  M.  Tcharykow,  of  Russia, 
suggested  as  a  compromise  a  combination  of  the  English  and  German 
plans,  in  the  form  which  was  finally  adopted  as  the  text  of  the  second 
paragraph  of  article  19.  This  was  acceptable  to  a  majority  of  the 
comite. 

The  last  paragraph  of  article  19  was  an  amendment  adopted  by  the 
Third  Commission  as  a  substitute  for  the  following  provision  formu* 
la  ted  by  the  comite: 

Bevictualing  and  the  taking  of  fuel  do  not  give  the  right  to  prolong 
the  legal  duration  of  the  sojourn.** 

It  is  not  to  be  expected  that  any  rule  regulating  the  amount  of  fuel 
which  a  belligerent  war  vessel  may  lawfully  ship  will  be  regarded 
with  equal  favor  by  states  of  Continental  Europe,  Great  Britain, 
Japan,  and  the  United  States.     Notwithstanding  that  fact,  may  it 

^37  At  the  meetings  of  the  comiti  Sept.  11  and  12,  1907,  Admiral  Siegel  called 
attention  to  the  difficulty  of  testing  the  amount  of  coal  to  be  shipped  by  that 
which  suffices  to  take  a  vessel  to  its  nearest  home  port.  He  said  that  in  each 
case  a  series  of  questions  was  presented;  that  it  was  necessary  to  ascertain,  for 
example,  what  wa3  the  nearest  port,  the  distance  thereto,  the  speed  Jy  -wh  icbthe 
voyage  could  be  made  most  economically,  as  well  as  the  quality  of  coal  to  be" 
supplied.  He  contended,  in  brief,  that  the  quantity  of  fuel  to  be  given  would 
change  in  different  situations,  and  that  the  nfiutcal.ft'ould  always  be  obliged  to 
assume_tb.e  responsibility  of  determining  the  number  of  tons  of  f ueL  wiudL-iJie 
war  ship  ought  to  receive.     (Proceedings  of  ComiU^  Sept.  11  and  12,  pp.  15-16.) 

38  Sir  Ernest  Satow,  on  the  other  hand,  contended  that  the  neutral  had  no  rig^ht 
to  assist  the  belligerent  to  reach  his  adversary;  that  the  sole  reason  why  such 
war  ship  should  be  given  coal  was  to  prevent  the  vessel  from  becoming  helpless 
on  the  high  seas;  that  it  should,  therefore,  be  furnished  with  coal  sufficient  to 
enable  it  to  preserve  its  existence;  that  such  was  the  origin  of  the  rule  of  test* 
ing  the  amount  by  the  distance  to  the  nearest  home  port,  a  rule  accepted  in 
practice  by  almost  all  states  which  had  formulated  regulations  on  the  subject. 
(Proceedings  of  the  ComiUy  Sept.  11  and  12,  p.  14.) 

«»  Report  to  the  Conference,  22. 
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not  be  open  to  grave  doubt  whether  the  desirability  of  a  rule  depends 
upon  the  latitude  aflForded  the  neutral  in  adopting  a  liberal  system 
and  thereby  enlarging  the  privilege  of  the  belligerent?  Professor 
Holland^  who  puts  the  question  in  somewhat  different  form,  but  with 
the  same  inquiry,  says : 

To  ask  this  question  may  obviously,  imder  modem  conditions  and 
under  certain  circumstances,  be  equivalent  to  asking  whether  belligerent 
ships  may  receive  in  neutral  harbours  what  will  enable  them  to  seek  out 
their  enemy,  and  to  manoeuvre  while  attacking  him.*® 

Article  20  declares : 

Belligerent  war  ships  which  have  shipped  fuel  in  a  port  belonging  to  a 
neutral  power  may  not  within  the  succeeding  three  months  replenish 
their  supply  in  a  port  of  the  same  power. 

This  provision  is  plainly  reasonable  and  just. 

Articles  21  to  23  relate  to  the  treatment  of  prizes  in  neutral  waters. 

Article  21  declares: 

A  prize  may  only  be  brought  into  a  neutral  port  on  account  of._unsea- 
worthiness.  stress  of  weather,  or  want  of  fuel  or  pxomions. 

It  must  leave  as  soon  as  the  circumstances  which  justified  its  entry 
are  at  an  end.  If  it  does  not,  the  neutral  power  must  order  it  to  leave 
at  once ;  should  it  fail  to  obey,  the  neutral  power  must  employ/the  means 
atits  disp^goy^^  ^^gWap  H  with  its  officers  and  crew  iaina  to  intern  thje 
prize  crew. 

Under  no  circumstances  other  than  those  specified  in  the  first  para- 
graph should  a  prize  be  brought  into  a  neutral  port.*^ 

40  Neutral  Duties  in  Maritime  War,  Proceedings  of  the  British  Academy,  II, 
6;  Moore,  Inter.  Law  Dig.,  VII,  947. 

On  the  topic  "  What  regulations  should  be  made  in  regard  to  the  supply  of 
fuel  or  oil  to  belligerent  vessels  in  neutral  ports?"  the  United  States  Naval  War 
College  in  1906  concluded,  after  its  usual  careful  examination  of  "  opinions,  pre- 
cedents, practice,  and  the  aims  of  a  regulation,"  that  "  the  supply  of  fuel  or  oil 
within  a  neutral  port  to  vessels  in  belligerent  service  in  no  case  shall  exceed 
what  is  necessary  to  make  the  total  amount  on  board  sufficient  to  reach  the 
nearest  unblockade^  "port  of  the  belligerent  vessel's  own  state  or  some  nearer 
named  destination. 

"  The  supply  may  be  subject  to  such  other  regulation  as  the  neutral  may 
deem  expedient."     (Naval  War  College,  Inter.  Law  Topics,  1900,  66-87.) 

*i  Compare  note  of  Mr.  Wheaton,  minister  to  Prussia,  to  Mr.  Upshur, 
Secretary  of  State,  No.  233,  Aug.  23,  1843,  H.  Ex.  Doc.  264,  28th  Cong.,  1st  sess., 
4,  6.    Moore,  Inter.  Law  Dig.,  VII,  982.    See  Cushing,  Atty.-Gen.,  7  Opinions,  122. 
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As  soon,  therefore,  as  such  circumstances  are  at  an  end,  the  duty 
to  leave  the  port  is  apparent.  It  is  well  that  there  was  embodied 
in  the  last  paragraph  of  article  21  the  provision  charging  the  neutral 
in  such  case  with  the  duty  not  merely  to  order  departure,  but  also, 
in  case  of  necessity,  to  employ  all  available  means  to  release  the 
prize,  with  its  officers  and  crew,  and  to  intern  the  prize  crew.  That 
the  performance  of  such  a  duty  is  but  the  exercise  of  a  right  possessed 
by  the  neutral  is  not  to  be  doubted.*^ 

Article  22  declares : 

A  neutral  power  must,  similarly,  release  a  prize  brought  into  one  of 
its  ports  under  circumstances  other  than  those  referred  to  in  article  21. 

This  requirement  is  the  necessary  consequence  of  the  provisions  of 
the  preceding  article. 

Article  23  declares : 

A  neutral  power  may  allow  prizes  to  enter  its  ports  and  roadsteads, 
whether  under  convoy  or  not,  when  they  are  brought  there  to  be  seques- 
tered pending  the  decision  of  a  prize  court.  It  may  have  the  prize  taken 
to  another  of  its  ports. 

If  the  prize  is  convoyed  by  a  war  ship,  the  prize  crew  may  go  on  board 
the  convoying  ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

The  purpose  of  this  article  is  to  render  as  remote  as  possible  the 
danger  of  the  destruction  of  prizes.  Both  in  the  comUe  d'examen 
and  in  the  Third  Commission  Sir  Ernest  Satow  demanded  the  sup- 
pression of  the  article  on  the  ground  that  it  contained  no  real 
guaranty  against  the  alleged  right  of  destroying  neutral  prizes.*' 

The  Report  to  the  Conference  calls  attention  to  the  fact  that  the 
provisions  of  article  23  do  not  prevent  neutral  states  from  excluding 
prizes  from  their  ports;  that  the  single  object  is.,  to.  enable  ji  neutral 
to  receive  and  guard  a  prize  without  violating  its  duty  to  a  l)el- 
ligerent;  and  that  in  so  doing  the  neutral  has  largest  freedom  with 

*2  See  note  of  the  Reporter  in  U Invincible,  1  Wheat.  238,  244;  The  EatreUa,  4 
Wheat.  298,  308-309;   The  Santissima  Trinidad,  7  Wheat.  283,  360-352. 
<»  Report  to  the  Conference,  26. 
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respect  to  measures  which  it  may  deem  necessary  to  employ  for  the 
protection  and  preservation  of  the  prize.** 

The  value  of  the  provisions  of  article  23  can  only  be  ascertained 
by  experiment.  Any  plan  which  tends  to  preserve  property  without 
imposing  an  undue  burden  on  the  neutral  deserves  at  least  the  respect 
of  maritime  states.** 

Article  24  declares : 

If^  notwithstanding  the  notification  of  the  neutral  power,  a  belligerent 
ship  of  war  does  not  leave  a  port  where  it  is  not  entitled  to  remain,  the 
neutral  power  is  entitled  to  take  such  measures  as  it  considers  necessary 
to  render  the  ship  incapable  of  taking  the  sea  during  the  war,  and  the 
commanding  ofiBcer  of  the  ship  must  facilitate  the  execution  of  such 
measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  power,  the  officers 
and  crew  are  likewise  detained. 

The  officers  and  crew  thus  detained  may  be  left  in  the  ship  or  kept 
either  on  another  vessel  or  on  land,  and  may  be  subjected  to  the  measures 
of  restriction  which  it  may  appear  necessary  to  impose  upon  them.  A 
sufficient  number  of  men  for  looking  after  the  vessel  must,  however,  be 
always  left  on  board. 

The  oflBcers  may  be  left  at  liberty  on  giving  their  word  not  to  quit 
the  neutral  territory  without  permission. 

In  case  a  belligerent  war  ship,  after  due  notification,  does  not 
leave  a  neutral  port  where  it  is  no  longer  entitled  to  remain,  the 
right  of  the  neutral  to  take  whatever  measures  it  may  deem  necessary 
to  render  the  ship  incapable  of  further  service  during  the  war  must 
be  clear  to  all.  That  it  is  the  duty  of  the  commander  to  facilitate  the 
execution  of  such  measures  necessarily  follows. 

The  detention  of  the  officers  and  crew  in  such  case  is  analogous  to 
the  treatment  accorded  troops  of  a  belligerent  which  seek  refuge  in 
neutral  territory.  The  neutral  must  itself  determine  the  measures 
of  restriction  to  be  imposed.  That  such  a  state  should  be  permitted 
to  accord  certain  freedom  to  officers  is  reasonable  and  in  harmony 
with  modem  practice. 


**  Id,,  26. 

4B  See  Oppenheim,  Inter.  Law,  II,  360. 


Article  25  declares: 

A  neutral  power  is  bound  to  exercise  such  surveillance  as  the  means 
at  its  disposal  allow  to  prevent  any  violation  of  the  provisionB  of  the 
above  articles  occurring  in  its  ports  or  roadsteads  or  in  its  waters. 

This  articles  embodies  the  principle  expressed  in  the  second  article 
of  the  Neutrality  Rules  of  the  Treaty  of  Washington,  May  8,  1871. 
The  Report  to  the  Conference  states  that  the  principle  itself  encoun- 
tered no  opposition,  and  that  the  chief  effort  on  the  part  of  the  camiU 
was  to  find  a  declaration  which  would  not  impose  on  neutral  states  a 
responsibility  out  of  proportion  to  the  means  at  their  dispoeaL  The 
language  used  wisely  imposes  upon  the  neutral  a  duty  measured  by 
"  the  means  at  its  disposal,"  which,  as  has  been  already,  seen,  more 
aptly  describes  the  extent  of  the  obligation  of  such  a  state  than  the 
term  "  due  diligence  "  employed  in  the  Treaty  of  Washington.** 

Article  26  declares : 

The  exercise  by  a  neutral  power  of  tlie  rights  laid  down  in  the  present 
convention  can  under  no  circumstances  be  considered  as  an  unfriendly 
act  by  either  of  the  belligerents  who  has  accepted  the  articles  relating 
thereto. 

This  article  was  presented  to  the  cotniie  by  M.  Tcharykow,  of 
Russia.  In  reply  to  the  objection  that  such  a  provision  was  unneces- 
sary it  was  argued  that  the  convention  itself  constituted  a  wholly 
new  regulation  of  conduct;  that  those  states  which  adhered  thereto 
would  be  extremely  desirous  of  being  safe  from  criticism  and  com- 
plaint if  its  provisions  were  followed.  It  seems  fortunate  that 
article  26  was  not  eliminated.*^ 

Article  27  declares : 

The  contracting  powers  shall  communicate  to  each  other  in  due  course 
all  laws,  proclamations,  and  other  enactments  regulating  in  their  re- 
spective countries  the  status  of  belligerent  war  ships  in  their  ports  and 
waters,  by  means  of  a  communication  addressed  to  the  Grovemment  of 
the  Netherlands,  and  forwarded  immediately  by  that  GrOvemment  to  the 
other  contracting  powers. 


:i^ 


*«  Report  to  the  Conference,  28. 
4T  Id,,  29. 


THE  LAUNCHING  OF  PROJECTILES  FROM  BALLOONS 

In  the  marked  development  which  has  recently  taken  place  in 
aerial  navigation,  attention  has  not  infrequently  been  directed  to  the 
practicability  of  "  bombarding  "  fortified  and  unfortified  places  by 
dropping  projectiles  from  balloons.  When  exposed  to  such  an  attack 
no  place  can  be  said  to  be  "  defended,"  so  that  the  suggestion  applies 
with  equal  force  to  fortified  places,  in  the  ordinary  sense  of  that 
term,  and  to  arsenals  and  fleets.  To  constitute  an  international 
usage,  an  act  must  have  been  so  frequently  repeated  as  to  enable 
it  to  be  subjected  to  classification  and  orderly  arrangement  with  a 
view  to  determine  whether  it  constitutes  a  lawful  act  of  war.  For 
a  number  of  years  past,  and  especially  since  the  operations  of  war 
have  been  made  the  subject  of  conventional  regulation,  the  view  has 
been  held  by  several  states  of  first-class  importance  that  what  is  not 
expressly  forbidden  in  these  undertakings  may  be  done.  From  this 
point  of  view  such  a  use  of  balloons  as  was  prohibited  in  the  declara- 
tion of  1899  would,  in  the  absence  of  such  a  prohibition,  constitute 
a  legitimate  operation  of  war. 

The  launching  of  projectiles  from  balloons  belongs  in  the  same 
class  of  undertakings  as  the  proposition  to  subject  coast  cities  to 
ransom  at  the  demand  of  a  powerful  fleet:  that  is,  both  have  been 
proposed,  but  neither  has  been  seriously  considered  by  a  responsible 
belligerent;  indeed,  neither  practice  has  any  existence  in  fact,  but 
both  have  been  regarded  as  constituting  a  sufficiently  serious  menace 
to  humanity  to  warrant  an  international  conference  in  formulating 
prohibitory  declarations  with  a  view  to  prevent  their  occurrence. 
There  can  be  no  doubt  that  the  measures  of  prevention  to  which 
the  peace  conferences  of  1899  and  1907  resorted  were  both  wise  and 
timely.  The  instruments  with  which  injury  may  now  be  inflicted 
are,  to  say  the  least,  sufficiently  destructive.  Belligerent  states  are 
at  no  loss  as  to  the  efficiencv  of  the  agencies  to  which  they  may 
resort  in  the  prosecution  of  the  destructive  operations  of  war,  and 
there  is  abounding  wisdom  in  restricting  the  employment  of  the 
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destructive  agencies  now  in  use  to  the  elements  upon  which  they  are 
habitually  employed. 

It  will  be  remembered  that  the  declaration  of  1899  was  agreed 
to  by  the  Peace  Conference  at  The  Hague  for  a  period  of  five  years ; 
it  therefore  expired,  by  its  own  limitation,  on  July  28,  1904.  The 
terms  of  the  new  declaration  are  substantially  the  same  as  those  of 
the  instrument  which  has  expired,  and  contain  the  requirement 
that  — 

The  contracting  powers  agree  to  prohibit,  for  a  period  extending  to 
the  close  of  the  Third  Peace  Conference,  the  discharge  of  projectiles 
and  explosives  from  balloons  or  by  other  new  methods  of  a  similar 
nature. 

A  proposition  submitted  by  the  Italian  delegation  requiring  the 
officers  and  crews  of  balloons  or  aerial  vessels  to  belong  to  the  mili- 
tary establishment  of  the  state  which  maintains  them,  though  ac- 
cepted by  the  committee,  was  not  embodied  in  the  declaration.  Its 
inclusion  was  hardly  necessary,  as  those  who  direct  the  movements 
of  balloon  and  air-ships  in  the  interests  of  a  belligerent  become,  in 
the  operation  of  their  contracts  of  employment,  a  portion  of  the 
combatant  force  of  the  state  which  utilizes  their  services. 

The  number  of  states  that  have  not  yet  signed  is  somewhat  un- 
usual and  leads  us  to  express  the  hope  that  their  signatures  will  be 

attached  at  an  early  day. 

Qeobge  B.  Davis. 


THE  EQUALITY  OF  STATES  AND  THE  HAGUE 

CONFERENCES 

The  Second  Hague  Conference  accomplished  many  valuable  results 
and  failed  in  much  that  it  attempted.  Many  of  its  failures  have 
been  attributed  to  a  faulty  method  of  organization.  The  conference 
itself  recognized  this  defect  when  on  September  21,  1907,  it  adopted 
the  following  vceu: 

The  conference  recommends  to  the  powers  the  assembly  of  a  Third  . 
Peace  Conference,  which  might  be  held  within  a  period  corresponding 
to  that  which  has  elapsed  since  the  preceding  conference,  at  a  date  to  be 
fixed  by  common  agreement  between  the  powers,  and  it  calls  their  atten- 
tion to  the  necessity  of  preparing  the  program  of  this  Third  Conference 
a  sufficient  time  in  advance  to  insure  its  deliberations  being  conducted 
with  the  necessary  authority  and  expedition.  In  order  to  attain  this 
object  the  conference  considers  that  it  would  be  very  desirable  that, 
some  two  years  before  the  probable  date  of  the  meeting,  a  preparatory 
committee  should  be  charged  by  the  governments  with  the  task  of  collect- 
ing the  various  proposals  to  be  submitted  to  the  conference,  of  ascertain- 
ing what  subjects  are  ripe  for  embodiment  in  an  international  regulation, 
and  of  preparing  a  program  which  the  governments  should  decide  upon 
in  sufficient  time  to  enable  it  to  be  carefully  examined  by  the  coun^es 
interested.  This  committee  should  further  be  intrusted  with  the  task 
of  proposing  a  system  of  organization  and  procedure  for  the  conference 
itself. 

It  thus  becomes  a  duty  to  examine  the  organization  of  the  two 
Hague  conferences  with  a  view  to  improving  conditions  in  a  Third 
Conference.  One  of  the  chief  causes  of  complaint  has  been  the 
method  of  voting.  In  the  Hague  conferences  each  state  had  one 
vote,  of  equal  weight  with  that  of  all  other  states.  To  say  that  this 
should  not  be  the  case  is  to  attack,  by  implication,  what  has  been  for 
centuries  and  by  most  publicists  is  still  considered  to  be  a  fimda- 
mental  principle  of  international  law.  In  the  eyes  of  weaker  states 
equal  voting  power  for  all  sovereign  states  and  equal  representation 
on  all  international  tribunals  could  not  be  withheld  without  dis- 
crediting the  principle  of  the  legal  equality  of  states.     During  the 
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Second  Hague  Conference  two  parties  were  formed  —  one  strongly 
asserting  the  equality  of  sovereign  states^  and  the  other  advocating 
measures  which  disregard  the  doctrine. 

What  then  is  this  doctrine  of  the  equality  of  states  in  international 
law  ?  One  of  the  most  recent  statements  of  the  principle  is  by  Moore, 
who  says : 

All  sovereign  states,  without  respect  to  their  relative  power,  are,  in  the 
eye  of  international  law,  equal,  being  endowed  with  the  same  natural 
rights,  bound  by  the  same  duties,  and  subject  to  the  same  obligations. 
(Digest  of  International  Law,  Vol.  I,  p.  62.) 

The  doctrine  was  bom  with  the  publication  of  the  great  book  of 
Hugo  Grotius,  "  De  Jure  Belli  ac  Pacis,"  in  1625.  At  that  time, 
in  the  midst  of  the  Thirty  Years'  War,  international  anarchy  was 
rampant.  The  idea  of  universal  sovereignty,  derived  from  Imperial 
Rome,  had  been  handed  down  to  the  Popes.  But  the  contest  between 
the  Empire  and  the  Papacy  had  destroyed  faith  in  either  a  spiritual 
or  temporal  common  superior.  After  the  Reformation  the  notion 
of  a  common  superior  ceased  to  exist  even  in  theory.  The  idea  of 
sovereign  nations  supplanted  that  of  universal  empire.  Some  new 
principle  was  needed  to  take  the  place  of  control  from  above.  For  a 
time  it  seemed  as  though  there  would  be  no  check  for  the  strong 
nation,  or  succor  for  the  weak.  It  was  here  that  the  work  of  Grotius 
found  its  place.  He  adopted  the  theory,  well  known  to  his  time, 
that  a  law  of  nature  controls  the  relations  of  man  to  man,  and  applied 
it  to  the  relations  between  states.  This  was  Grotius'  great  accom- 
plishment—  to  find  in  the  law  of  nature  a  new  and  nonreligious 
ground  for  international  rights  and  duties.  It  was  a  common  con- 
ception of  the  age  that  there  had  once  existed  a  time  when  organized 
communities  were  not  yet  formed  and  when  each  individual  was  at 
liberty  to  do  whatever  he  wished.  Further,  that  men  in  such  a  con- 
dition obeyed  certain  rules  discovered  to  them  by  their  own  reason. 
These  rules  were  called  the  laws  of  nature.  People  were  in  a  state 
of  nature  with  reference  to  each  other.  Grotius  used  this  law  of 
nature  in  the  following  manner:  No  common  superior  being  left  to 
control  the  relations  of  states,  the  states  were  free  and  independent, 
and  they  were  in  a  "  state  of  nature  "  with  respect  to  each  other, 
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jnflt  as  individaals  were  before  the  organization  of  communities. 
Thus,  Btates  were  bound  by  a  law  of  nature.  As  to  wbat  the  law  of 
nature  was,  recourse  was  had  to  Roman  law.  Now,  the  Romans  in 
their  judicial  system  identitied  the  jus  gentium  with  the  jtis  naturide. 
That  is,  when  they  discovered  that  there  were  certain  laws  common 
to  most  of  the  countries  with  which  ihey  had  relations,  they  caiue  to 
think  of  these  rules  as  laws  of  nature.  Grotius  followed  them  in 
this  error,  and  when  he  applied  the  law  of  nature  to  states  it  was 
really  in  large  part  the  jus  gentium  which  he  was  using.  One  of 
the  oft-repeated  dogmas  of  the  jus  gentium  was  the  equality  of  men. 
When  Grotius  applied  the  system  to  states,  he  made  an  eeseutial  part 
of  his  legal  doctrine  the  sbsoliite  independence  and  equality  of  states. 
He  made  the  theory  of  eqnalily  a  cardinal  point  of  his  system,  and 
the  world  of  his  day  adopted  it  as  a  necessary  corollary  of  the  exist- 
ence and  efficacy  of  the  law  of  nature.  From  that  dny  to  this  the 
eqnality  of  states  befor*  the  law  has  been  accepted  by  most  inter- 
national jurists.  Some  of  them  have,  however,  revolted  from  the 
doctrine,  so  that  we  may  with  them  reexamine  the  theory  to  see 
whether  it  ia  really  a  fundamental  principle  of  international  law.  Is 
it  a  doctrine  inherent  in  the  nature  of  international  law  with  which 
it  is  impossible  to  dispense  1 

Looking  again  to  the  origin  of  the  doctrine,  it  is  immediately 
apparent  that  it  is  based  upon  a  political  theory  which  has  long  been 
discarded  by  political  scientists.  Historically,  there  never  was  such 
a  state  of  nature  as  Grotius  believed  in.  As  to  what  the  law  of  nature 
is,  thinkers  before  end  since  his  time  have  differed  essentially.  That 
there  is  no  such  thing  as  a  law  of  nature  which  may  be  treated  as 
a  positive  code  is  certain.  The  contract  theory,  which  had  such  far- 
reaching  results  in  its  application,  premised  a  state  of  nature  identical 
with  that  upon  which  Grotius  relied.  The  theories  of  Hobbes, 
Locke,  and  Rousseau  were  evolved  as  a  means  of  escape  from  this 
state  of  nature.  Modern  political  theorists  are  able  to  discard  this 
contract  theory  by  proving  that  such  a  state  of  nature  never  existed. 
(Willoughby,  Nature  of  the  State,  pp.  89-118.)  It  is  shown  that 
liberty  in  its  true  sonse  did  not  precede  the  organization  of  com- 
munities, but  was  a  result  of  it.     In  such  a  state  of  natnre  as  existed 
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rights  did  not  exist  —  only  powers.  Men  have  rights  only  when 
they  do  not  have  to  fight  for  them.  In  a  state  of  nature  the  stronger 
or  more  crafty  are  able  to  carry  out  their  desires  only  by  force. 

Natural  right  as  right  in  a  state  of  nature  which  is  not  a  state  of  soci- 
ety is  a  contradiction.  There  can  be  no  right  without  a  consciousness  of 
common  interest  on  the  part  of  members  of  a  society.  Without  this  there 
might  be  certain  powers  on  the  part  of  individuals,  but  no  recognition  of 
these  powers  by  others  as  powers  of  which  they  should  allow  the  exercise, 
nor  any  claim  to  such  recognition ;  and  without  this  recognition  or  claim 
to  recognition  there  can  be  no  right.  (Green,  Lectures  on  the  Prin- 
ciples of  Political  Obligation,  Phil.,  Works,*  vol.  2,  p.  354.) 

There  never  was,  and  there  never  can  be,  any  liberty  upon  this  earth 
and  among  human  beings  outside  of  state  organization.  Barbaric  self- 
help  produces  tyranny  and  slavery,  and  has  nothing  in  common  with  the 
self-help  created  by  the  state  and  controlled  by  the  law.  Mankind  does 
not  begin  with  liberty.  Mankind  acquires  liberty  through  civilization. 
Liberty  is  as  truly  a  creation  of  the  state  as  government.  (Burgess, 
Political  Science,  Vol.  I,  p.  88.) 

Now,  in  the  absence  of  an  international  organization,  something 
bearing  the  same  relation  to  states  that  states  do  to  individuals,  how 
can  states  have  rights  any  more  than  individuals  could  in  their 
"  state  of  nature  ?  "  To  say  that  they  have  only  powers  dependent 
upon  brute  force  corresponds  very  fairly  with  the  events  recorded 
in  history  since  the  beginning  of  separate  life  for  states.  And  if 
states  have  no  rights,  which  are  the  result  of  international  organiza- 
tion, why  is  it  necessary  to  premise  that  their  rights  are  equal  even 
"  before  the  law  ?  "  It  is  not  intended  here  to  discuss  the  question 
of  the  character  of  international  law  as  opposed  to  positive  or  munici- 
pal law ;  but  it  is  sufficient  to  say  that  the  phrase  "  before  the  law  " 
when  used  in  international  and  in  positive  law  has  quite  a  different 
meaning.  If  we  adopt  the  Austinian  doctrine  that  there  is  no  inter- 
national law  in  a  true  sense;  or  if  we  take  the  view  that  treaties, 
customs,  etc.,  sanction  an  international  law  for  the  breach  of  which 
the  final  recourse  is  war  between  the  interested  nations,  we  must 
admit  that  international  law  has  not  yet  reached  the  stage  of  per- 
fection to  which  municipal  law  has  attained.  In  the  latter  case  war 
is  but  a  trial  of  powers,  not   an   assertion   of  rights;   since   the 
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vanquished  nation  may  be  able  to  bring  greater  authorit.v  for  its 
contention  than  its  stronger  contestant.  It  is  through  this  con- 
fusion between  the  so-called  law  between  states  and  as  exercised  over 
citizens  by  states  that  the  assuniod  analogy  between  men  and  slates 
has  been  put  forth.  Even  admitting  that  beforo  municipal  law  all 
men  in  a  state  are  equal,  it  does  uot  follow  that  all  sovereign  states 
must  be  equal  before  international  law. 

This  fiction  of  international  law  has  lived  a  vigorous  life  for 
almost  three  centuries,  not  on  its  philosophical  merits  but  from  an 
alternative  reason  which  Grotius  made  part  of  his  fundaraenta! 
system.  He  asserted  that  stales  were  bound  by  rules  that  had  re- 
ceived the  assent  of  all  or  most  of  their  number.  (De  Jure  Belli  ac 
Pacis,  Book  I,  ch.  1,  sec.  14.)  Thus,  when  rules  had  been  gpaeraliy 
received  they  were,  on  his  own  theory,  binding  as  long  as  they  did 
not  violate  plain  precepts  of  natural  law.  This  is  the  history  of  the 
doctrine  of  equality  after  its  foundation  by  Grotius  upon  a  false 
political  philosophy. 

Certain  modem  writers  support  the  doctrine  of  equality  almost 
entirely  on  this  latter  ground,  i.  e.,  consent.  Thus,  Oppenheim 
(International  Law,  Vol.  I,  pp.  19-30)  says: 

Since  the  law  of  nations  is  based  on  the  common  consent  of  states  as 
sovereign  communities,  the  member  states  of  the  family  of  nations  are 
equal  to  each  other  as  subjects  of  ititpmational  law.  (States  arc  by  their 
nature  certainly  not  equal  as  regards  power,  extent,  constitution,  and  the 
like.  But  as  members  of  the  community  of  nations  they  are  equals, 
whatever  differences  between  them  may  otherwise  exist.  This  is  a  conse- 
quence of  their  sovereignty  and  of  the  fact  that  the  law  of  nations  is  a 
law  between,  not  above,  the  states. 

On  page  161  he  continues  the  thought  as  follows : 

The  equality  before  international  law  of  all  the  member-states  of  the 
family  of  nations  is  an  invariable  quality  derived  from  their  international 
personality.  Whatever  inequality  may  exist  between  states  as  regards 
their  size,  population,  power,  degree  of  civilization,  wealth,  and  other 
qualities,  they  are  nevertheless  equals  as  international  persons.  The  con- 
sequence of  this  legal  equality  is  that,  whenever  a  question  arises  which 
has  to  be  settled  by  tlie  consent  of  the  members  of  the  family  of  nations, 
every  state  has  a  right  to  a  vote,  but  to  one  vote  only.  And  legally 
the  vote  of  the  weakest  and  smallest  state  has  quite  as  much  weight  as  the 
vote  of  the  largest  and  most  powerful.     Therefore,  any  alteration  of  an 
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existing  rule  or  creation  of  a  new  rule  of  international  law  by  a  law- 
making treaty  has  legal  validity  for  the  signatory  powers  and  those  only 
who  later  on  accede  expressly  or  submit  to  it  tacitly  through  custom. 

That  is  to  say,  states  consent  to  recognize  the  independence  of 
other  states,  thereby  investing  them  with  a  personality.  Sovereignty 
and  personality  go  hand  in  hand.  There  are  no  degrees  of  sover- 
eignty in  the  strict  sense.  A  sovereign  state  is  an  absolutely  inde- 
pendent entity.  International  law  can  not  look  behind  this  attribute. 
Therefore,  all  sovereign  states  are  equal  in  international  law.  If  it 
is  true  that  we  are  estopped  in  international  law  from  looking  back 
of  the  attribute  of  sovereignty,  an  attribute  obtainable  only  by  the 
consent  of  other  states,  the  only  escape  from  recognizing  the  equality 
of  Haiti  with  France  would  be  to  deny  the  sovereignty  of  Haiti.  It 
seems  very  much  like  putting  up  a  straw-man  and  being  forbidden  to 
look  at  the  stuiBng.  As  a  matter  of  fact,  international  history  dis- 
closes a  great  lack  of  frankness  in  the  matter  of  recognition  of  sover- 
eignty. While  retaining  the  words  which  indicate  sovereignty  in 
connection  with  weak  states,  strong  states  have  not  treated  them  as 
sovereign ;  and  have  thus  begged  the  whole  question  of  equality.  For 
instance,  the  United  States,  while  maintaining  diplomatic  relations 
with  Colombia  as  with  an  equal  state,  recognized  the  independence 
of  Panama  as  a  result  of  an  opera  bouffe  revolution.  Undoubtedly, 
this  was  a  violation  of  Colombia's  sovereignty.  In  the  same  transac- 
tion we  see  Panama  on  one  day  an  unimportant  province  of  Colombia, 
and  on  the  next  an  independent  state  equal  "  in  law  "  both  to  Colom- 
bia and  to  the  United  States.  Certainly  this  is  juggling  with  funda- 
mental principles  if  equality  before  the  law  is  a  result  of  such  inter- 
vention and  recognition.  Even  though  we  admit  the  force  of  the 
suggestion  of  Dean  Gregory  that,  by  analogy  to  the  right  of  eminent 
domain,  "  the  world  can  not  be  expected  to  submit  to  the  defeat  of 
a  beneficent  project  of  universal  importance  by  the  refusal  of  local 
sovereignties  to  grant  the  use  of  means  that  were  absolutely  essential  " 
(Amebican  Joubnal  of  Intebnational  Law,  Oct.,  1907,  p.  973), 
we  can  not  escape  the  conclusion  that  the  equality  doctrine  is  violated. 

If  our  conclusions  are  correct,  the  doctrine  of  equality  was  untrue 
in  its  origin,  was  preserved  in  international  law  by  a  verbal  consent 
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aum  to  divest  it  d  mmj  iDcriofic  merii  Encfa  sa  would  prevent  one 
fram  miWmg  in  its  plnee  a  new  doctrine  mat  suited  tn  modem  coo- 
diticBs.  The  doctrine  ^o!ild  not,  howvner,  be  set  aside  oo  pordy 
thewvtkal  grotmds.  W^  iboaid  &m  be  able  to  show  oonciete  ex- 
anqiln  in  wUch  the  doctrine  ia  at  least  a  doabtfttl  Uesehi^.  As  long 
ns  the  doctrine  was  in  evidence  merelv  in  matters  of  diplomatic 
eoDTtesj',  affectum  the  rank  of  ambaisadors,  method  of  signing 
treaties,  miKtarr  and  nav-jl  ?a!a'f^,  efi-..  ihere  eoald  W  no  serioos 
eraiseqDcnces.  These  are  all  matters  in  themsdrcs  of  minor  impoi^ 
tance.  Oecasi<mallT,  however,  when  great  congreaaes  have  been 
delayed  fnmi  eonrraing  br  anseanlj  qnarrdb  anr  pieeedmce,  the 
matter  a;snmed  a  more  serioos  aspect,  la  waon  ncent  years  tbe 
doctrine  bas  been  di^redited  nm  two  distinct  bat  ecntradictoij 
gronnds:  First,  that  it  has  ceased  to  t^ioate  fw  the  boiefit  of  those 
sUtcs  which  most  need  it ;  and,  second,  that  if  allowed  to  becnne 
operative,  it  will  gire  to  weak  states  too  great  power  in  international 
affaii^  In  discussing  eotuent  »s  a  basis  for  Am  equality  theuy  we 
hare  already  illnstraled  the  first  gronnd.  The  <^uiucb  of  the  Hon. 
Richard  Ohiey,  expressed  jost  prior  to  the  opening  of  the  Second 
Hague  Ctmference,  testates  tbe  objection.     He  says: 

A  crowd  of  international  incidents  ga»  to  pnne  the  iRiaciple  to  be  one 
almost  more  active  and  better  known  in  its  breach  than  in  " 
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Greece  cut  off  from  Turkey  and  erected  into  a  separate  kingdom  with  its 
integrity  guaranteed;  Belgium  carved  out  of  Holland  as  an  independent 
kingdom  and  its  neutrality  secured ;  Switzerland  declared  to  be  perpetu- 
ally neutral  and  its  soil  to  be  inviolable;  Egypt,  with  its  overlordship  of 
the  Porte  and  its  English  occupation;  the  Crimean  War;  the  treaty  of 
Paris  of  1856 ;  the  treaty  of  Berlin  of  1878 ;  the  Suez  Canal ;  Japan  and 
the  comparatively  barren  results  of  her  victory  over  China;  Venezuela 
and  her  arbitrations,  territorial  and  pecuniary ;  Morocco  and  the  Algeciras 
conference  —  these  are  only  some  of  the  more  prominent  occurrences 
which  demonstrate  that  the  principle  of  the  equality  of  states,  while  by 
no  means  a  glittering  generality,  can  not  always  be  counted  upon  as  a 
working  rule.  Its  great  value  should  consist  in  its  protection  of  small 
and  weak  btates  —  the  great  powers  being  competent  to  assert  and  main- 
tain their  equality  without  its  aid.  But  it  is  in  just  the  cases  of  inferior 
states  that  the  principle  has  been  markedly  inoperative,  so  that,  regarded 
as  a  part  of  international  law,  the  principle  of  state  equality  is  found  to 
work  where  its  working  might  be  dispensed  with  and  not  to  work  where 
its  working  might  be  most  confidently  looked  for.  (American  Journal 
OF  International  Law,  April,  1907,  p.  419.) 

Objection,  on  the  second  ground,  has  largely  found  expression  in 
connection  with  the  Hague  conferences.  The  invitation  of  the 
Netherlands,  dated  April  7,  1899,  to  the  invited  powers  to  attend 
the  First  Hague  Conference,  reads  as  follows : 

My  Government  trusts  that  the Government  will  associate  itself 

with  the  great  humanitarian  work  to  be  entered  upon  under  the  auspices 
of  His  Majesty  the  Emperor  of  All  the  Russias,  and  that  it  will  be  dis- 
posed to  accept  this  invitation,  and  to  take  the  necessary  steps  for  the 
presence  of  its  representatives  at  The  Hague  on  the  18th  May,  next,  for 
the  opening  of  the  conference,  at  which  each  power,  whatever  may  be 
the  number  of  its  delegates,  will  have  only  one  vote.  (Holls,  F.  W.,  The 
Peace  Conference  at  The  Hague,  p.  34.) 

Of  this  invitation  Mr.  Holls  says  (pp.  34-35)  : 

These  invitations  were  issued  to  all  governments  having  regular  diplo- 
matic representation  at  St.  Petersburg,  as  well  as  to  Luxemburg,  Monte- 
negro, and  Siam.  No  ofBcial  explanation  of  the  principle  upon  which 
invitations  were  issued  or  withheld  was  given,  and  any  discussion  of  the 
causes  which  led  to  the  exclusion  of  the  South  African  [and  the  Latin 
American]  republics,  as  well  as  the  Holy  See,  would  have  to  be  based 
upon  surmises. 

If  we  consider  the  First  Hague  Conference  in  its  original  charac- 
ter, not  as  a  world  legislature  or  as  a  peace  congress,  but  as  a  diplo- 
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matic  conference  between  natione  assembled  to  solve  particul&r 
problems,  the  above  discrimination  in  nations  invited  and  the  pre- 
scribed method  of  voting  are  more  easily  understood.  The  con- 
ference did  not,  however,  hold  strictly  to  its  diplomatic  character. 
It  enacted  rules  of  conduct  designed  to  be  followed  not  only  by  the 
signatory  states  but  by  the  whole  world.  From  this  point  of  view 
the  conference  was  a  legislative  congress  made  up  of  delegates  from 
states  chosen  by  the  Czar  of  Russia,  and  by  him  arbitrarily  assigned 
an  equal  voting  power  in  the  conference.  This  legislative  character 
was  emphasized  when  it  was  prescribed  that  as  a  qualification  for 
repreeentation  in  the  Second  Hague  Conference  all  states  must 
subscribe  to  the  three  conventions  adopted  by  the  First  Hague 
Conference. 

In  spite  of  the  fact  that  no  state  need  have  entered  the  Second 
Hague  Conference  if  it  had  not  desired  to  do  so;  in  spite  of  the  fact 
that  the  results  of  the  conference  need  not  be  ratified  or  followed  by 
individual  stales,  the  more  general  representation  in  the  Second  Con- 
ference, and  the  character  of  the  work  that  it  attempted  to  do,  stamp 
it  with  (he  trade-mark  of  s  legislative  assembly.  Severtheless,  no 
unicameral  legislative  assembly  in  the  world's  history  has  been  organ- 
ized in  a  similar  manner  where  not  only  do  all  units,  great  or  small, 
have  equal  votin'z  power  but  practical  unanimity  is  required  in  order 
to  carry  a  measure.  This  principle  was  adopted,  no  doubt,  from  a 
fear  that  unless  the  equality  of  states  was  thus  recognized  a  meeting 
of  any  except  the  great  powers  could  not  have  been  asaembled. 

In  two  notable  instances  the  cotuequences  of  tbia  method  of  voting 
were  put  in  evidence  by  the  reliance  of  the  minor  powers  upon  the 
doctrine  of  equality.  The  long  and  exhaustive  labors  of  the  con- 
ference looking  toward  a  Hague  Court  of  Arbitral  Justice,  to  be  in 
addition  to  the  Permanent  Court  of  Arbitration  established  by  the 
First  Conference,  were  set  at  naught  by  the  failure  to  decide  on  tbe 
distribution  of  judges  for  the  court.  Of  this  failure  the  London 
Times  for  October  21,  1907,  says: 

•  •  *  It  was  Brazil,  at  the  head  of  the  South  American  states, 
which  prevented  the  acceptance  of  the  scheme  for  a  new  and  permanently 
effective  Court  of  Arbitral  Justice.  The  scheme  was  wrecked  on  the 
objection  of  the  South  American  states  to  the  propoEed  method  for  tbe 
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sdection  and  distribution  of  judges,  which  would  have  relegated  these 
states  and  others  to  a  second  or  third  rate  position  by  only  permitting 
them  to  elect  judges  in  a  certain  rotation  of  years.  The  last  speech  [for 
an  English  translation  of  this  notable  speech,  see  The  Independent,  Janu- 
ary 9,  1908,  pp.  75--82]  of  the  most  industrious  and  eloquent  first 
Brazilian  delegate,  M.  Buy  de  Barbosa,  was  described  by  one  of  the  lead- 
ing continental  members  of  the  conference  as  a  "  fierce  (farouche) 
exposition ''  of  the  extreme  conception  of  the  equality  of  all  states  and 
governments.  The  excessive  prolongation  of  the  labors  of  the  confer- 
ence, which  at  the  last  plenary  sitting  was  described  as  having  almost 
constituted  an  abuse  of  the  hospitality  of  the  Dutch  Government,  was 
mainly  due  to  the  determination  of  the  United  States  delegates  to  "  see 
the  Court  of  Arbitral  Justice  through  "  at  all  costs,  and  to  the  equal 
obstinacy  of  the  South  American  states  in  their  resolution  to  prevent  the 
adoption  of  the  project  unless  it  recognized  the  equality  of  all  govern- 
ments in  regard  to  the  nomination  of  judges.  These  conceptions  of 
equality  were  certainly  encouraged  by  the  constitution  of  the  conference, 
where  the  votes  of  Panama,  Haiti,  or  Cuba  were  of  equal  value  with  the 
rotes  of  Germany,  Bussia,  or  the  United  States  of  America.  Nay,  more, 
the  old  principle  of  the  Polish  veto,  the  nie  pozcUwam,  upon  which  Car- 
lyle  has  poured  out  the  vials  of  his  scorn,  was  revived  and  maintained, 
and,  although  even  a  strong  minority  of  states  could  not  invariably  pre- 
vent a  scheme  from  being  submitted  to  the  vote  of  the  plenary  confer- 
ence, any  single  state  could  prevent  any  scheme  from  being  adopted  in 
the  form  of  a  convention. 

Under  these  circumstances  the  most  that  could  be  done  was  to  call 
the  attention  of  the  signatory  powers  — 

to  the  advisability  of  adopting  the  annexed  draft  convention  for  the 
creation  of  a  Judicial  Arbitration  Court,  and  of  bringing  it  into  force  as 
soon  as  an  agreement  has  been  reached  respecting  the  selection  of  the 
judges  and  the  constitution  of  the  court.  (British  Blue  Book,  Miscel- 
laneous, No.  1, 1908  (Cd.  3857),  p.  38.) 

The  convention  relative  to  the  establishment  of  an  International 
Prize  Court  of  Appeals  was  adopted  only  after  a  prolonged  contest 
which  was  made  upon  the  ground  of  the  equality  of  states.  As  in 
the  case  of  the  Court  of  Arbitral  Justice,  it  was  deemed  impracticable 
to  give  all  the  powers  equal  representation  on  the  International  Prize 
Court ;  and  yet  the  South  American  states  were  unwilling  to  consent 
to  a  representation  less  than  that  of  Germany  or  of  Russia.  The 
situation  is  expressed  by  the  Navy  (October,  1907)  : 

The  proposition  to  establish  a  Supreme  International  Prize  Court  was 
ultimately  approved  at  a  plenary  session  of  the  entire  Peace  Conference 
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on  September  31,  the  vote  of  Brazil  being  the  only  one  east  againet  it. 
*  *  *  The  provision  for  a  system  of  graduated  representation  in 
conBtitnting  the  Prize  Court  was  regarded  by  many  of  tlie  minor  nations 
as  an  insnlt  to  tliem ;  and  Dr.  Barbosa,  of  Brazil,  in  particular,  fought  in 
favor  of  equal  representation  of  interested  powers  in  the  court.  The  pro- 
vision to  which  Brazil  objected  especially  was  the  fifteenth  article,  provid- 
ing that  the  judges  of  the  Prize  Court  appointed  for  the  eight  powers  — 
Germany,  United  States,  Austria-Hungary,  FraDce,  Great  Britain,  Italy, 
Japan,  and  Russia  —  ghould  Bit  invariably,  but  that  judges  appointed  by 
the  other  powers  shotild  sit  only  according  to  a  scheme  of  rotation. 

Althon^  tbp  Hague  Conference  adopted  this  proposition,  it  is  by 
no  means  certain  that  the  goveinraenta  will  ratify  the  action  of  their 
representatives.  This  repudiation  may  be  made  by  the  great  powers 
on  the  ground  that  there  is  no  law  for  the  guidance  of  such  a  court, 
and  by  the  minor  powers  because  their  equality  is  not  sufficiently 
recognized.  The  convention  itself  was  signed  by  the  representativea 
of  Chile,  Cuba,  Guatemala,  Haiti,  Persia,  Salvador,  Siam,  and 
Uruguay,' with  "  reservations  "  as  to  article  15,  which  deals  w^ith  the 
diatributioa  of  judges. 

Another  matter  in  which  the  equality  theory  found  expression  at 
The  Hague  is  the  so-called  Drago  Doctrine.  In  the  letter  of  Scfior 
Lufe  M.  Drago,  Minister  of  Foreign  Relations  of  the  Argeniine 
Kepublic,  to  Sefior  Martin  Garcia  Jlerou,  Minister  of  the  Argentine 
Republic  to  the  United  States,  December  29,  1902,  concerning  the 
forcible  collection  of  claims  of  a  pecuniary  nature  held  by  citizens 
of  one  state  against  another  state,  Senor  Drago  based  hia  objection 
to  such  forcible  collection  on  the  ground  that  such  action  is  a  violation 
of  the  sovereignty  of  the  debtor  state.     He  says: 

Among  the  fundamental  principles  of  international  law  which  human- 
ity has  consecrated,  one  of  the  most  precious  is  that  which  decrees  that 
all  states,  whatever  be  the  force  at  their  disposal,  are  entities  in  law,  per- 
fectly equal  one  to  another,  and  mutually  entitled  by  virtue  thereof  tc 
the  same  consideration  and  respect.  The  acknowledgment  of  the  debt, 
the  payment  of  it  in  its  entirety,  can  and  must  be  made  by  the  nation 
without  diminution  of  its  inherent  rights  as  a  sovereign  entity,  but  the 
summary  and  immediate  collection  at  a  given  moment,  by  means  of  force, 
would  occasion  nothing  less  than  the  ruin  of  the  weakest  nations,  and  the 
absorption  of  their  governments,  together  with  all  the  functions  inheroit 
in  them,  by  the  mighty  of  the  earth.  (United  States  Foreign  Relations, 
1903,  p.  2.) 
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Thus,  it  is  evident  that  the  whole  question  of  intervention  is  in 
violation  of  the  theory  of  state  equality.  Here,  as  in  the  case  of 
the  Panama  Republic,  practice  has  been  at  variance  with  precept. 
International  law  is  based  upon  practice  as  well  as  principle,  and  the 
nineteenth  century  gives  us  many  examples  of  armed  intervention  on 
one  pretext  or  another. 

The  present  tendency  among  publicists  is  certainly  toward  the  accept- 
ance of  the  principle  of  nonintervention  as  the  correct  and  normal  or 
every-day  rule  of  international  law  and  practice;  but  to  admit  interven- 
tion as  a  legitimate  exercise  of  sovereign  power  in  extreme  or  exceptional 
cases  on  high  moral  or  political  rather  than  purely  legal  grounds,  as,  for 
instance,  in  case  of  great  crimes  against  humanity  (Greece,  Armenia, 
and  Cuba)  or  where  essential  and  permanent  national  or  international 
interests  of  far-reaching  importance  are  at  stake  (Ottoman  Empire, 
Mexico,  or  Panama).  (Hershey,  "The  Calvo  and  Drago  Doctrines," 
American  Journal  of  International  Law,  Jan.,  1907,  p.  42.) 

Without  attempting  to  pass  upon  the  merits  of  the  particular  case 
which  was  the  occasion  of  the  promulgation  of  the  Drago  Doctrine, 
or  to  say  whether  the  results  desired  by  Senor  Drago  can  be  obtained 
by  reference  to  some  other  principle,  it  is  evident  that  the  equality  of 
states  might  be  the  occasion  of  much  hardship  when  relied  upon  by 
sovereign  but  bankrupt  states. 

The  fourth  subject  on  the  program  for  the  Third  International 
Conference  of  American  States,  held  at  Rio  de  Janeiro,  July,  1906, 
was  — 

A  resolution  recommending  that  the  Second  Peace  Conference  at  The 
Hague  be  requested  to  consider  whether  and,  if  at  all,  to  what  extent  the 
use  of  force  for  the  collection  of  public  debts  is  admissible. 

The  conference  adopted  the  following: 

Resolved,  To  recommend  to  the  governments  represented  therein  that 
they  consider  the  point  of  inviting  the  Second  Peace  Conference  at  The 
Hague  to  consider  the  question  of  the  compulsory  collection  of  public 
debts,  and,  in  general,  means  tending  to  diminish  between  nations  con- 
flicts having  an  exclusively  pecuniary  origin.  (Report  of  the  Delegates 
of  the  United  States  to  the  Third  International  Conference  of  the  Ameri- 
can States  held  at  Rio  de  Janeiro,  Brazil,  July  21  to  August  26,'  1906, 
Washington,  1907,  p.  14.) 
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Uijder  the  leadership  of  the  United  States  the  subject  was  con- 
sidered at  the  Second  Hague  Conferenee,  and  a  convention  was 
adopted,  the  first  article  of  which  is : 

The  contracting  powers  agree  not  to  -have  recourse  to  armed  force  for 
the  recovery  of  contract  debts  claimed  from  the  government  of  one  coun- 
try by  the  government  of  another  country  as  being  due  to  its  nationals. 

This  undertaking  ia,  however,  not  applicable  when  the  debtor  state 
refuges  or  neglects  to  reply  to  an  offer  of  arbitration,  or,  after  accepting 
the  offer,  prevents  any  "compromis"  from  being  agreed  on,  or,  after 
the  arbitration,  fails  to  submit  to  the  award.  (British  Blue  Book,  Mis- 
CelianeouB,  No.  1, 1908  {Cd.  3857).) 

That  is  to  say,  debtor  states  shall  not  be  coerced  in  the  payment 
of  such  debts  unless  Ihpy  refuse  to  submit  the  question  to  arbitration, 
or,  having  submitted  it  to  arbitration,  refuse  to  abide  by  the  decision. 
The  principle  of  equality  will  be  respected  until  snch  a  time  as  there 
is  evidence  of  evasion  or  of  bad  faith,  when  the  principle  of  inter- 
vention will  be  resorted  to.  Thus,  while  tlie  value  of  a  restraining 
influence  upon  powerful  creditor  states  is  recognized,  the  df>ctrine 
of  equality  is  repudiated  whenever  it  becomes  a  cloak  for  dishonest 
transactions.  On  this  subject  a  further  significant  fact  is  to  be 
noted.  Of-the  signatures  made  fo  this  convention  up  to  October  26, 
1907,  those  of  the  following  countries  were  made  with  "  reserva- 
tions: "  Arg<"ntina,  Bolivia,  Colombia,  Dominican  Repiihlic,  Greece. 
Guatemala,  Peru,  Salvador,  and  Uruguay.  These  reservations 
operate  for  the  most  part  to  limit  the  obligation  to  submit  to  arbitra- 
tion until  all  legal  remedies  have  been  exhausted.  Colombia  "  does 
not  in  any  circumstances  admit  the  employment  of  force  for  the 
recovery  of  debts,  whatever  their  nature  may  be."  The  reservations 
are  made  on  the  ground  that  any  other  method  would  be  in  violation 
of  the  equality  doctrine.  Under  certain  circumstances  they  may, 
for  those  eountries,  destroy  the  efficacy  of  the  convention. 

These  facts  have  caused  much  comment  in  the  press  and  in  some 
cases  have  resulted  in  official  expression  of  opinion  that  a  Third  Con- 
ference can  not  be  assembled  unless  the  equality  theory  ia  abandoned. 
Thus,  Sir  Edward  Fry,  first  delegate  from  Great  Britain  to  the 
Second  Conference,  in  a  disnatch  to  his  home  Government,  dated 
The  Hague,  October  16,  1907,  says: 
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The  claim  of  many  of  the  smaller  states  to  equality  as  regards  not  only 
their  independence,  but  their  share  in  all  international  institutions, 
waived  by  most  of  them  in  the  case  of  the  Prize  Court,  but  successfully 
asserted  in  the  case  of  the  proposed  new  Arbitral  Court,  is  one  which  may 
produce  great  difficulties,  and  may  perhaps  drive  the  greater  powers  to 
act  in  many  cases  by  themselves.  (British  Blue  Book,  Miscellaneous, 
No.  1,  1908  (Cd.  3857),  p.  ^1.) 

A  letter  of  Mr.  Alfred  Stead  to  the  London  Times  published  on 
October  24,  1907,  discusses  the  question  at  length : 

Sir:  The  indignant  denunciation  by  Mr.  Choate  at  the  Hague  Con- 
ference of  the  rights  of  minorities  in  reference  to  the  question  of  obliga- 
tory arbitration  brings  into  timely  prominence  the  very  reason  for  the 
failure  of  the  conference.  This  American  delegate  voiced  that  arrogant 
desire  for  world  domination  which  led  the  United  States  to  include  in 
the  list  of  states  invited  to  the  conference  all  the  minor  Central  and  South 
American  republics  with  equal  voting  power  to  the  whole  of  the  European 
nations,  great  and  small.  Had  there  only  been  time  to  create  a  few  more 
Panamas  or  Cubas,  the  United  States  would  have  been  assured  of  an 
absolute  majority  in  the  conference  —  that  is,  a  majority  of  voting  uni- 
ties, not  of  international  weight.  In  the.present  conference  it  may  well 
be,  and  indeed  generally  must  be,  that  the  weight  of  world  opinion  is  in 
the  minority,  and  that  the  "  overwhelming  majority ''  of  the  actual  vote 
is  of  no  practical  value.  Unduly  desirous  of  good  relations  with  the 
United  States,  the  European  nations  have  submitted  to  an  extraordinary 
amount  of  interference  in  their  affairs,  and  have  acquiesced  in  a  situation 
at  The  Hague  which  has  enormously  put  back  international  progress. 
Theoretically,  it  may  be  very  fine  to  include  all  and  sundry  states  or 
pseudo-states,  but  it  nullifies  all  possibility  of  accomplishment.  Were 
the  South  Central  American  republics  and  the  West  Indian  states  capable 
of  regarding  questions  from  other  than  a  local  standpoint,  the  danger 
might  be  minimized ;  but,  as  it  is,  they  are  so  full  of  their  localized  hob- 
bies, be  they  the  Drago  Doctrine  or  others,  that  international  discussion 
or  progress  is  impossible. 

The  United  States  itself  is  less  international  than  other  great  powera, 
and  the  conduct  of  its  delegates  has  often  shown  an  appalling  disregard 
and  ignorance  of  European  ideas.  That  this  is  due  largely  to  the  supine 
submission  of  the  European  states  to  the  American  autocracy  does  not 
lessen  either  its  truth  or  its  danger.  It  is  safe  to  say  that  unless  condi- 
tions be  enormously  altered  there  will  be  no  Third  Conference  —  or,  if 
there  be  one,  it  will  be  one  in  which  there  must  be  delegates  from  every 
British  colony  and  possession,  from  Abyssinia,  Afghanistan,  Morocco, 
Liberia,  San  Marino,  etc.  Why  should  not  any  of  these  most  estimable 
states  be  as  much  entitled  to  a  vote  as  Haiti  or  Costa  Rica?  That  the 
conference  has  failed  is  due  to  two  reasons,  the  action  of  the  United 
States  and  the  subservient  fear  of  America  prevalent  in  Europe.     It  is 
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of  value  to  glance  at  the  real  situation  for  a  moment  in  order  to  realise 
how  unfounded  is  the  claim  of  America  to  run  the  business  of  the  world. 
At  the  First  Hague  Conference  there  were  twenty-six  powers  represented, 
of  whom  twenty  were  European,  two  were  American,  and  four  Asiatic. 
Eight  years  later  the  situation  was  totally  changed  and  forty-six  powers 
sent  delegates;  Europe  supplying  twenty-one  (Norway  having  become  a 
separate  state),  Asia  the  same  four,  but  there  being  twenty-one  states  in 
America  represented!  Truly  an  enormous  advance  in  eight  years,  and 
one  which  might  lead  one  to  imagine  that  the  center  of  world  power 
had  forever  left  Europe.  The  great  majority  of  these  American  states, 
however,  exercise  not  one  iota  of  influence  on  the  international  situation, 
nor  is  there  any  immediate  prospect  of  a  change.  Even  including  the 
United  States,  the  American  nations,  possessing  equal  voting  power  with 
the  European  nations,  are  far  behind  in  every  respect  making  for  inter- 
national force.  The  European  states,  with  their  colonies,  represent  64.9 
per  cent  of  the  area  of  the  globe,  the  American  states  only  24  per  cent. 
As  regards  population,  the  European  states,  without  colonies,  form  44.2 
per  cent  to  the  American  12.7  per  cent;  while  with  colonies  the  propor- 
tion is  62.7  per  cent  to  9  per  cent.  Taking  the  question  of  commerce, 
the  European  states  have  a  yearly  movement  of  80.5  per  cent  of  the  total, 
to  the  American  16.4  per  cent;  while  in  the  amount  of  postal  matter 
Europe  stands  to  America  in  the  relation  of  68  per  cent  to  28.7  per  cent 
These  are  only  a  few  instances,  which  might  easily  be  multiplied ;  but  all 
tend  to  demonstrate  the  lack  of  equity  in  allowing  equal  voting  power  to 
the  Americans.  And  besides  Europe  there  are  the  four  Asiatic  powers 
represented,  with  the  following  proportions:  Area  11.1  per  cent,  includ- 
ing colonies;  population  43.1  per  cent  without  colonies,  and  28.3  per  cent 
with  dependencies. 

Study  of  these  figures  can  not  fail  to  be  profitable,  and  may  bring  home 
to  the  minor  American  states  that,  save  perhaps  in  volume  of  oratory, 
they  occupy  a  very  small  position  in  tlie  comity  of  nations,  and  that  their 
voting  power  in  the  conference  is  out  of  all  proportion  to  their  interna- 
tional significance.  One  lesson  there  is  also  for  Europe,  and  that  is  the 
need  of  organization  within  herself  to  withstand  American  domination 
and  interference,  which  is  bound  to  override  all  the  most  treasured  ideals 
and  beliefs  of  Europe  if  allowed  unchecked  sway.  There  is  oppor- 
tunity for  the  German  Emperor  to  mark  the  close  of  the  fiasco  at  The 
Hague  by  the  publication  of  another  cartoon,  in  the  nature  of  his  Yellow 
Peril  tour  de  force,  with  the  motto,  "  Peoples  of  Europe,  defend  yourself 
against  the  American  domination.'' 

Yours  truly, 

Alfred  Stead. 

4,  Chelsea-Court,  S.  W.,  October  H. 

Mr.  Stead  is  inconsistent  in  attacking  the  United  States  for  the 
desire  to  have  the  Central  and  South  American  states  represented  in 
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the  conference,  while  viewing  with  complacency  the  equal  voting 
power  in  the  conference  of  such  European  states  as  Bulgaria,  Luxem- 
bnrgy  Montenegro,  Roumania,  and  Servia,  as  well  as  Persia  and 
Siam.  Certainly,  Brazil  is  entitled  to  equal  voting  power  with 
Montenegro.  But  making  allowance  for  the  anti- American  senti- 
ment with  which  the  letter  is  pervaded,  it  expresses  well  the  objections 
to  the  participation  on  equal  terms  of  all  sovereign  states  in  a  world 
conference.  M.  W.  Hazeltine,  in  an  article  on  "  The  Second  Peace 
Conference  "  in  the  North  American  Review,  December,  1907  (p. 
680),  acknowledges  that  "  there  is  a  good  deal  of  force  in  the  reasons 
adduced  *  *  *  by  Mr.  Stead,  for  asserting  that  the  Third 
Peace  Conference,  should  one  ever  be  called,  ought  to  be  organized 
on  a  different  principle." 

The  Times  for  October  19,  1907,  under  the  heading  "  The  Hague 
Fiasco,"  gives  a  general  condenmation  of  the  method  of  voting,  im- 
partially treating  all  weak  states.     It  is  there  said : 

The  conference  was  predestined  to  fail,  because  the  convocation  of  such 
a  body  at  all  was  based  upon  a  gross  violation  of  the  "  law  of  facts." 
♦  ♦  ♦  The  only  principle  upon  which  all  these  powers  could  be 
induced  to  send  delegates  to  it  was  the  legal  and  diplomatic  convention 
that  all  sovereign  states  are  equal.  For  certain  purposes  that  convention 
is  useful,  but,  on  the  face  of  it,  it  is  a  fiction,  and  a  very  absurd  fiction 
at  that.  Everybody  knows  that  all  sovereign  states  are  not  equal.  The 
differences  between  them  in  population,  in  territory,  in  wealth,  in  armed 
strength,  in  their  habits  of  thought,  in  their  conceptions  of  law  and  right 
—  in  all  that  goes  to  make  up  civilization  —  are  among  the  most  obvious 
and  insistent  of  facts.  By  pretending  to  ignore  this  fundamental  and 
essential  truth,  the  conference  condemned  itself  to  impotence.  The  sim- 
plest common  sense  is  enough  to  teach  us  that  powers  like  Great  Britain, 
France,  Germany,  Japan,  Bussia,  and  the  United  States  will  not,  and  can 
not,  in  any  circumstances,  allow  Haiti,  Salvador,  Turkey,  and  Persia  to 
have  an  equal  right  with  themselves  in  laying  down  the  law  by  which 
their  fleets,  their  armies,  their  diplomatists,  and  their  jurists  are  to  be 
guided  on  matters  of  the  supremest  moment.  The  suggestion  that  they 
should  submit  to  such  a  doctrine  is  simply  fatuous.  Such  submission 
would  involve  the  subjugation  of  the  higher  civilization  by  the  lower,  and 
would  inevitably  condemn  the  more  advanced  peoples  to  moral  and  intel- 
lectual retrogression. 

Professor  Westlake,  in  an  article  in  the  Quarterly  Review,  Janu- 
ary, 1908  (pp.  227-230),  comments  on  the  organization  of  the  con- 
ference as  follows : 
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The  Peace  Conference  of  1907     ♦     ♦     ♦    marked  its  popular 
'  not  its  popular  origin,  by  adopting  the  forms  of  a  l^islatare,  indee 
f  a  democratic  legislature,  short  only  of  the  point  at  which  those  form 
Bually  bear  the  fruit  for  the  sake  of  which  they  have  been 
peeches  and  votes  gave  a  parliamentary  air,  not  only  to  committees^K 
ibcommittees,  and  drafting  committees,  but  even  to  full  sittings.     For 
le  purpose  of  announcing  the  result  of  a  division  the  votes  of  all  states 
ere  treated  as  equal.     For  the  purpose  of  carrying  any  matter  a  stag^ 
irther  they  were  treated  as  unequal.     *     *     ♦     It  appears  to  us  thar 
I  the  future  all  voting  had  better  be  avoided.     No  doubt,  if  agreement^ 
as  not  to  be  made  a  rigid  condition,  voting  seemed  inevitable  to  alL 
ho  were  unable  to  think  except  in  the  forms  of  democratic  government* 
ut  with  it,  on  the  same  democratic  principles,  there  was  bound  to  com 
le  equality  of  votes  for  the  purpose  of  display,  and  with  that  again, 
e  have  seen,  the  worthlessness  of  votes  for  any  purpose  but  that  of  di 
lay.     The  equality  may  have  given  a  temporary  satisfaction  to  the  politi 
il  feelings  of  many  who  joined  in  the  cry  of  distress  for  which  the 
oped  the  conference  would  find  a  remedy,  but  the  worthlessness  must  -"" 
ave  taught  them  that  votes  were  not  helping  them  in  the  noble  effort  to 
ring  international  action  under  responsibility.     The  equality  of  votes 
attered  the  small  states,  of  which,  not  to  mention  that  strength  must 
Iways  tell,  the  opinion  on  international  doctrines  is  diminished  in  value 
y  their  inexperience  of  the  situations  to  which  they  have  to  be  applied. 
lut  that  pleasure  must  have  vanished  when  they  found  that  the  delega- 
ons  of  the  larger  states  were  prevented  by  the  force  of  things  from 
dmitting  them  to  a  real  equality. 


The  N 


av 


.'V  for  November,  1907,  says: 


The  law  of  facts  appears  to  us  to  have  been  disregarded  by  the  very 
Dnstitution  of  the  conference.  It  has  been  said  many  times  that  the 
^rt/  uitcniatwiud  Jaw  is  made  by  the  nations  which  have  the  physical 
:)rce  to  coin])el  res])ect  for  their  opinions;  and  this  is  undoubtedly  true. 
*  *  Intornational  law,  like  any  other  human  law,  rests,  in  the  last 
nalysis,  on  the  foundation  of  physical  force.  This  force  is  possessed 
nly  by  the  relatively  few  great  powers;  and  it  is  unreasonable  to  expect 
leni  to  put  their  —  to  them  —  supreme  interests  in  matters  of  intema- 
onal  law  at  the  disposal  of  a  conference  in  which  all  the  recognized 
reat  powers  can  be  outvoted  by  a  group  of  nations  which  can  not  all 
)gether  muster  the  physical  power  of  even  one  of  the  greater  nations. 

Thus,  we  find  that  the  doctrine  of  equality  failed  of  complete 
indication  in  the  Drago  Doctrine ;  that  in  the  case  of  the  Inter- 
ational  Prize  Court  it  almost  prevented  action  but  was  finally  repu- 
iatod ;  that  in  the  case  of  the  Court  of  Arbitral  Justice  it  made 
loperative  the  labor  of  many  months;  and  that  it  has  so  seriously 


t^ 
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of  the  European  Concert ;  and  the  European  Concert  means  nothing  more 
nor  less  than  the  agreement  of  the  six  great  powers.  ♦  ♦  *  The  Con- 
cert of  Europe  exists  as  a  kind  of  international  court  of  appeal ;  and  inci- 
dentally it  sometimes  assumes  legislative  functions^  as  when  by  the  neu- 
tralization of  Switzerland^  Belgium^  and  Luxemburg  it  virtually  imposed 
new  rights  and  obligations  on  states  who  may  be  brought  into  contact 
with  them,  or  when  in  1878  at  Berlin  it  decreed  that  on  certain  conditions 
Servia  and  Eoumania  should  be  raised  to  the  rank  of  wholly  independent 
powers  *  *  *  [p-  230].  It  seems  clear,  then,  that  the  six  great 
powers  have  by  modem  international  law  an  authority  superior  to  that 
of  other  states;  but  that  the  method  of  exercising  it.  and  the  subject- 
matter  with  respect  to  which  it  should  be  exercised,  are  by  no  means 
fully  defined.  *  *  *  But  when  the  great  powers  have  come  to  an 
agreement  on  any  question  they  generally  find  means  to  make  their 
decision  respected.  *  *  *  We  have  not  yet  arrived  at  a  formal  Euro- 
pean Areopagus.  All  we  have  at  present  is  a  very  real  superiority  before 
the  law  on  the  part  of  the  great  powers.  Whether  that  superiority  will 
develop  into  a  properly  organized  court  of  appeal,  with  sufficient  wisdom 
and  justice  to  decide  international  controversies  aright,  and  sufficient 
power  to  enforce  its  decisions,  time  alone  can  decide.  *  *  ♦  The 
great  powers  act  on  behalf  of  others  as  well  as  themselves.  They  speak 
in  the  name  of  Europe,  and  bind  it  by  their  decisions. 

It  seems  to  me  that,  in  the  face  of  such  facts  as  these,  it  is  impossible 
to  hold  any  longer  the  old  doctrine  of  the  absolute  equality  of  all  inde- 
pendent states  before  the  law.  It  is  dead;  and  we  ought  to  put  in  its 
place  the  new  doctrine  that  the  great  powers  have  by  modem  interna- 
tional law  a  primacy  among  their  fellows,  which  bids  fair  to  develop  into 
a  central  authority  for  the  settlement  of  all  disputes  between  the  nations 
of  Europe.     *     *     * 

This  was  written  in  1885.  In  1905,  Oppenheira  (Vol.  I,  pp.  162- 
164)  comments  unfavorably  upon  this  doctrine,  as  follows: 

The  enormous  difTerenccs  between  states  as  regards  their  strength  are 
the  result  of  a  natural  inequality  which,  apart  from  rank  and  titles,  finds 
its  expression  in  the  province  of  policy.  Politically,  states  are  in  no  man- 
ner equals,  as  there  is  a  difference  between  the  great  powers  and  others. 
Eight  states  must  at  present  be  considered  as  great  powers  —  namely, 
Great  Britain,  Austria-ITungarv,  Franco,  Connany,  Italy,  and  Russia  in 
Europe,  the  T'^nited  States  in  America,  and  dapan  in  Asia.  All  arrange- 
ments made  by  the  body  of  the  great  powers  naturally  gain  the  consent 
of  the  minor  states,  and  the  body  of  the  six  great  powers  in  Europe  is 
therefore  called  the  European  Concert.  The  great  powers  are  the  lead- 
ers of  the  family  of  nations,  and  every  progress  of  the  law  of  nations 
during  the  past  is  the  result  of  their  hegemony,  although  the  initiative 
towards  the  progress  was  frequently  taken  by  a  minor  power. 

But,  however  important  the  position  and  the  influence  of  the  great 
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powers  may  be,  they  are  by  no  means  derived  from  a  legal  basis,  or  rule. 
(Note.  —  This  is,  however,  maintained  by  a  few  writers.  See  Lorimer, 
I,  p.  170;  Lawrence,  p.  241;  and  Westlake,  I,  pp.  308-309.)  It  is 
nothing  else  than  powerful  example  which  makes  the  smaller  states  agree 
to  arrangements  of  the  great  powers.  Nor  has  a  state  the  character  of  a 
great  power  by  law.  It  is  nothing  else  than  its  actual  size  and  strength 
which  makes  a  state  a  great  power.  Changes,  therefore,  often  take  place. 
*  *  *  It  is  a  question  of  political  influence,  and  not  of  law,  whether 
a  state  is  or  is  not  a  great  power.  Whatever  large-sized  state  establishes 
an  army  and  navy  of  such  strength  that  its  political  influence  must  be 
reckoned  with  by  the  other  great  powers,  becomes  a  great  power  itself. 
(Note.  —  In  contradistinction  to  the  generally  recognized  political  hege- 
mony of  the  great  powers,  Lawrence  (§§  134-136)  and  Taylor  (§  69) 
maintain  that  the  position  of  the  great  powers  is  legally  superior  to  that 
of  the  smaller  states,  being  a  "  primacy  "  or  "  overlordship."  This  doc- 
trine, which  professedly  seeks  to  abolish  the  universally  recognized  rule 
of  the  equality  of  states,  has  no  sound  basis,  and  confounds  political  with 
legal  inequality.) 

The  contention  of  Mr.  Oppenheim  that  the  primacy  of  the  great 
powers  can  not  be  a  legal  doctrine  can  have  little  weight  if  we  admit 
that  international  law  is  based  on  practice;  for  practice  certainly 
supports  the  contention  of  Professor  Lawrence.  Moreover,  in  the 
dispatch  of  Sir  Edward  Fry  previously  quoted  (pp.  542-543)  the 
adoption  of  this  principle  is  openly  advocated. 

The  doctrine  of  the  primacy  of  the  great  powers  has  thus  far  been 
noticed  only  in  its  relation  to  European  affairs.  Taylor  (Inter- 
national Public  Law,  J).  418)  and  others  treat  the  primacy  of  the 
United  States  on  the  American  continent  as  constituting  an  American 
Concert,  substantially  equivalent  in  character  to  the  European  Con- 
cert. Richard  Olney  (American  Journal  of  International 
Law,  April,  1907,  p.  425)  dissents  from  this  view.  lie  asserts  that 
the  attempt  to  base  any  Euch  claim  upon  the  Monroe  Doctrine  is  not 
justified  by  the  facts,  and  that  the  claim  if  successfully  asserted 
would  be  unfortunate  in  its  results.  Regarding  the  primacy  of  any 
one  state  he  says : 

The  will  of  a  single  state,  however  mighty,  is  much  too  narrow  a  lasis 
on  which  to  build  international  law,  and  were  a  single  state  to  take  the 
place. of  the  European  Concert,  it  would  —  even  if  in  every  way  as  power- 
ful as  the  concert  —  he  immeasurably  inferior  to  it  in  point  of  interna- 
tional influence  and  authority. 
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He,  however,  commends  a  properly  constituted  American  Concert 
as  follows: 

That  an  American  Concert  of  purely  American  states  would  occupy  a 
position  in  America  practically  equivalent  to  that  of  the  European  Con- 
cert in  Europe;  that  it  would  tend  to  avert  wars  between  states  as  well  as 
insurrections  and  revolutions  within  states;  that  it  would  do  much  to 
filrther  trade  and  commerce  and  intercourse  of  all  kinds  between  the 
various  American  states ;  and  that  the  United  States,  as  a  leading  mem- 
ber of  the  concert,  might  be  counted  upon  as  an  agency  for  good  even 
more  potent  than  if  acting  in  the  invidious  role  of  sole  supreme  dictator, 
seem  to  be  tolerably  sure  results. 

The  doctrine  of  the  primacy  of  the  powers,  however,  lacks  one 
great  element  essential  to  any  scheme  that  can  be  reasonably  expected 
to  be  assented  to  by  all  states.  It  fails  to  give  any  deliberative  voice 
at  all  to  minor  states  even  when  their  own  interests  are  vitally 
a£Fected.  This  does  not  seem  to  be  in  accordance  with  any  funda- 
mental principle  of  justice,  or  to  have  within  itself  the  possibility  of 
any  permanent  solution  of  the  problem  of  world  organization.  It 
is  the  problem  of  constructive  statesmen  not  only  to  choose  the  best 
of  settled  practice  for  observation,  but  to  guide  the  world  if  possible  to 
a  better  practice.  We  have  seen  that  the  equality  theory  is  far  from 
perfect,  and  that  the  theory  of  the  primacy  of  the  powers  is  open  to 
very  serioiis  objections  in  that  it  does  not  recognize  any  influence  at 
all  as  existing  in  minor  powers.  Neither  of  the  theories  are  true 
to  the  facts.  It  seems  to  us  that  the  true  problem  is  to  find  the  facts 
of  international  life,  and  to  de\ise  a  scheme  for  the  adequate  repre- 
sentation of  all  elements  in  their  true  proportions.  All  schemes  for 
detenniuiusr  the  relatioiij:  of  states  either  in  peace  or  war,  which  have 
for  their  purpose  only  the  settlement  of  individual  disputes  —  such 
schemes,  for  instance,  as  voluntary  arbitration  —  are  open  to  the 
objection  that  they  are  based  on  no  enduring  principle  and  leave  the 
arbitrators  without  any  standard  to  which  problems  may  be  referred, 
^fuch  valuable  work  has  l)eon  done  upon  what  are  known  as  the 
"  economic  "  and  ''  religious  and  educational  "  solutions  of  the  prob- 
lem. Really  all  of  these  theories  are  but  steps  in  progress  toward 
the  discoverv  of  the  ''  law  of  facts  "  in  international  life.  Tliev  lead 
to  a  realization  of  the  interdependetice  rather  than  the  independence 
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of  states.     Frederick  Seebohm,  in  his  ^^  International  Beform/'  1871, 

lays  down  two  principles : 

• 

(1)  That  the  interdependence  of  progressive  states  is  necessarily  pro- 
gressive. 

(2)  That  progressive  recognition  de  jure  of  this  interdependence  de 
facto  will  necessarily  result  from  experience  of  its  material  effects. 
(Lforimer^  Institutes,  vol.  2,  p.  213.) 

The  realization  of  these  incontestable  facts  has  been  promoted  in 
recent  years  by  a  new  method  of  studying  geography  under  the  name 
of  Anthropogeography.  By  it  the  essential  oneness  of  the  world's 
life  is  emphasized,  and  it  becomes  evident  that  no  two  nations  can 
engage  in  war  without  diverting  their  surplus  products  from  the 
channels  in  which  the  economic  prosperity  of  the  world  demands  that 
they  should  flow.  (For  a  discussion  of  this  subject,  see  Worcester 
Telegram,  June  10,  1906.) 

The  writer  on  international  law  who  has  treated  the  whole  subject 
from  a  strictly  scientific  point  of  view,  attempting  to  deal  in  a  practi- 
cal manner  with  all  questions,  being  neither  too  optimistic  nor  too 
pessimistic  concerning  the  psychology  of  man  and  of  nations,  is  Dr. 
James  Lorimer,  in  his  work  published  in  1883-1884  under  the  title 
"  The  Institutes  of  the  Law  of  Nations;  a  treatise  of  the  jural  rela- 
tions of  separate  political  communities."  He  attempts  to  analyze 
the  principles  which  underly  the  relations  of  states,  to  study  those 
which  have  been  considered  fundamental,  impartially,^without  regard 
to  the  sanctity  which  a  long  line  of  noble  writers  has  given  to  them. 
And  after  considering  them  all,  he  sets  forth  his  own  solutions  with 
a  dignity  consonant  with  his  great  accomplishments  in  other  lines  of 
legal  endeavor.  The  fact  that  he  prescribed  in  detail  a  scheme  of 
world  organization  brought  upon  him  much  criticism  and  some  ridi- 
cule; but  as  a  study  of  underlying  principles  his  book  can  not  be 
overlooked.  His  doctrine  is  succinctly  stated  in  volume  2,  page  260, 
of  his  Institutes : 

All  states  are  equally  entitled  to  be  recognized  as  states,  on  the  simple 
ground  that  they  are  stiates;  but  all  states  are  not  entitled  to  be  reeos^ized 
as  equal  states,  simply  because  they  are  not  equal  states.  Euspia  and 
Bomnania  are  equally  entitled  to  be  recognized  as  states,  but  they  are  not 


552  THE    AMERICAN    JOURNAL    OF    INTERNATIONAL    LAW 

entitled  to  be  recognized  as  equal  states.  Any  attempt  to  depart  ironLM. 
this  principle,  whatever  be  the  sphere  of  jurisprudence  with  which  we^ 
are  occupied,  leads  not  to  the  vindication  but  to  the  violation  of  equali^^^ 
before  the  law. 

His  plea  is,  then,  for  proportional  recognition  of  states  according  to  ^ 
facts,  not  according  to  a  rule  set  up  in  violation  of  the  facts.    Of  the 
approved  and  current  doctrine  of  recognition,  he  says: 

In  any  other  sense  than  as  a  rule  for  the  admission  into,  or  exclusion 
from,  the  family  of  nations,  no  doctrine  of  recognition  has  been  consid- 
ered possible;  and  with  the  exception  of  some  formalities  of  diplomatic 
etiquette,  now  almost  obsolete,  old  states  and  new  states,  great  states  and 
small  states,  states  that  have  rational  forms  of  government  and  states 
that  have  irrational  forms  of  government,  have  been  left  to  scramble  for 
ascendency  as  best  they  might.     (Lorimer,  Institutes,  vol.  1,  p.  169.) 

He  holds  that  the  only  way  in  which  the  doctrine  of  recognition 
in  international  law  can  be  logically  and  rationally  applied  is  to 
recognize  "  that  all  states  are  equally  entitled  to  assert  such  rights 
as  they  have,"  so  that  they  all  have  an  equal  interest  in  the  vindication 
of  law ;  not  that  all  states  have  equal  rights.  He  pleads  for  relative 
recognition  in  which  are  considered  the  forces  themselves,  and  in 
which  the  value  of  a  state  "  is  measured  by  the  influence  which  it  is 
in  a  condition  to  exert  in  determining  the  direction  of  international 
action."  In  estimating  the  international  value  of  states  as  a  ground 
for  their  relative  recognition,  he  suggests  the  following  factors  to  be 
taken  into  accoimt  (vol.  1,  p.  182)  : 

Ist.  The  extent  or  size  of  the  state,  or  the  quantity  of  materials  of 
which  it  is  composed. 

2d.  The  content  or  quality  of  the  state,  or  of  its  materials. 

3d.  •The  form  of  the  state,  or  the  manner  in  which  its  materials  are 
combined. 

4th.  The  government  of  the  state,  or  the  manner  in  which  its  forces 
are  brought  into  action. 

The  grading  of  states  is  to  be  done  by  the  so-called  great  powers, 
who  themselves  are  to  be  considered  as  equal.  He  thus  recognizes 
for  a  limited  purpose  the  primacy  of  the  great  powers.  Based  upon 
the  doctrine  of  interdependence  rather  than  of  independence,  with 
the  principle  of  relative  rather  than  absolute  recognition  of  states 
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in  the  family  of  nations,  be  proposes  a  scheme  for  the  organization 
of  an  international  government.  First,  he  suggests  a  proportional 
disarmament,  leaving  the  relative  armed  power  of  the  nations  the 
same.  Second,  an  international  government  having  legislative,  execu- 
tive, and  judicial  departments.  In  the  legislative  department  hfe 
would  have  two  chambers,  a  senate  and  a  chamber  of  deputies.  Each 
senator  would  have  one  vote.  Senators  would  be  appointed  for  life 
by  the  central  authority  of  each  state  acting  with  its  upper  house. 
The  deputies  in  the  chamber  of  deputies  would  be  chosen  by  the  lower 
house  in  each  state.  "  Each  of  the  six  great  states  —  Germany, 
France,  Russia,  Austria,  Italy,  and  England  —  shall  send  five  sena- 
tors and  fifteen  deputies ;  and  each  of  the  smaller  states  shall  send  a 
number  proportioned  to  its  international  importance,  as  measured 
by  population,  'area,  free  revenue,  and  the  like,  as  those  shall  be 
determined  by  the  representatives  of  the  six  great  powers."  Each 
deputy  would  have  only  one  vote.  The  number  of  senators  would 
be  in  the  proportion  of  one  to  three  of  the  deputies  sent  by  each  state. 
Majority  vote  would  rule.  There  would  be  a  bureau  of  ministry  con- 
sisting of  fifteen  members,  five  senators  chosen  by  the  senate,  and 
ten  chosen  by  the  chamber  of  deputies.  They  would  be  elected  annu- 
ally, and  the  bureau  would  always  have  one  representative  of  each  of 
the  six  powers.  The  bureau  would  elect  the  president  of  the  inter- 
national state  from  among  its  own  members,  who  would  be  president 
of  the  senate  ex  officio.  He  would  hold  office  for  one  session  only,  but 
would  be  reeligible  each  alternate  session.  In  the  judicial  depart- 
ment the  judges  would  be  appointed  by  the  bureau,  the  president  in 
case  of  equality  having  the  deciding  vote.  There  would  be  fourteen 
judges  and  a  president,  six  of  whom,  at  least,  would  be  chosen  from 
the  six  great  powers,  one  from  each.  For  the  execution  of  law  there 
would  be  an  international  fleet  and  army,  each  state  furnishing  a  pro- 
portional contingent  of  ships  and  men,  or  the  equivalent  in  money. 
For  the  support  of  the  government  there  would  be  an  international 
tax  levied  by  each  state  on  its  citizens.  (Lorimer,  Institutes,  vol.  2, 
pp.  279-287.) 

Whatever  opinion  one  mav  hold  about  the  practipabHitv  of  the 
scheme,  one  must  admit  that  it  is  the  logical  conclusion  of  the  whole 
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argument  of  the  book.  The  world  was  not  ready  for  any  such  organi- 
zation in  1884,  when  the  book  was  published,  and  it  probably  is  not 
yet  ready  for  it.  The  Hague  conferences  are  an  advance  which  Pro- 
fessor Lorimer  doubtless  would  have  considered  unlikely  at  so  early  a 
date.  They  have  brought  us  to  a  consideration  of  the  very  points 
upon  which  he  laid  greatest  stress.  However  impossible  the  solution 
of  the  great  problem  may  seem,  it  is  a  problem  which  is  inevitable  if 
progress  is  not  to  be  limited  by  arbitrary  barriers.  It  will  be 
observed  that  the  functions  of  the  legislative,  executive,  and  judicial 
departments  are  very  broad  and  of  great  importance ;  that  they  seem 
to  wield  an  authority  superior  to  the  states.  But  they  wield  this 
authority  as  a  result  of  two  conditions:  First,  a  recognition  of  the 
actual  relationship  between  states,  so  that  the  legislative  body  really 
represents  the  civilized  world ;  second,  that  the  representatives,  chosen 
indirectly  by  the  people,  not  by  the  crown  or  the  presidents  of  the 
individual  states,  vote  individually  and  not  by  states.  Their  point 
of  view  is  the  progress  of  their  nation  as  a  result  of  the  progress  of 
the  world.  It  is  conceivable,  therefore,  that  the  representatives  of  the 
same  state  should  vote  on  opposite  sides  of  a  question. 

Another  contribution  toward  the  solution  of  the  problem  of  world 
organization,  of  more  recent  date  than  Lorimer's,  is  that  published 
by  E.  Duplessix,  in  1906,  with  the  title  "  La  loi  des  nations.  Projet 
d'institution  d'une  autorito  intemationale  Legislative,  Administrative 
et  Jndiciare.  Projet  dc  code  de  droit  intemationale  public."  This 
work  was  crowned  bv  the  Bureau  International  de  la  Paix.  It  is  bv 
no  means  as  pretentious  an  cflFort  as  the  two  volumes  of  Lorimer,  and 
does  not  attack  the  subject  in  as  scientific  or  fundamental  a  manner 
as  does  Lorimer.  The  general  principles  of  international  law  con- 
tained in  it  are  professedly  derived  from  one  author,  Despagnet.  The 
book  is  divided  into  four  parts:  (1)  Prolegomenes,  (2)  Programme 
d'une  Conference  intemationale  preparatoire  a  la  constitution  d'une 
Union  de  tous  les  l5tats  civilises,  (3)  Projet  de  traite  international, 
(4)  Projet  de  Code  de  droit  international  public.  While  asserting 
the  absolute  equality  of  states  before  the  law,  without  going  deeply 
into  the  question  of  what  "  before  the  law  "  means,  Duplessix  pro- 
poses a  proportional  representation  in  the  world  organization.     On 
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page  22y  discussing  the  means  of  representation  in  the  world  legisla- 
ture, he  says : 

II  sera  particuli^rement  difficile  d'attribuer  k  chaque  fitat  dans  les 
Assemble  Internationales  une  part  de  representation  qui  satisfasse  tons 
les  d^irs  et  toutes  les  ambitions  sans  compromettre  les  int^rSts  g^n^raux 
de  FUnion. 

Une  representation  proportionnelle  au  nombre  des  habitants  conduirait 
k  une  representation  innombrable  pour  les  grands  Etats.  *  *  ♦  D'un 
autre  c6te,  il  serait  fort  desirable  d'accorder  voix  deliberative  k  certains 
petits  £tats  qui  jouissent  d'une  grande  consideration;  mais  on  ne  pent 
cependant  leur  accorder  im  nombre  de  voix  assez  grand  pour  donner  a 
I'ensemble  de  ces  nombreux  fitats  une  representation  dominante  ou  m^me 
seulement  tr^s  importante  dans  Torganisme  international. 

II  faut  bien,  enfin,  assigner  une  limite  au  droit  de  representation 
direct,  car  on  ne  saurait  demander  k  des  fitats  minuscules  d'etre  toujours 
k  meme  de  recruter  parmi  leurs  nationaux  des  legislateurs,  des  adminis- 
trateurs  et  des  jurisconsultes  tr^s  savants  et  tres  experimentes  pour  sieger 
dans  les  Assembiees  intemationales. 

According  to  these  principles  he  works  out  (p.  27)  the  "  Mode  de 
representation  des  fitats  "  in  the  preliminary  conference  called  for 
the  purpose  of  making  a  permanent  organization. 

Les  fitats  seront  representes  k  cette  Conference  par  des  deiegues 
speciaux,  lesquels  ne  pourront,  pendant  sa  duree,  exereer  aucune  autre 
fonction.  Les  £tats  dont  la  population  ne  depasse  pas  dix  millions 
d'habitants  seront  representes  par  un  deiegue;  ceux  dont  la  population 
est  superieure,  par  un  deiegue  k  raison  de  dix  millions  d'liabitaqts,  sans 
que  le  nombre  de  ces  deiegues  puisse  depasser  trois  pour  le  meme  fitats. 

Pour  le  calcul  du  nombre  des  deiegues,  les  confederations  d'fitats  ne 
comptent  que  pour  un  seul  fitat,  les  colonies  se  reunissent  a  leurs  metro- 
poles  et  les  pays  de  protectorat  ou  vassaux  aux  pays  protecteurs  ou  suze- 
rains. 

Chaqiye  deiegue  n'aura  droit  qu'^  une  seule  voix,  quelle  que  soit 
Pimportance  de  la  nation  representee. 

Les  fitats  dont  la  population  est  inferieure  k  trois  millions  d'habitants 
pourront  se  reunir  pour  nommer  des  deiegues  ayant  voix  deliberative  k 
la  Conference,  et,  dans  ce  cas,  le  groupe  qu'ils  formeront  aura  droit  k  un 
deiegue  par  dix  millions  d'habitants,  sans  pouvoir  depasser  le  maximum 
de  trois  deiegues. 

Dans  tons  les  cas,  ces  fitats  pourront  envoyer  k  la  Conference  des'  deie- 
gues particuliers,  mais  ceux-ci  auront  seulement  voix  consulative  et  non 
deliberative. 

Un  deiegue  ^ppieant  sera  adjoint  k  chaque  titulaire. 

Les  membres  de  la  Conference  nommeront  en  dehors  d'eux  un  Comite 
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de  juristes  ayant  une  connaiBsance  approfondie  du  droit  international.  Ce 
Comity  sera  charge  de  proceder,  sous  leur  direction,  k  I'elaboration  et  k 
la  redaction  du  projet  de  Code  ci-apres  pr^vu. 

This  conference  would  be  in  the  nature  of  a  constituent  assembly, 
which  would  draft  an  international  treaty  to  form  a  "  Union  des 
fltats  civilises."  The  organization  proposed  by  Duplessix  in  the 
treaty  which  he  projects  includes  a  legislative  assembly,  an  executive 
committee,  and  a  court  of  justice.  The  composition  of  these  "  corps  " 
would  be  identical,  and  the  method  of  representation  in  them  would 
be  the  same  as  in  the  constituent  assembly,  already  quoted.  A 
quorum  consists  of  three-fourths  of  the  delegates,  and  an  absolute 
majority  is  necessary  for  a  vote  in  each  "  corps."  In  the  legislative 
assembly  unanimity  is  necessary  for  the  adoption  of  any  addition 
to  or  modification  of  existing  law.  But  if  a  proposition  of  this  kind 
does  not  receive  a  unanimous  vote,  and  if  its  failure  is  deemed  preju- 
dicial to  the  interests  of  the  union,  the  question  may  be  resubmitted, 
and  an  absolute  majority  will  serve.  Those  states  of  which  the 
whole  delegation  is  agreed  may  withdraw  from  the  conference  if  they 
wish  to  do  so. 

Both  Lorimer  and  Duplessix  agree  in  proportioning  the  representa- 
tion in  the  world  organization  to  the  actual  value  of  the  state  in  inter- 
nation\al  affairs.  Lorimer  leaves  the  grading  of  the  states  to  the  great 
powers.  Duplessix  gives  a  definite  scheme  for  determining  the  rela- 
tive value  of  states  on  the  score  of  population.  He  recognizes  the 
desirability  of  unanimity  in  passing  acts,  but  makes  the  absolute 
majority  alone  necessary  to  the  final  decision.  We  need  not  pass  on 
all  the  details  of  the  tw^o  schemes  in  order  to  make  their  application 
to  the  organization  of  the  Hague  Conference.  In  the  m%thod  of 
representation  and  of  voting  they  agree.  And  we  submit  that  it 
would  be  more  in  accordance  with  the  facts  if  the  principle  of  the 
inequality  of  states,  recognizing  actual  facts  and  not  being  bound 
do^vn  bv  rules  in  the  observance  of  which  there  is  such  diversitv 
between  precept  and  practice,  were  adopted. 

Of  course  the  objection  will  be  raised  that  the  sovereign  states  of 
the  world  w^ill  not  consent  to  enter  into  any  conference,  in  which  they 
do  not  have  equal  voting  power.     The  old  argument  will  be  made 
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that  this  would  be  an  admission  of  inferiority,  and  in  derogation  of 
their  sovereignty.  If  such  would  be  the  result  there  is  something 
fundamentally  wrong  with  Lorimer's  plan.  He,  however,  based  his 
whole  work  upon  a  definition  of  international  law  intended  to  exclude 
such  a  conclusion : 

The  law  of  nations  is  the  realization  of  the  freedom  of  separate  nations 
by  the  reciprocal  assertion  and  recognition  of  their  real  powers.  (Lori- 
mer.  Institutes,  Vol.  1,  p.  3.) 

In  our  discussion  of  the  so-called  natural  law,  we  have  shown  that 
liberty  is  a  result  of  organization,  and  is  pot  destroyed  by  it.  It 
seems  inevitable  to  conclude  that  a  proper  organization  between 
states,  clothed  with  proper, authority,  would  produce  truer  liberty  for 
states,  just  as  it  does  for  men.  Moreover,  the  frank  recognition  of 
the  real  position  of  states  should  be  the  greatest  possible  incentive  to 
growth  in  weaker  states.  This  is  not  mere  supposition;  for  we 
have  at  least  one  instance  of  a  state  stirred  from  its  lethargy  by  its 
lack  of  influence  in  the  Second  Hague  Conference.  Chien  Hsiin, 
Chinese  Minister  to  Holland,  and  a  delegate  to  the  Hague  Confer- 
ence, has  presented  a  memorial  to  his  Emperor,  which  is  notable 
because  it  comes  from  the  representative  of  a  nation  which  for  cen- 
turies has  asserted  its  superiority  to  all  other  states,  and  because  of 
its  simple  wisdom.  (London  Times,  February  20,  1908,  p.  4.) 
The  memorialist  frankly  admits  the  predominant  position  of  the 
eight  great  powers,  but  asserts  that  no  state  need  be  permanently 
weak: 

The  distinction  between  strong  and  weak  depends  on  the  efficiency  or 
otherwise  of  the  country's  governmental  system,  methods  of  law,  and 
military  and  naval  preparations.  *  *  *  Your  servant  feels,  on  review- 
ing the  international  situation  as  well  as  that  of  China  herself,  that 
unless  perfection  be  obtained  by  her  in  the  essentials  above  mentioned 
*  *  *  it  is  impossible  to  predict  the  treatment  which  we  shall  receive 
at  the  hands  of  the  powers  at  the  next  conference. 

He  then  proposes  a  definite  scheme  for  reorganizing  the  legal  and 
educational  system  of  China,  considering  the  interval  between  the 
second  and  third  Hague  conferences  as  a  "  providential  opportunity  " 
for  accomplishing  this  work : 
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;  both  our  political  and  legal  systems  could  be  brought 
e  next  four  years,  China  would  be  in  a  position  to  show 
lold  her  own  with  the  other  powers  when  the  invitation 
ference  reaches  her.  If  she  could  at  the  next  conference 
among  the  great  powers  such  as  that  which  Japan  holds 
day,  what  an  unspeakable  blessing  it  would  be  for  our 


mation  of  the  United  States  we  have  an  example  of 
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isos,  in  one  of  which  equality  would  be  recognized  as  in  the 
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.irther,   there  are  indications  that  minor  states  are  willing  to 

pt  the  principle  of  inequality  when  their  duties  may  be  decreased 

ebv,  without  prejudice  to  their  rights.     For  instance,  for  the 

pose  of  apportioninfr  the  expenses  of  maintaining  an  International 

reau,  the  countries  of  the  Universal  Postal  Union  are  divided  into 

en  classes,  each  contributing  in  proportion  to  a  certain  number  of 

lits.    Tims,  wo  soc  T^razil  content  to  pay  the  amount  assessed  upon 

power  of  the  tliird  eliiss!,  and  ^foiiteneirro  doe"  not  complain  of 
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state  which  Burgess  (Political  Science,  Vol.  I,  p.  85)  characterizes  as 
the  perfection  of  humanity  and  the  civilization  of  the  world.  The 
preliminaries  of  such  a  reorganization,  prior  to  the  convemng  of  a 
Third  Conference,  lie  in  the  field  of  diplomacy.  The  lead  must  be 
taken  by  the  great  powers,  and  among  these  the  United  States  as  chief 
representative  of  the  Western  Hemisphere  has  the  plain  duty  of 
taking  the  initiative.  Professor  J.  Westlake,  speaking  of  the  failure 
of  the  Second  Hague  Conference  to  agree  on  a  plan  for  choosing  the 
judges  for  the  Court  of  Arbitral  Justice  and  the  wish  of  the  confer- 
ence that  an  agreement  be  reached  by  diplomatic  means,  attributes  to 
the  United  States  a  realization  of  its  commanding  duty.     He  says: 

There  is  a  reason  to  believe  that  the  Government  of  the  United  States 
is  disposed  to  press  on  the  Spanish  American  states  and  Brazil  the  insti- 
tution of  a  court  of  arbitral  justice  for  America  in  accordance  with  the 
plan  annexed  to  the  voeu  of  the  conference.  It  is  obvious  that  that  can 
only  be  done  if  the  smaller  American  republics  will  consent  to  waive 
their  cherished  equality  in  the  nomination  of  the  judges;  but  such  a 
result  is  not  unlikely,  the  influence  of  the  United  States  being  great,  and 
common  sense  having  a  better  chance  to  prevail  in  pure  diplomacy  than 
under  the  incentive  to  self-assertion  supplied  by  a  world-wide  assemblage 
with  nominally  equal  voting.  (Quarterly  Review,  January,  1908,  pp. 
235-236.) 

With  the  exception  of  the  Panama  affair,  America  has  always  stood 
for  the  rights  of  the  weaker  nation.  Witness  the  Shimonoseki  affair 
and  the  return  of  the  Boxer  indemnity.  America  was  instrumental 
in  admitting  to  the  Second  Hague  Conference  the  Central  and  South 
American  states.  But  the  United  States  would  not  be  abandoning 
its  time-honored  j)Opition  if  it  became  sponsor  of  a  new  doctrine  which 
is  conformable  to  the  law  of  facts.  The  question  of  voting  power  at 
The  Hague,  moreover,  is  in  a  somewhat  different  class  from  questions 
in  which  the  United  States  has  heretofore  taken  the  side  of  the 
weaker  states.  As  with  man,  so  with  states,  suffrage  is  not  a  natural 
or  inherent  right.  It  comes  only  after  compliance  with  rules  estab- 
lished for  its  regulation.  A  man's  vote  represents  himself  and  his 
family.  There  are  physical  limits  to  the  influence  and  power  which 
he  may  represent.  A  state,  on  the  other  hand,  may  be  of  almost 
any  sizx^  and  power.  Yet  with  the  present  method  of  voting,  no 
state  is  properly  represented. 
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In  the  foregoing,  the  attempt  has  been  made  to  do  no  more  than 
state  the  prevailing  theory  of  the  equality  of  states;  point  out  its 
most  manifest  defects ;  recount  some  of  the  remedies  that  have  been 
suggested ;  make  application  of  them  to  the  organization  of  the  Hague 
conferences ;  and  suggest  lines  along  which  a  reorganization  might  be 
made. 

^  Fbedebick  Chables  Hicks. 

Newpoet,  R.  I. 


NEUTRALIZATION  VERSUS  IMPERIALISM 

The  article  on  '^  Neutralization  "  in  the  April  number  of  the 
American  Joubnal  of  Intesnational  Law,  written  by  a  prcHni- 
nent  member  of  the  New  England  Anti-Imperialist  League,  seems 
to  furnish  additional  evidence  of  the  change  of  mind  which  has 
occurred  in  recent  years  among  the  advocates  of  the  policy  of  anti- 
imperialism.  They  originally  based  themselves  on  a  supposed  uni- 
versal principle,  according  to  which  all  "  peoples  "  were  regarded 
as  having  a  natural  right  of  independence  —  it  not  being  made  clear 
by  them  what  constitutes  a  "  people,"  or  how  great  a  number  of 
nations  would  result  from  the  application  of  the  doctrine,  or  how 
the  great  number  of  nations  which  would  probably  result  would 
be  able  to  get  on  tc^ether.  The  policy,  or  doctrine,  based  on  this 
supposed  principle  has  been  called  '^  nationalism,"  and  the  revolu- 
tionary and  opposition  parties  in  colonies  and  in  incorporated 
regions  which  are  seeking  to  be  disincorporated  now  generally  call 
themselves  "  nationalists."  For  some  years  after  the  Spanish  war 
of  1898,  the  American  advocates  of  anti-imperialism,  acting  in 
sympathy  with  the  "  nationalists "  in  the  Philippines,  demanded 
Ae  immediate  recognition  by  the  United  States  of  the  independence 
of  the  Philippines  and,  with  less  emphasis,  of  Hawaii  and  Porto 
Rico.  Confronted  with  the  objection  that  to  declare  these  islands 
independent  would  in  all  probability  result  in  their  falling  into 
anarchy  and  barbarism,  or  in  their  being  annexed  as  colonies  by  one 
of  the  great  powers  other  than  the  United  States,  or  in  a  war  to 
prevent  such  annexation  in  which  the  United  States  would  partici- 
pate, the  anti-imperialists,  under  the  leadership  of  the  League, 
changed  their  ground.  Independence,  or  "  nationality,"  was  no 
longer  regarded  bv  them  as  a  natural  right  of  all  "  peoples  "  in 
the  oriirinal  strict  sense:  and  an  arraiiirenient  with  respect  to  these 
islands  called  ''  neutralization,"  based  largely  on  expediency,  has  for 
some  time  been  advocated  bv  them.     The  article  in  question  may, 
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therefore,  perhaps  not  improperly  be  regarded  as  a  statement  in 
detail  of  the  present  position  of  the  anti-imperialists. 

"  Neutralization,"  as  explained  by  the  vnriter  of  the  article,  would 
require  that  the  United  States  should  initiate  and  attempt  to  bring 
about  an  alliance  between  itself  and  the  other  great  powers,  by 
which  the  Philippines  should  be  guaranteed  against  intervention 
except  by  mutual  consent  of  all  the  allies  and  except  as  necessary 
to  maintain  a  stable  government,  and  against  all  interference  of 
powers  external  to  the  alliance.  This  guaranty  would  operate 
whether  the  allied  powers  were  at  peace  or  were  engaged  in  war. 

Several  objections  at  once  present  themselves  to  such  a  plan.  It 
requires  this  nation  to  refrain  from  helping  the  Filipinos  unless  it 
can  obtain  the  consent  of  other  great  powers,  who  at  present  have 
no  right  in  the  Philippines.  It  requires  this  nation  to  enter  into 
a  guaranty-alliance  involving  joint  supervision  by  the  allies  over 
the  Philippines,  which  might,  under  some  circumstances,  lead  to 
a  necessity  for  joint  intervention.  The  author  of  the  article  sug- 
gests that  the  alliance  maintain  a  "  union  navy  "  for  this  "  police 
duty."  This  would  of  course  necessitate  the  conversion  of  the 
alliance  into  a  confederation  or  a  federal  union,  of  which  the  United 
States  would  be  a  part.  Such  an  alliance  would  certainly  come 
within  the  class  of  "  entangling  alliances  "  which  it  is  the  policy  of 
this  nation  to  avoid. 

The  author  of  the  article  does  not  confine  himself  to  recommend- 
ing such  a  guaranty-alliance  with  respect  to  the  Philippines  alone; 
he  proposes  that  the  plan  be  extended,  on  the  initiative  of  this 
nation,  so  as  to  include  not  only  all  existing  metropolitan  nations 
and  all  of  their  existing  colonies,  but  also  all  the  "weaker  peoples." 
Could  this  great  scheme  be  put  in  operation,  it  is  evident  that  the 
world  would  be  divided  into  two  great  parties  having  opposite 
interests;  in  the  one  would  be  included  the  peoples  inhabitating  the 
national  territory  of  the  great  allied  guaranteeing  powers,  and  in 
the  other  would  be  the  "  weaker  peoples,"  who  would  be  "  neutral- 
ized," and  subject  to  the  supervision  of  a  "  joint  navy  "  of  the 
allied  powers  doing  "  police  duty."  Such  a  situation  would,  it 
would  seem, 'clearly  lead  to  one  of  two  results:    If  the  guaranteeing 


;    AMKBICA^'    JOrBNAL    OK    INTERNATIONAL    LAW 


n 


powers  intervened  among  the  "  weaker  peoples "  for  the  keeping 
of  order,  there  would  probably  arise  a  vicious  form  of  attenipled 
world  empire;  if  they  did  not  no  intervene,  the  system  would  proba- 
bly degenerate  into  one  of  widespread  and  progressive  anarchy. 

There  seems,  therefore,  to  be  little  hope  for  the  improvement  of 
present  conditions  along  the  path  of  '"  neutralization."  The  polioy 
of  nationalism  pure  and  simple  has  been  abandoned  by  the  anti- 
imperialists  because  found  to  lie  indefensible,  as  tending  toward 
anarchism  or  alKolutism.  The  policy  of  opportunism  is  now  un- 
popular everywhere,  and  is  opposed  to  the  American  genius.  It 
appears  therefore  to  be  worth  while  to  inquire  whether  the  solution 
of  the  problem  of  the  relations  which  are  to  permanently  exist 
between  the  United  States  and  the  annexed  insular  countries  may 
not  be  found  in  some  form  of  imperialism. 

The  anti-imperialist  idea  of  imperialism  is  shown  in  the  article 
to  which  reference  has  hcea  made.  The  author  of  that  article  re- 
gards imperialism  as  a  policy  based  on  the  principle  of  "  owner- 
ship," and  of  rule  over  "  subject- peoples."  If  imperialism  were 
such  a  policy,  it  would  be  out  of  the  question  for  this  nation,  aa 
being  opposed  to  the  truth  which  this  nation  holds  to  be  "  self- 
evident,"  that  '■  all  men  are  created  equal  and  are  endowed  hy  tlieir 
Creator  with  certain  unalienable  rights."  The  doctrine  of  the 
spiritual  equality  of  all  men  as  the  basis  of  some  rights  which  are 
unalienable  is  the  comer-stone  of  the  American  system,  and  any 
policy  which  is  opposed  to  this  equality  must  be  rejected.  But 
whatever  views  of  imperialism  may  be  held  in  some  parts  of  the 
world  whidi  would  justify  the  interpretation  placed  hy  the  anti- 
imperialists  upon  the  word  imperialism,  it  has  another  aspect, 
which  is  the  modem  and  American  aspect,  in  which  it  ia  wholly  con- 
sistent with  American  principles  and  American  ideals. 

The  modem  imperialism  had  its  inception  in  the  American  Revo- 
lution. Great  Britain  insisted  that  she  had  plenary  power  over  the 
colonies ;  the  latter  insisted  that  she  had  no  power  over  them  with- 
out their  consent.  There  were  men  on  both  sides  of  the  water  who 
realized  that  both  these  doctrines  were  destructive  of  true  political 
unity  in  the  British  Empire,  and  who,  being  desirous  to  preserve 
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the  then  existing  political  unity  of  the  Empire,  were  trying  to  find 
a  via  media  between  these  extremes.  Their  work  resulted  in  the 
development  of  a  doctrine  of  imperialism  according  to  which  the 
British  Empire  was  regarded  as  a  federalistic  political  organism, 
of  which  Great  Britain  was  the  federal  head.  This  plan  was  evolved 
by  the  efforts  of  John  Dickinson  in  America  and  of  William  Pitt 
(Lord  Chatham)  in  England.  Washington  and  most  of  the  mod- 
erate men  in  America  sympathized  with  the  idea,  though  they  hesi- 
tated to  commit  themselves  to  it  as  a  practical  proposition  under 
the  circumstances  then  existing.  Lord  Chatham's  bill,  which  was 
rejected  instantly  by  the  British  House  of  Lords  upon  its  introduc- 
tion, and  which  was  never  introduced  in  the  House  of  Commons, 
would  have  declared,  if  it  had  been  enacted  into  law,  that  Great 
Britain's  power  in  the  Empire,  exercised  through  the  British  Parlia- 
ment, should  only  extend  to  "  matters  touching  the  genera-l  weal " 
of  Great  Britain  and  the  colonies,  which  were  "  beyond  the  com- 
petency "  of  the  government  of  a  colony.  Had  the  imperialism 
proposed  by  Lord  Chatham  been  accepted,  the  American  colonies 
would  have  been  in  some  sense  member-states  of  the  British  Empire, 
while  Great  Britain  would  have  been  at  the  same  time  a  member-state 
of  the  Empire,  and  the  federal  head  of  the  Empire.  The  British 
Government  would  have  been  both  the  state  government  of  Great 
Britain  and  the  federal  government  of  the  Empire. 

Such  a  federalistic  empire,  it  was  then  assumed,  must  be  based 
on  treaty  between  the  member-states,  negotiating  on  an  assumed 
basis  of  equality,  or  on  a  continued  process  of  arbitration  within 
the  empire,  for  the  purpose  of  determining  the  extent  of  the  power 
of  Great  Britain  as  the  federal  head  to  be  exercised  for  the  common 
purposes,  and  the  extent  of  the  power  of  the  colonies  as  member- 
states  to  be  exercised  for  local  purposes.  Burke  opposed  this  policy. 
He  declared  that  such  a  conception  of  empire  was  impossible,  be- 
cause it  would  either  involve  the  entering  into  "  a  labyrinth  of  in- 
tricate and  endless  negotiations "  or  would  "  depend  upon  the 
juridical  determination  of  perplexing  questions "  arising  in  the 
process  of  "  the  precise  marking  of  the  shadowy  boundaries  of  a 
complex  government."     He   also  raised   the  objection   that   Great 
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Britain,  as  a  member-state  of  a  federalistic  British  Empire,  could 
not  justly  act  as  the  federal  head,  because  in  all  or  most  disputes 
with  the  colonies  Great  Britain  would  be  a  judge  in  her  own  cause. 

Burke,  however,  agreed  with  Samuel  Adams,  Dickinson,  Lord 
Chatham,  and  many  others  in  differentiating  the  power  exercised 
by  the  Parliament  of  Great  Britain  in  the  Empire  from  the  power 
exercised  by  it  in  Great  Britain.  The  power  exercised  by  the  Parlia- 
ment in  the  Empire  they  all  agreed  was  a  ''  superintending  power," 
different  in  its  nature  from  the  strictly  ^'  legislative  power  "  which 
it  exercised  in  Great  Britain. 

The  plan  for  federalizing  the  British  Empire  failed ;  but  the  idea 
of  federalism  lived.  It  was  applied  in  one  way  when  the  United 
States  were  formed  into  a  nation  by  the  Constitution ;  and  the  con- 
ception of  a  British  Empire  federalized  in  the  same  way  as  the 
AmericaYi  Union,  or  in  some  way  approximating  that  Union,  never 
wholly  died.  After  the  American  Revolution,  and  particularly 
after  the  federal  union  of  the  United  States  by  the  Constitution, 
it  was  inevitable  that  in  all  disagreements  between  Great  Britain 
and  her  colonies  there  should  have  been  a  tendency  on  botli  sides 
to  find  a  middle  ground  in  a  policy  of  federalistic  imperialism.  The 
dispute  with  Canada  in  1841  was  settled  in  the  same  way  that  it 
would  have  been  had  that  policy  been  accepted;  though  Great 
Britain  then  maintained  and  still  maintains  her  former  position 
that  as  head  of  the  British  Empire  she  has,  and  of  right  ought  to 
have,  .plenary  power  throughout  the  Empire. 

The  movement  towards  the  atheistic,  positivist,  and  individu- 
alist philosophy  which  swept  the  world  after  the  French  Revolution 
led  to  the  acceptance  in  Great  Britain  of  the  dogma  of  universal 
nationalism  and  universal  free  trade.  Adam  Smith's  doctrine,  an- 
nounced in  1776,  that  the  world  ought  to  be  reorganized  so  that  it 
should  consist  of  a  great  number  of  independent  nations  trading 
freely  with  each  other,  was  attempted  to  be  put  into  practice;  the 
policy  of  nationalism  was  widely  accepted,  and  doctrinaires  began 
to  urge  the  recognition  of  all  colonies  as  independent.  It  was  soon 
realized,  however,  that  colonies,  if  declared  independent,  would  not 
necessarily  adopt  the  doctrine  of  universal  free  trade,  and  when 
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the  policy  of  nationalism  was  seen  to  be  associated  with  the  policy 
of  protection,  its  wisdom  began  to  be  doubted.  However,  Great 
Britain,  during  the  period  of  its  supremacy  as  a  manufacturing 
center,  inclined  towards  the  policy  of  nationalism  and  anti-im- 
perialism. 

During  the  period  from  1850  to  1870,  the  anti-imperialist  senti- 
ment in  England  was  strong.  It  received  its  first  check  during  the 
American  civil  war.  The  spectacle  of  a  nation  engaged  in  a 
struggle  for  the  maintenance  of  its  federal  unity,  coupled  with  the 
sudden  stoppage  of  supplies  to  Great  Britain,  which  might  have  been 
furnished  by  the  colonies  if  a  federalistic  unity  had  been  developed 
in  the  British  Empire,  caused  British  publicists,  economists,  and 
financiers  to  consider  the  possibilities  which  might  result  from  a 
federalistic  unity  of  the  Empire.  Thus,  in  the  early  days  of  the 
American  civil  war  the  federalistic  imperialism  which  Dickinson 
and  Lord  Chatham  had  advocated  in  the  American  Revolution  had 
its  rebirth  in  the  British  Empire.  A  sentiment  arose  in  favor  of 
uniting  the  British  Empire  into  a  single  political  entity;  and  with 
the  American  Union  so  prominently  in  the  foreground  of  the  world's 
affairs,  it  was  natural  that  the  first  plans  for  unifying  the  Empire 
should  have  contemplated  the  conversion  of  the  British  Empire  into 
a  federal  union  like  the  United  States. 

It  was  immediately  seen,  both  in  Great  Britain  and  the  colonies, 
that  the  American  plan  of  union  was  not  feasible  for  widely  scat- 
tered countries;  and  that  it  was  necessary  that  Great  Britain  should 
always  remain  the  head  of  the  Empire  —  her  Executive  and  Leg- 
islature acting  as  the  Government  of  the  Empire.  They  therefore 
sought  to  bring  about  a  unity  of  the  British  Empire  by  the  appli- 
cation of  the  principle  of  federalism  in  some  new  way  which  should, 
perhaps,  tend  to  approximate  to  the  system  of  federalism  applied 
in  the  United  States,  but  which  should  be  compatible  with  Great 
Britain  remaining  the  head  of  the  Empire.  In  1862,  the  Saturday 
Review  defined  the  new  policy  of  imperialism  as  a  policy  of  "  con- 
tinual approach  on  the  part  of  England  and  her  colonies  to  the  reali- 
zation of  some  idea  of  Federal  Empire."  The  Times  was  inclined 
to  doubt  the  possibility  of  applying  the  principle  of  federalism  in 
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Bf  «aj  IB  the  BritiA  'EMqin,  uid  to  deprecate  »bj  potin  vUA 
dM^  BM  br  Imaed  on  a  sadj  of  imperial  pregMkattk.  la  lETOi, 
the  Taaes  »id  tbat  dkose  vfco  wne  seeing  to  nnijS^  tfe  Eh^bt 
ui<J  mske  it  perauaent  had  two  uhusbji  opes  to  them  —  An-  bmb 
"  eitfan-  extract  a  prineipb  of  pnuiiuiCBt  fnai  ibe  ^■^ll■ll■>  A^ 
find  recorded  at  the  Cokttial  Offiee.  or  thmr  over  these  pradplB 
and  deriae  a  eyston  of  federal  eprcrankeu  vithoot  a»  cac^qk  ia 
the  hotoiy  of  oar  Empue." 

Is  1868,  the  Bojal  Ctdowal  lutiime  wb£  fovnKd  to  cimtfetl 
the  aati-impnialiat  teadenriea  and  to  promote  the  aniir  aad  pnsa- 
BCBoe  oi  the  EmfHie.  Tlia  vaa  a  eocietr  for  stndjr,  dbesaswH,  ^id 
aoriahility,  eompoaed  of  men  fma  all  parts  of  the  Enpiic  A^v 
a  nxj  diatii^iiiahed  and  aneeeKfo]  cairer,  in  the  twiae  of  wAm^ 
it  haa  had  great  inflncBce  id  promoting  the  nnity  •^  tke  ^iprr. 
the  Institnte  still  floaridws,  hov;ed  in  a  fine  boildiBg  and  pene»- 
u^  a  large  and  TatoaUe  librari,-  of  b:<>Ju  iclatii^  to  the  RritiA 
£iii|Hre  and  inqmial  sobjecb  gencxaiij-. 

Hie  moTemait  {<»-  anifring  the  Empire  eoatiiiBed  to  gather 
SanBj  and  in  iSSi  the  Imperial  Fedaatioa  Lc^ae  vaa  focBid. 
Una  waa  a  large  ovgaaiiatioii,  the  object  of  whid  was  "  to  aeesK 
Ij  federati<»  the  pennaiiHit  imilj  oi  the  Empire.**  In  1881^  Ae 
Matqois  ol  Lome,  after  his  retniii  from  aenife  as  Ooteimii-Cf 
eral  of  Canada,  writing  of  imperial  federatitMi,  dedared  that  the 
League  might  do  mocli  good  bv  its  ''  aseertian  of  the  great  prin- 
ciples of  indiridoal  and  corporate  freedom  leading  to  ntiitT.''  In 
ISSi.  on  the  oecasioc  of  the  Qiiem*s  Jnbilee,  the  first  confer^Ke 
of  the  premiers  of  the  self-governing  eolonies  was  held  in  LoBdon. 
laigely  as  ,a  remit  of  tbe  imperial  federatian  movemmt.  The 
sabject  of  imperial  federation  or  imperial  Dnity  was  not  discanrd 
at  this  CDoference,  its  deliberations  being  confined  to  qnestioss  of 
coominnication  and  defense  within  tbe  Empire.  Nevertheless,  Locd 
Salisbnry  went  so  far  a?  lo  sav  on  this  occasion  that  the  aspitatioBS 
and  theories  of  ibose  who  were  interested  in  the  imperial  i 
movement  were  "  nebaloos  matter  that  in  tbe  coarse  of  i 
much  less  than  ages  —  will  cool  down  and  condense  into  mafenial 
from  whtcb  manr  practicai  and  business-like  resohitiflBs  mar  nrj 
likelv  come." 
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The  discussion  which  had  occurred  up  to  this  time  had  shown 
that  the  plan  for  federating  the  British  Empire  in  the  same  way 
as  the  United  States  was  unsatisfactory  alike  to  Great  Britain  and 
the  colonies.  Great  Britain  would  not  agree  to  it,  because  the  his- 
toric British  Parliament,  which  for  six  centuries  had  stood  at  the 
head  of  the  British  Empire,  would  have  become  the  Parliament  of 
the  Stale  of  Great  Britain,  and  there  would  have  been  a  Parliament 
of  the  Empire,  composed  of  representatives  of  Great  Britain  and 
the  colonies,  which  would  have  been  supreme  over  the  British  Parlia- 
ment for  the  conMnon  purposes  of  the  Empire.  Mr.  Freeman,  the 
great  student  of  federalism,  in  1892,  wrote: 

I  am  no  lover  of  "  empire ; "  I  am  not  arixious  for  my  country  to 
exercise  lordship  over  other  lands,  English-speaking  or  otherwise.  But 
I  will  not,  so  far  as  one  man  can  hinder  it,  have  my  country  ruled  over 
by  any  other  power,  even  by  a  power  in  which  my  country  itself  has  a 
voice.  If  it  is  proposed  that  the  great  and  historic  Assembly  which 
King  Edward  called  into  existence  in  1295  shall  keep  its  six  hundredth 
anniversary  by  sinking  to  the  level  of  the  legislature  of  a  canton  of  a 
Britannic  confederation,  then  I  shall  be  driven,  however  much  against 
the  grain,  to  turn  Jingo  and  sing  "  Rule,  Britannia." 

There  was  much  division  of  sentiment  in  the  colonies  concerning 
imperial  federation  on  American  principles,  but  it  seems  that  the 
general  sentiment  was  unfavorable  to  it.  The  extremists  and  na- 
tionalists held  out  for  independence;  the  conservative  and  unionist 
element  doubted  whether  an  assembly  representing  a  number  of 
widely  scattered  countries,  acting  by  majority  vote,  might  not  often 
enact  legislation  which  would  be  injurious  to  the  minority,  even 
though  attempting  to  exercise,  with  the  best  intentions,  a  power 
limited  to  legislation  for  the  common  interests.  It  was  realized 
that  the  condition  of  mutual  knowledge  of  each  other's  circumstances, 
which  is  the  prime  requisite  to  just  action  of  an  assembly  by  ma- 
jority vote,  would  be  lacking  in  suCh  an  assembly,  since  the  wide 
separation  of  colonies  from  each  other  and  from  the  metropolitan 
nation  makes  it  impossible  for  the  representatives  of  each  to  know 
lie  circumstances  of  the  others ;  and  it  was  evident  that  to  establish 
a  legislative  assembly  for  the  common  purposes  which  could  act 
only  by  unanimous  vote  would  probably  result  in  nothing  being 
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A  consideration  which  appealed  alike  to  Great  Britain 

the   colonies   was   that    India,    being  without  seif-govemmeiit, 

I  not  be  brought  into  a  federal  organism  on  the  American  plan. 

rt        'ther  though  less  serious  objection  made  by  some  critics  was 

the  isolated  minor  countries  of  the  British  Empire  coald  not 

be  brought  into  a  strictly  federal  system. 

As  time  went  on  it  became  more  and  more  evident  that  if  the 
plan  of  federation  on  the  American  basis  were  to  be  given  up,  it 
was  impossible  to  reach  any  general  agreement  upon  a  plan  for 
federating  the  Empire.  Freeman  said  that  empire  and  federation 
were  irreconcilable  ideas;  that  what  was  federal  could  not  be  im- 
perial, and  vife  versa.  This  was  true,  taking  the  word  "  federal " 
in  its  literal  sense,  as  meaning  "arising  from  treaty,"  but  it  only 
followed  from  this  proposition  that  the  British  Empire  could  never 
be  a  "  federal "  organism,  in  the  sense  of  an  organism  arising  from 
treaty.  It  did  not.  follow  that  the  British  Empire,  or  any  other 
empire  composed  of  a  nation  and  its  colonies,  might  not  be  a  fed- 
eralistic  organism  —  that  is,  an  organism  having  some  of  the  char- 
acteristics of  a  federal  organism.  It  came  gradually  to  be  recog- 
nized that  the  working  out  of  a  system  of  federalistic  imperialism 
was  to  be  a  slow  and  difficult  matter,  which  must  be  left  to  publicists 
and  statemen.  As  a  rcsulf,  llif  niovemciil  for  federating  tlie  British 
Empire  on  the  model  of  the  American  Union  died,  and  the  Imperial 
Federation  League  was  dissolved  in  1893. 

In  1897,  on  the  occasion  of  the  second  Queen's  Jubilee,  a  second 
conference  of  the  premiers  of  the  self-governing  colonies  was  held 
in  London,  at  which  Mr.  Chamberlain,  Secretary  of  State  for  the 
Colonies,  in  his  opening  speech,  said: 

The  idea  of  federation  is  in  the  air.  Whether  with  yoa  it  has  gtme 
as  far  it  is  for  you  to  say,  and  it  is  alpo  for  yon  to  say  whether  we  can 
give  any  practical  application  tothe  principle. 

The  premiers  decided,  with  two  dissenting  votes,  that  "  the  pres- 
ent political  relations  between  the  United  Kingdom  and  the  self- 
governing  colonies  are  generally  satisfactory  under  the  existing  con- 
dition of  things." 

While  the  imperial  federation  movement  was  going  on,  the  Irish 
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Question  was  brought  to  a  head  by  the  introduction  of  Mr.  Glad- 
stone's Irish  home-rule  bills  of  1886  and  1893.  During  lie  result- 
ing discussion,  the  distinction  between  a  country  contiguous  or  ad- 
jacent to  a  nation  —  which  can  be  justly  and  equally  represented 
in  the  government  of  the  nation  —  and  countries  separated  by  a  great 
expanse  of  land  or  water  from  the  nation  —  which  can  never  be 
justly  and  equally  represented  in  the  government  of  the  nation  — 
was  brought  to  the  attention  of  the  people  of  the  British  Empire 
and  the  world  in  general.  Ireland,  since  1800,  had  been  fully  in- 
corporated into  the  British  nation,  and  was  justly  and  equally 
represented  in  the  Parliament  of  the  United  Kingdom.  A  party 
in  Ireland  demanded  that  Ireland  be  disincorporated  and  recog- 
nized as  a  colony  of  Great  Britain,  standing  in  the  same  relation 
to  Great  Britain  that  Canada  held  to  the  United  Kingdom.  Mr. 
Gladstone's  two  Irish  home-rule  bills  had  for  their  purpose  this 
disincorporation  and  recognition  of  Ireland  as  a  colony  of  Great 
Britain.  Both  bills  failed,  it  having  been  decided  by  a  clear  pre- 
ponderance of  the  public  sentiment  in  the  United  Kingdom  that 
colonial  self-government  in  such  a  case  was  impracticable.  The 
self-preservation  of  the  nation  was,  upon  discussion,  found  to  neces- 
sitate the  incorporation  of  contiguous  or  adjacent  countries  into  the 
body-politic  of  the  nation  where  incorporation  was  possible,  or  the 
exercise  of  plenary  power  over  them  where  incorporation  was  im- 
possible or  during  the  period  prior  to  incorporation.  The  dolus  quo 
was  therefore  maintained;  and  the  principle  was  established  that 
contiguous  or  adjacent  regions  are  to  be  regarded  as  subject  to  a 
regime  of  assimilation  and  to  incorporation  by  the  metropolitan 
nation,  and  as  subject  to  its  plenary  power  prior  to  incorporation 
to  the  extent  necessary  to  its  self-preservation,  of  which  extent  it 
is  to  judge  subject  to  international  accountability;  and  that  those 
coimtries  only  are  to  be  considered  as  colonies  which  are  so  sepa- 
rated by  land  or  water  from  the  metropolitan  nation  that  they  can 
never  be  justly  and  equally  represented  in  the  government  of  the 
nation. 

On  the  continent  of  Europe  considerable  progress  was  made  dur- 
ing the  years  from  1870  to  1898  in  determining  the  principles  of 
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imperil  i.  The  eatabUshmeiit  in  1871  of  a  united  GerraaDv,  in 
vhich  Prussia  was  the  hegemonic  state,  had  Ehown  the  possibility 
of  a  federalism  whith  could  be  practically  applied  in  cases  where 
one  of  the  iiiemher-states  of  a  federal  \mion  overshadowed  the  others. 
The  acquisition  by  Germany  of  Alsace-Lorraine,  followed  a  few 
years  later  by  the  acquisition  of  eoloniea  in  Africa,  led  to  study  by 
Germau  scholars  of  the  relations  between  nations  and  their  annexed 
contiguous  and  distant  territory,  as  the  resntt  of  which  the  relation- 
ship between  Germany  and  Alsace-Lorraine  was  differentiated  from 
the  relationship  between  Germany  and  her  colonies,  Alsace-Lor- 
raine was  designated  as  Reichslamd  —  that  is,  land  under  the  plenary 
power  of  German;  destined  to  be  assimilated  with  and  incoiv 
porated  into  Germany ;  and  the  colonies  as  Schvtzgehiete  — 
that  is,  territory  which  has  a  distinct  political  enti^,  under  the 
protection  and  dominion  of  Germany.  As  a  result  of  this  study 
also  German  scholars  differentiated  and  to  some  extent  defined  the 
power  of  a  nation  exercised  within  itself,  as  distingmshed  frota  the 
power  exercised  by  a  nation  externally  to  itself  over  territory  and 
countries  under  its  jurisdiction.  They  showed  that  in  the  latter 
case  the  power  of  the  nation  as  a  political  tmit  is  projected  upon  and 
over  ^eternal  and  distinct  political  units.  This  difference  had  been 
recognized,  as  has  been  said,  during  the  discussion  growing  out  of 
the  dispute  between  Great  Britain  and  the  American  colonies,  and 
the  power  exercised  by  the  Parliament  of  Great  Britain  in  the 
Empire  had  been  called  the  "  superintending  power,"  as  distin- 
guished from  the  strictly  legislative  power  exercised  by  the  Parlia- 
ment within  Great  Britain. 

Influenced,  perhaps,  by  this  differentiation  between  the  power  of 
the  nation  exercised  internally  and  its  power  exercised  externally 
in  the  empire,  the  French  National  Colonial  Congress,  held  at  Paris 
in  1889,  recommended  that  the  power  of  the  government  of  the 
French  nation  in  the  empire  should  be  exercised  by  the  advice 
of  a  special  council  composed  of  men  familiar  with  colonial  affairs 
and  imperial  policy,  which  was  to  keep  in  touch  with  local  councils 
of  the  same  nature  in  each  colony  advisory  to  the  local  government 
Soon  afterwards  the  Conseil  Superieur  des  Colonies  was  remodeled 
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in  France  and  the  Kolonialrath  established  in  Germany  —  the  old 
council  system  of  the  seventeenth  and  eighteenth  centuries  being 
thus  rehabilitated  and  developed.  Largely  also  by  the  action  of  the 
French  National  Colonial  Congress  in  recognizing  the  difference  be- 
tween the  power  of  a  nation  exercised  internally  and  its  power 
exercised  externally  in  its  empire,  the  management  of  the  relations 
between  France  and  its  colonies  was  placed  in  the  charge  of  a  Secre- 
tary for  Colonial  Affairs. 

On  the  continent  of  Europe,  however,  the  federalistic  conception 
of  empire  was  not  accepted.  The  International  Colonial  Congress, 
held  at  Paris  in  1889,  recognized  the  policy  of  assubjectization  as 
equally  permissible  with  the  policy  of  assimilation  and  the  policy 
of  autonomy.  Nor  did  the  Congress  attempt  to  define  the  cases  to 
which  a  regime  of  assimilation  was  applicable  or  to  distinguish  them 
from  the  cases  in  which  a  regime  of  autonomy  was  applicable.  The 
idea  of  the  Congress  seemed  to  be  that  the  normal  imperial  policy 
was  that  which,  regarding  the  colonies  as  an  extension  of  the  soil 
of  the  metropolitan  nation,  looked  toward  the  "  benevolent  assimila- 
tion ''  of  them  by  applying  to  them  all  the  institutions  and  cus- 
toms of  the  metropolitan  nation  which  they  could  be  induced  to 
adopt  without  extreme  force;  that  an  exceptional  regime  of  au- 
tonomy was  to  be  allowed  in  the  case  of  those  colonies  which  refused 
to  submit  to  assimilation  and  threatened  to  revolt  if  not  permitted 
to  have  self-government;  and  that  an  exceptional  regime  of  assub- 
jectization was  allowable  as  respects  those  badcward  peoples  which 
refused  either  to  be  assimilated  or  to  attempt  to  revolt.  The  Con- 
gress no  doubt  reflected  the  political  views  of  Europe  concerning 
imperialism  at  that  time.  There  was  no  altruism  in  continental 
politics,  and  hence  there  could  be  none  in  the  International  Colonial 
Congress. 

Nor  was  the  federalistic  conception  of  empire  which  was  begin- 
ning to  arise  in  Great  Britain  and  the  Bfritish  Empire  based  on  any 
belief  of  the  British  people,  collectively  considered,  in  political 
altruism.  Imperial  federation  in  any  form  was  regarded  as  appli- 
cable only  to  Great  Britain  and  those  colonies  in  which  English 
settlers  formed  the  bulk  of  the  population,  and  which  had  developed 
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r  lent  by  their  owd  internal  energy  and  iasistenoe.  The 
[OiiJtj  of  educating  the  people  of  the  colonies  in  which  the 
ive  inhabitants  formed  the  bulk  of  the  population  so  as  to  6t  them 
*u<  self -government,  thougli  suggested  by  British  writers,  seems  not 
to  have  made  any  impression  on  the  collective  mind  of  Great  Britain. 
Much  less  was  the  furnishing  of  such  a  political  education  regarded 
in  Great  Britain  as  the  duty  of  the  metropolitan  nation.  British 
colonial  administration  was  devoted  to  the  economic  development 
of  the  colonics  and  to  securing  the  individual  rights  of  both  the 
British  and  native  inhabitants  through  juat  and  expert  adininistra- 
tire  officials  and  through  a  learned  and  incorruptible  judiciary. 
Education  of  native  peoples  in  self-government,  if  not  disapproved, 
was  not  aided.  The  prime  purpose  of  imperial  policy  was  considered 
to  be  the  fostering  of  the  trade  of  the  Empire,  and  the  only  imperial 
federation  desired  was  a  federation  of  the  colonies  which  were  of 
British  blood.  Had  such  an  imperial  federation  been  accomplished, 
the  colonies  of  non-British  blood  would  have  been  placed  in  a  lower 
class,  and  there  would  have  resulted  a  kind  of  imperium  m  imptrio. 
Such  was  the  condition  of  imjx'rialist  thought  in  1898,  when,  by 
the  acquisition  of  Hawaii,  the  Philippines,  and  Porto  Rico,  this 
country  was  required  to  determine  its  relations  with  annexed  coun- 
tries flituatf'd  nt  ?o  grc-at  a  distance  that  they  could  never  l>o  jiislly 
and  equally  represented  in  the  American  Government,  and  which 
were  therefore,  according  to  accepted  definition,  colonies  of  die 
United  States.  It  was  inevitable  that  the  United  States,  when  once 
definitely  committed  to  a  poli<7  of  imperialism,  should  evolve  an 
empire  in  which  the  principle  of  federalism  should  be  applied  to 
the  fullest  extent  possible.  Standing  as  the  great  exponent  of 
federalism,  and  thoroughly  convinced  of  the  justice  of  the  principle, 
this  country  did  not  need  any  impetus  from  abroad  in  thie  direction, 
and  we  took  no  heed  of  the  poli(^  of  other  nations.  It  is  probable 
that  even  the  imperial  federation  movement  in  Great  Britain  had 
no  effect  upon  the  formation  of  our  imperial  policy.  In  these  last 
years,  however,  now  that  we  have  evolved  a  federalistic  imperial 
policy,  which,  as  will  be  shown,  differs  materially  from  that  of  any 
other  nation  in  having  a  strong  and  definite  altruistic  character, 
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we  are  inclined  to  look  abroad  for  the  purpose  of  developing  it  by 
comparison  with  that  of  other  nations.  As  a  result  of  this  com- 
parison we  are  beginning  to  appreciate  that  there  is  much  to  be 
learned  from  the  thought  and  experience  of  Great  Britain  and  the 
nations  of  Continental  Europe,  even  though  we  are  leading  them 
towards  a  new  and  higher  conception  of  empire  which  they  have 
heretofore  not  perceived  or  have  dismissed  as  impracticable  and 
Utopian. 

The  United  States  in  1898  had  had  no  experience  in  the  manage- 
ment of  colonies.  All  annexations  by  the  United  States  previous 
to  1898  had  been  of  contiguous  territory,  excepting  in  the  case  of 
Alaska,  and  that  country  had  continued  to  be  so  sparsely  settled 
that  the  question  of  its  relations  with  the  United  States  did  not  press 
for  solution.  The  contiguous  territory  had  been  regarded  as  being 
inchoately  a  part  of  the  body-politic  of  the  American  nation,  and 
had  been  administered  by  the  nation,  prior  to  its  incorporation,  with 
a  view  of  admitting  the  countries  organized  within  the  annexed 
territory  as  member-states  of  the  Union.  It  was  recognized  by  the 
action  of  Congress  and  the  Executive,  and  by  the  decisions  of  the 
Supreme  Court,  that  the  National  Government  of  the  United  States 
exercised,  and  of  right  ought  to  exercise,  plenary  power  for  political 
purposes  over  this  contiguous  territory  during  its  preparation  for 
incorporation  —  individual  rights  being  secured  by  the  general  pro- 
hibitions of  the  Constitution  denying  to  the  Federal  Government 
the  exercise  of  power  anywhere  in  violation  of  such  rights. 

The  purpose  of  the  American  Government  towards  the  colonies 
was  from  the  outset  to  perform  the  duties  towards  them  which  an 
enlightened  altniism  and  an  enlightened  self-interest  demanded.  It 
is  true  that  in  the  instructions  of  President  McKinley  to  the  Secre- 
tary of  War,  of  December  21,  1898,  it  was  declared  that  the  mission 
of  the  United  States  was  one  of  "  benevolent  assimilation ;  "  but 
it  must  be  pointed  out  that  this  statement  is  open  to  criticism  only 
as  applied  to  distant  annexed  regions,  which  can  never  be  justly 
and  equally  represented  in  the  Government  of  the  nation,  and  that 
it  is  correct  and  appropriate  as  applied  to  contiguous  annexed 
regions.     It  is  not  surprising,  all  things  considered,  that  this  dis- 
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tmction  should  not  have  been  apprecialed  at  that  time.  The  uee 
which  the  anti-imperialists  have  made  of  this  statement  is  by  du 
means  justified  hy  the  context.     In  the  instructions  it  was  said  that 

the  inhabitants  of  tlie  Philippines  were  to  be  assured  "  that  full 
measnre  of  individual  rights  and  liberties  which  is  the  heritage  of 
free  peoples;"  and  that  "good  and  stable  government"  was  to  be 
bestowed  "  upon  the  people  of  the  Philippine  Islands  under  the  free 
flag  of  the  United  States,"  In  President  ilcKiniey's  message  of 
December  5,  ISiJy,  the  purpose  of  the  United  States  towards  the 
Philippines  was  thus  declared: 

We  shall  make  these  people  whom  Providence  has  brought  within  our 
jurisdiction  feel  that  it  is  their  liberty  and  not  our  power,  their  welfare 
and  not  our  gain,  we  are  seeking  to  enhance.  Uur  flag  has  never 
waved  over  any  community  but  in  blessing.  I  believe  the  Filipinos  will 
soon  recognize  the  fact  that  it  has  not  lost  its  gift  of  benediction  in  its 
world-wide  journey  to  their  shores. 

In  President  McKinley's  message  of  December  3,  1900,  the  in- 
structions of  the  President  to  the  second  Philippine  Commission, 
beaded  by  Mr.  Taft,  were  quoted.  In  these  instructions,  the  follow- 
ing rule  was  prewribed : 

In  all  the  forma  of  government  and  administrative  provisions  which 
they  are  authorized  to  prescribe,  the  Commiseion  shoald  bear  in  mind 
that  the  government  which  they  are  establishing  is  designed  not  for  onr 
satisfaction,  or  for  the  expression  of  our  theoretical  views,  but  for  the 
happiness,  peace,  and  prosperity  of  the  people  of  the  Philippine  Islands; 
and  the  measures  adopted  should  be  made  to  conform  to  their  customs, 
their  habits,  and  even  their  prejudices,  to  the  fullest  extent  consistent 
with  the  accomplishment  of  the  indispensable  requisites  of  just  and 
effective  government.     *     ♦     • 

The  many  different  degrees  of  civilization  and  varieties  of  custom 
and  capacity  among  the  people  of  the  different  islands  preclude  any 
definite  instruction  as  to  the  part  which  the  people  shall  take  in  the 
selection  of  their  own  officers;  but  these  general  rules  are  to  be  observed: 
That  in  all  cases  the  municipal  officers,  who  administer  the  local  affaire 
of  the  people,  are  to  be  selected  by  the  people ;  and  that  wherever  ofiiceTS 
of  more  extended  jurisdiction  are  to  be  selected  in  any  way,  natives  of 
the  islands  are  to  be  preferred,  and  if  they  can  be  found  competent  and 
willing  to  perform  the  duties  they  are  to  receive  the  offices  in  preference 
to  any  others. 

These  instructions  recognized  that  the  general  principle  of  federal- 
ism was  to  be  applied  throughout  all  regions  under  American  juris- 
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diction  by  providing  for  the  application  of  federal  principles  in  the 
government  of  the  Philippines.    The  paragraph  on  this  subject  read : 

In  the  distribution  of  powers  among  the  governments  organized  by 
the  Commission,  the  presumption  is  always  to  be  in  favor  of  the  smaller 
subdivision,  so  that  ail  the  powers  which  can  be  properly  exercised  by 
the  municipal  government  shall  be  vested  in  that  government,  and  all 
the  powers  of  a  more  general  character  which  can  be  exercised  by  the 
departmental  government  shall  be  vested  in  that  government,  and  so 
that  in  the  governmental  system  which  is  the  result  of  the  process  the 
central  government  of  the  islands,  following  the  example  of  the  dis- 
tribution of  the  powers  between  the  States  and  the  National  Government 
of  the  United  States,  shall  have  no  direct  administration  except  of 
matters  of  purely  general  concern,  and  shall  have  only  such  supervision 
and  control  over  local  government  as  may  be  necessary  to  secure  and 
enforce  faithful  and  efficient  administration  by  local  officers. 

In  the  report  of  the  second  Philippine  Commission  transmitted 
to  the  President  November  21,  1901,  the  conception  of  the  purpose 
of  the  American  administration  in  the  Philippines  as  a  purpose  to 
educate  the  natives  of  the  islands  in  self-government,  so  that  the 
Philippine  Archipelago  might  ultimately  become  a  self-governing 
colony  of  the  American  empire,  like  Canada  in  its  relation  to  the 
metropolitan  nation,  but  unlike  Canada  in  being  under  the  self- 
government  of  its  native  peoples,  was  carefully  brought  out  In 
that  report  it  was  said : 

We  have  thought  that  by  establishing  a  form  of  municipal  govern- 
ment practically  autonomous,  with  a  limited  electorate,  and  by  subject- 
ing its  operations  to  the  scrutiny  and  criticism  of  a  provincial  govern- 
ment in  which  the  controlling  element  is  American,  we  could  gradually 
teach  them  the  method  of  carrying  on  government  according  to  Ameri- 
can ideas.  In  the  provincial  government  Filipinos  are  associated  in- 
timately with  Americans,  and  in  the  central  •government  the  same  thing 
is  true.  As  the  government  proceeds  the  association  in  actual  govern- 
ment will  certainly  form  a  nucleus  of  Filipinos,  earnest,  intelligent, 
patriotic,  who  will  become  familiar  with  practical  free  government  and 
civil  liberty.  This  saving  remnant  will  grow  as  the  years  go  on  and  in 
it  will  be  the  hope  of  this  people. 

President  Roosevelt,  in  his  first  message  to  Congress  on  December 
5,  1901,  vitalized  and  rendered  permanent  the  sagaciously  altruistic 
conception  of  empire  which  had  been  evolved  by  President  Mc- 
Kinley,  by  his  Secretary  of  War,  Mr.  Root,  and  by  the  Commission 
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Mr.  Taft,  at  the  aarae  time  showing  its  full  significance 
its  relation  lo  the  imperial  policy"  of  the  rest  of  the  world.     In 
message,  he  thus  stated  the  principle  upon  which  American  im- 
rial  policy  was  to  be  based,  and  described  the  manner  in  which  we 
e  to  apply  that  principle  in  our  relations  with  the  Philippines: 
.'o  he  permanently  effective,  aid  must  always  take  the  form  of  help- 
.  a  man  to  help  himself;  and  we  can  all  best  help  ourselves  by  join- 
together  in  the  work  that  is  of  common  interest  to  all.     •     •     • 
n  dealing  with  the   Philippine  people  we  must  show  both  patience 
strength,  forbearance  and  steadfast  resolution.     Our  aim  is  high. 
do  not  desire  to  do  for  the  islanders  merely  what  has  elsewhere  been 
le  for  tropic  peoples  by  even  the  best  foreign  governments.     We  hope 
i.'j  do  for  them  what  has  never  before  been  done  for  any  people  of  the 
Tropics  —  to  make  them  fit  for  self-government  after  the  fashion  of  the 
really  free  nations. 

This  announcement  of  President  Roosevelt  evidenced  that  this 
nation  committed  itself  lo  a.  new  policy  of  imperialism,  which 
though  proceeding  along  the  lines  of  the  most  enlightened  imperial 
policy  then  existing  in  the  world,  and  carrying  forward  that  policy 
to  its  logical  and  final  outcome,  was  adopted  without  reference  to 
the  policy  of  other  nations  as  an  inevitable  development  from  Ameri- 
can principles.  This  American  imperialism  was  declared  to  be  not 
a  policy  of  imperial  federation  between  thia  country  and  those  of 
its  annexed  countries  in  which  the  population  wns  of  American  blood 
or  in  which  American  blood  was  able  to  dominate,  but  a  policy  of 
raising  up  and  developing  peoples  of  alien  blood  and  alien  institu- 
tions, educating  them  in  self-government,  and  assisting  them  in 
forming  themselves  into  states  of  an  American  empire,  of  which  the 
United  States  should  be  the  head,  and  which  should  be  held  together 
not  by  force  but  by  the  bonds  of  interest  and  amity. 

This  announcement  of  President  Roosevelt  was  made  shortly  after 
the  Supreme  Court  of  the  United  States  had  recognized  that  the 
relations  between  the  United  States  and  the  insular  countries  were 
the  relations  between  a  nation  and  its  colonies.  According  to  our 
system,  the  Supreme  Court,  in  order  to  decide  cases  involving  the 
constitutional  rights  of  individuals  which  are  guaranteed  by  tfie  Con- 
stitution of  the  United  States,  finds  it  necessary  at  times  to  de- 
termine the  nature  of  the  relation  between  the  United  States  and  its 
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annexed  territory.  Inasmuch  as  the  jurisdiction  of  the  Federal 
courts  extends  to  all  cases  arising  under  the  Constitution  of  the 
United  States  and  acts  of  Congress,  any  person  claiming  to  be 
aggrieved  by  the  action  of  Congress,  or  by  Exe«utive  action  under 
the  Constitution  or  an  act  of  Congress,  affecting  individual  action 
in  or  with  relation  to  annexed  regions,  may  raise  the  question  of  the 
power  of  Congress  or  the  President  over  any  annexed  region.  Prior 
to  1901,  the  only  cases  which  had  arisen  in  the  Supreme  Court  in- 
volving the  power  of  the  United  States  over  its  annexed  territory 
had  related  wholly  to  its  power  over  contiguous  annexed  territory 
which  was  practically  uninhabited.  Such  territory  was  inevitably 
destined,  from  strategical  necessity  growing  from  out  of  the  national 
duty  of  self-preservation,  and  from  the  mutual  interest  of  the  nation 
and  the  people  of  the  territory,  to  be  incorporated,  after  a  prepara- 
tory regime  of  assimilation,  into  the  Union  as  member-states.  The 
Supreme  Court  had  in  a  long  course  of  decisions  recognized  the 
power  of  the  Congress,  and  of  the  President  by  the  authority  or 
subject  to  the  disapproval  of  Congress,  to  create  or  alter  govern- 
ments in  annexed  territory,  and  generally  to  exercise  plenary  power 
over  such  territory  for  purely  political  purposes.  Thus,  the  Supreme 
Court  had  differentiated  the  power  exercised  by  this  nation  ex- 
ternally, through  the  Congress,  the  President,  and  the  Supreme 
Court,  over  territory  and  countries  within  its  jurisdiction,  from  the 
limited  power  exercised  by  Congress,  the  President,  and  the  Supreme 
Court  within  the  nation  under  the  Constitution  of  the  United  States. 
The  only  limitation  recognized  by  the  Supreme  Court  upon  the 
power  of  the  nation  wielded  externally  by  the  Congress,  or  by  the 
President  under  the  authority  of  Congress  or  subject  to  its  dis- 
approval, was  a  limitation  in  favor  of  the  rights  of  the  individual  to 
Ufe,  liberty,  and  property,  which  are  recognized  and  secured  by  the 
Constitution  of  the  United  States  throughout  all  places  imder  Ameri- 
can jurisdiction.  As  a  part  of  the  regime  of  assimilation  applied 
to  the  contiguous  annexed  territory  of  the  United  States,  the  Con- 
stitution of  the  United  States  had  been  "  extended  "  by  act  of  Con- 
gress over  the  inchoate  States,  called  "  Territories,"  which  had  been 
organized  by  act  of  Congress  out  of  the  contiguous  annexed  territory. 
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This  "extension"  of  the  Consfitution  was  not  regarded  bv  the 
Su|)reine  Court  as  affecting  the  plenary  power  of  Congress  over 
matters  purely  politimi  in  these  organized  Territories,  Under  the 
late  decisions  of  the  court,  the  effect  of  "extension"  of  the  Con- 
.  etitution  seems  to  Ije  to  put  in  force,  in  the  organized  Territory  to 
which  the  Constitution  is  "  extended,"  all  the  provisions  of  the 
Constitution  which  protect  the  rights  of  the  individual  against  gov- 
ernmental actiop,  in  exactly  the  words  of  the  Constitution  and  in 
exactly  the  same  sense  that  those  words  have  within  the  States  of  the 
ITnion. 

The  treaty  with  Spain  left  the  relations  between  the  United 
States  and  the  ceded  countries  in  the  situation  in  which  they  were 
by  international  law  ami  usage.  The  Insular  Cases  presented  to  the 
Supreme  Court  the  question  in  what  maQoer  and  on  what  principle 
the  courts  were  to  secure  and  protect  the  rights  of  individuals  to  life, 
liberty,  and  property,  in  actions  growing  ont  of  transactions  in  or 
with  relation  to  the  conquered  and  ceded  eonntries,  whether  coii- 
tiguous  or  distant,  and  whether  of  American  or  alien  blood,  before 
Congress  or  the  President  had  promiilgated  a  bill  of  rights  for  these 
countries  or  had  given  them  the  United  States  hill  of  riglits  by 
*'  extension  "  of  the  Constitution.  The  Supreme  Court  decided  that, 
from  the  moment  of  conquest  or  cession,  the  rifrhts  of  indiviiliuil,?  ti.. 
life,  liberty,  and  property  were  to  be  protected  by  the  courts  frran 
governmental  action  in  or  relating  to  the  conquered  or  ceded  coun- 
tries on  the  principle  that  all  the  applicable  provisions  of  the  Con- 
stitution were  in  force  in  those  countries  from  the  instant  of  con- 
quest or  cession,  the  Supreme  Court  determining  what  provisions 
of  the  Constitution  were  applicable  in  each  case.  Thus,  a  rule  was 
established  which  enabled  the  courts  at  all  times  to  protect  the 
rights  of  individuals  throughout  the  empire,  and  which  was  suffi- 
ciently flexible  to  enable  the  Supreme  Court  to  do  justice  in  all  cases. 
The  administration  of  the  Philippines  has  been  conducted  under 
the  direction  of  Mr.  Root  and  later  of  Mr.  Taft,  as  Secretary  of 
War,  according  to  the  policy  announced  in  President  Rooeevelt'H 
message  of  1901.  It  has  been  the  purpose  to  educate  the  people  of 
the  Philippines  as  rapidly  as  possible,  not  merely  in  an  economic 
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way,  and  in  the  arts  and  sciences,  though  this  has  been  one  of  the 
prime  objects  of  the  administration,  but  particularly  in  a  political 
way;  the  political  education  being,  however,  essentially  practical, 
and  such  theory  being  taught  as  is  necessary  to  explain  the  practice. 
In  municipal  affairs  the  native  inhabitants  have  been  given  almost 
entire  control  in  all  cases  where  this  has  been  possible.  While  assist- 
ance has  been  given  to  them  in  the  management  of  these  affairs, 
and  a  supervision  has  been  exercised  for  the  purpose  of  preventing 
fraud  and  dishonesty,  they  have  not  only  been  allowed  to  manage 
their  affairs  honestly  as  they  saw  fit,  but  have  been  encouraged  and 
protected  in  so  doing.  In  the  departmental  divisions  of  the  Philip- 
pines, corresponding  in  a  general  way  to  the  States  which  it  is  hoped 
may  subsequently  be  developed  and  may  form  themselves  into  a 
United  States  of  the  Philippine  Islands  under  the  headship  of 
the  United  States  of  America,  the  native  inhabitants  have  been  given 
every  opportunity  to  hold  office  which  was  possible  and  have  been 
actually  placed  in  positions  of  responsibility  to  the  fullest  extent 
which  has  been  deemed  compatible  with  good  government.  In  the 
central  government  of  the  Philippine  Islands  several  of  the  highly 
educated  native  inhabitants  have  already  taken  a  very  distinguished 
part,  and  the  recent  establishment  of  a  Lower  House  of  the  General 
Assembly  of  the  Philippine  Islands,  elected  by  a  native  electorate, 
marks,  it  is  hoped,  the  beginning  of  a  Central  Government  of  the 
Philippine  Islands  which  shall  ultimately  be  controlled,  by  the  native 
inhabitants  and  be  in  the  same  relation  to  the  Government  of  the 
United  States  as  is  the  Government  of  Canada  to  the  Government  of 
the  United  Kingdom. 

This  federalistic  and  altruistic  imperialism  which  has  been 
adopted  as  the  American  policy  throughout  the  American  empire  is 
entirely  different  from  the  old  imperialism.  That  proceeded  on  the 
basis  that  the  metropolitan  nation  was  the  source  of  all  political 
power  in  the  colonies.  This  regards  the  colonies  as  states  having 
inherent  rights  to  their  own  political  life  to  the  extent  that  their 
activity  does  not  interfere  with  the  federalistic  unity  of  the  whole 
empire.  Thus,  modem  imperialism,  so  far  from  being  opposed  to 
representative  and  republican  institutions,  proceeds  upon  the  theory 
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that  the  right  to  siicli  institutioDB  is  unirersat  to  the  fullest  eittent 
possible,  and  that  they  are  therefore  to  be  extended  throiighoul  the 
empire.  The  metropolitan  nation  is  to  extend  its  own  representative 
and  republican  institutions  under  its  own  Constitution  by  incor- 
porating into  ils  body-politic  sueh  eontiguous  lands  and  eommunities 
as  it  deems  best,  after  preparing  them  for  participation  in  its  inner 
life.  The  colonies,  which  are  so  distant  that  they  can  never  be  in- 
corporated in  this  body-politic,  it  protects  and  develops  into  self- 
governing  states  as  rapidly  as  poesible,  having  for  its  ultimate 
object  the  evolution  of  a  federalistic  empire  composed  of  itself  and 
a  body  of  self-governing  states,  connected  and  united  by  bonds  of 
interest  and  amity,  of  which  empire  it  shall  be  the  representative 
and  head. 

This  new  federalistic  empire  is,  as  has  been  said,  based  on  dif- 
ferent principles  from  those  which  govern  a  strict  federal  union  like 
the  United  States,  There  arc  several  important  questions  regarding 
the  organization  of  such  an  empire  whidi  have  been  discussed  and 
in  answer  to  which  it  is  possible  now  to  state  with  some  confidence 
the  principles  on  which  this  new  form  of  political  organism  is  to 
proceed. 

The  first  of  these  questions  is,  How  are  Congress  and  the  Presi- 
dent to  e.xercise  the  power  of  the  nation  over  the  colonies,  and  what 
is  to  be  the  relation  of  each  to  the  other  in  exercising  this  power  t 

The  answer  seems  not  to  be  difficult  when  the  difference  between 
the  power  of  a  nation  exercised  within  itself  and  the  power  exer- 
cised by  it  externally  over  its  colonies  is  considered.  When  the 
government  of  a  nation  acts  internally,  it  exercises  a  power  which  is 
partly  legislative,  partly  executive,  and  partly  judicial.  The  prin- 
ciple of  "  distribution  of  powers  "  applies,  and  the  three  functions 
of  government  are  placed  in  different  hands.  When  the  government 
of  a  nation  acts  externally  over  the  colonies,  it  wields  the  power  of 
the  nation  as  a  unit  over  other  political  units,  in  a  way  somewhat 
similar  to  that  in  which  it  acts  when  it  exercises  the  treaty-making 
power  or  the  war  power:  the  power  exercised  hy  the  nation  is 
essentially  one  of  superintendence  for  the  puipose  of  standardizing 
the  political  units  constituting  the  empire  and  unifying  them,  which 
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necessitates  investigation  and  adjudication  concerning  political 
objects  external  to  the  nation.  The  exercise  of  this  power  results  in 
acts  of  the  government  of  the  nation  which  have  the  eflFect  of  legisla- 
tive, executive,  and  judicial  acts  in  the  colonies,  but  the  superin- 
tending power  exercised  by  a  nation  in  its  empire  is  as  indivisible 
in  its  nature  as  the  treaty-making  power  or  the  war  power.  When- 
ever power  is  exercised  by  two  persons  non-concurrently,  either  one 
must  act  and  the  other  advise,  or  one  must  act  in  the  first  instance 
and  the  other  in  the  final  instance  with  power  to  overrule  and  super- 
sede. In  the  latter  case,  the  one  first  acting  is  bound  by  all  the 
previous  rulings  of  the  other,  and  his  action  may  be  modified,  over- 
ruled, or  superseded  by  the  other.  The  experience  of  all  nations 
in  the  management  of  the  relations  with  their  colonies  points  to  the 
latter  arrangement  being  the  proper  one  to  apply  to  such  a  case.  The 
executive  of  the  nation  acts  in  the  first  instance,  being  bound  by  all 
the  rulings  of  the  legislature,  and  his  action  is  subject  to  be  modi- 
fied, overruled,  and  in  some  cases  to  be  superseded  by  the  action  of 
the  legislature.  This  principle  has  been  recognized  by  Congress 
and  the  Supreme  Court.  Congress  has  authorized  the  President  to 
exercise  all  political  powers  over  annexed  territory,  and  the  Supreme 
Court  has  upheld  its  action.  If  the  power  of  Congress  over  such 
territory  were  strict  legislative  power,  it  could  not  delegate  the 
power.  It  is  not  settled  by  the  Supreme  Court  whether  the  Presi- 
dent exercises  power  over  the  colonies  wholly  by  delegation  of  Con- 
gress. The  latest  intimation  of  the  opinion  of  the  court  is  that  he 
may  exercise  civil  power  without  authority  of  Congress,  in  cases  of 
new  acquisitions,  though  of  course  in  this  case,  as  in  all  others,  the 
action  of  Congress  when  taken,  and  the  precedents  established  by 
Congress  and  the  Supreme  Court  in  other  cases,  bind  the  President. 
Thus,  there  is  no  danger  of  the  President  becoming  an  "  emperor." 
The  imperialism  of  the  present  day  leaves  the  legislature  of  the 
metropolitan  nation  as  the  final  tribunal  and  arbiter  of  the  empire, 
controlling  by  its  decision  the  executive.  Any  exercise  by  the  Presi- 
dent of  the  power  of  the  nation  over  the  colonies  is  as  an  official  or 
tribunal  of  first  instance;  so  that  he  exercises  this  power  under  the 
authority  or  subject  to  the  disapproval  of  Congress,  and  subject  also 
to  its  power  to  modify,  overrule,  or  supersede  his  action. 
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The  advantage  in  having  the  President  exercise  the  power  of  the 
nation  over  the  eolonies  in  the  first  instance  is  that  the  Execiilire 
Departments  of  the  Government  can  usually  act  more  effectively  in 
matters  which  require  an  investigation  of  facta  external  to  the  LTniied 
States  than  can  the  Congress;  and  while  Congress  must,  in  mailer* 
of  great  importance,  make  such  investigations  and  adjudicate  and 
finally  detcniiine  the  great  questions  arising  in  the  course  of  our 
relations  with  our  colonies,  the  power  of  the  nation  over  the  colonies 
will,  it  would  seem,  probably  be  most  justly  exercised  if  the  President 
exemsea  it  in  the  first  instance  in  all  matters  not  of  great  impor- 
tance, and  Congress  contines  itself  to  supervising  his  action  and 
determining  questions  of  great  importance. 

Another  question  which  has  been  much  discussed  is,  How  are  the 
powers  of  the  metropolitan  nation  in  its  empire,  regarding  the 
empire  as  federaliatic,  to  be  legally  limited? 

The  difficulty  with  every  federalistic  conception  of  empire  is  to 
find  some  principle  by  which  the  powers  of  the  metropolitan  nation 
in  the  empire  may  be  legally  limited.  It  is  productive  only  of  con- 
fusion to  speak  of  an  organism  as  federal  or  even  federalistic,  when 
as  a  matter  of  fact  the  limitations  upon  the  power  of  the  central 
government  are  in  their  last  analysis  only  self-limitations.  Three 
theories  have  l)een  suggested  concerning  the  basis  upon  which  the 
limitation  of  the  powers  of  a  metropolitan  nation  in  its  empire  may 
be  regarded  as  legally  limited.  The  first  is  the  theory  of  the  Supreme 
Court  of  the  United  States,  that  the  power  of  the  Congress  of  the 
United  States  over  the  colonies  is  limited  by  all  the  *'  applicable 
provisions  "  of  the  Constitution  of  the  United  States.  This  theory 
furnishes  a  basis  for  legal  limitations  upon  governmental  power  as 
respects  individuals,  and  enables  the  coarts  to  protect  the  rights  of 
the  individual  in  eases  arising  in  or  with  relation  to  the  colonies; 
but  it  seems  to  afford  no  basis  for  legal  limitations  upon  the  purely 
political  powers  of  the  metropolitan  nation  and  the  colonies.  The 
Supreme  Court  can  determine  what  provisions  of  the  Constitution 
are  applicable  in  eases  involving  ihe  rights  of  individuals;  but  even 
though  all  concerned  agree  that  the  relations  between  the  United 
States  and  the  colonies  are  to  be  determined  by  applying  the  ap- 
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plicable  provisions  of  the  Constitution  of  the  United  States,  there  is 
still  lacking  a  basis  on  which  to  decide  the  question  of  applicability 
in  those  purely  political  disputes  which  are  outside  the  jurisdiction 
of  the  Supreme  Court.  Another  theory  of  the  manner  in  which  the 
powers  of  a  metropolitan  nation  in  its  empire  are  limited  is  that 
these  limitations  are  under  an  unwritten  constitution  theoretically 
established  by  all  the  people  of  the  empire,  but  actually  not  existent 
except  as  formulated  by  the  act  of  imperial  conferences,  by  imperial 
arbitrations,  and  by  imperial  legislation.  But  this  is  indefinite,  and 
all  limitations  of  this  kind  would  seem  to  be  in  their  last  analysis 
self-limitations.  A  third  and  perhaps  the  most  reasonable  theory  is 
that  the  powers  of  a  metropolitan  nation  in  its  empire  are  limited  by 
an  imperial  law  common  to  all  empires,  nations,  states,  and  colonies, 
which  is  based,  like  international  law,  on  the  common  juridical 
sentiment  of  the  civilized  world  and  upon  the  actual  policy  and 
practice  of  civilized  nations. 

The  supposition  of  the  existence  of  such  an  imperial  law  seems 
at  first  sight  violent,  but  it  is  a  less  difficult  conception  than  was  that 
of  international  law  in  the  time  of  Grotius.  Anyone  who  attempts 
to  study  the  relations  between  nations  and  colonies  or  the  methods 
of  colonial  administration  immediately  finds  it  necessary  to  study 
the  theory  and  practice  of  all  nations  and  all  colonies,  because  the 
necessities  of  the  situation  are  in  a  general  way  the  same  in  the  case 
of  one  nation  and  its  colonies  as  in  the  case  of  all  other  nations  and 
their  colonies.  It  is  true  that  there  will  probably  always  be  disputes 
arising  between  nations  and  their  colonies  which  can  not  be  settled 
by  the  application  of  known  principles;  but  the  same  is  true  con- 
cerning disputes  of  nations  with  other  nations,  and  yet  this  is  not 
considered  to  militate  against  the  existence  of  international  law. 
The  supposition  of  an  imperial  law  makes  it  possible  to  understand 
the  tendency  toward  the  solution  by  imperial  conference  and  im- 
perial arbitration  of  questions  arising  in  the  course  of  the  relations 
between  Great  Britain  and  its  colonies.  According  to  the  federalis- 
tic  conception  of  empire,  the  relations  between  the  member-states  of 
the  empire  have  an  international  aspect,  and  these  relations  are  propH 
erly  settled  by  conference  between  the  states  within  the  empire,  or. 
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in  ease  of  failure  of  the  conference  to  agree  unanimously,  bv  arbitis- 
tion  within  tlie  empire.  Conferen«?  or  arbitration  supposes  the 
existeDoe  of  a  law  bv  which  the  political  unit^  who  join  in  the  con- 
ference or  who  submit  to  arbitration  recognize  themselves  to  le 
botmd. 

The  sappodition  of  an  imperial  law  determining  the  relations 
between  nations  and  their  colonies  is  opposed  to  any  conception  of 
world  emjHre.  It  is  essential  to  the  conception  of  such  an  imperial 
law  that  there  .'^lionld  always  exist  several  empires,  as  well  as  nations 
withont  colonips,  by  whose  theory  and  practice  the  principles  of 
BDch  a  law  ^oiiUl  be  detenniDed. 

On  the  thooFA-  of  a  federalistic  empire  under  imperial  law,  non-self- 
governing  or  partially  self -governing  colonies  are  regarded  as  states 
of  the  empire  equally  with  self-governing  colonies,  and  are  entitled 
to  participate  in  imperial  conferences  and  to  submit  their  questions 
to  imperial  arbitration.  OtScials  appointed  by  the  United  States  to 
participate  in  the  local  government  of  colonies  are  not  in  tlie  position 
of  rulers  of  tlie  colony,  but  of  substitutes  for  citizens  of  the  colonies 
in  the  office*  lielil  by  them;  and  such  substitution  is  to  last  only  so 
long  as  necefi.-uri-  in  order  that  there  may  be  a  just  and  stable  local 
government. 

It  seems,  tiicrefore,  that  in  the  federalistic  American  empire 
formed  of  the  riiitcil  States  as  mctroiwHia n  nation  and  the  insular 
countries  as  member-states,  it  ie  possible  to  find,  in  this  imperial 
law,  if  recc^nized  and  acted  upon,  a  basis  for  l^al  limitations  upon 
the  powers  of  the  United  States  when  exercising  power  for  the  cmn- 
mon  purposes  of  the  empire,  and  upon  the  powers  of  the  insular 
countries  when  exercising  power  for  local  purposes. 

Another  question  which  is  beginning  to  be  discussed  is,  How  shall 
the  exercise  of  the  power  of  the  metropolitan  nation  in  its  empire, 
by  the  legislature,  and  by  the  executive  with  the  authorit;  or  subject 
to  the  disapproval  of  the  legislature,  be  safeguarded! 

The  first  safeguard  would  seem  to  be  the  recc^ition  by  the  legis- 
lature and  the  executive  of  the  nation  and  by  the  people  of  the 
nation  and  of  the  empire,  that  all  imperial  matters  are  r^ilated 
by  imperial  law.  By  such  a  recognition,  all  danger  of  absolutism  in 
the  empire  may,  it  would  seem,  be  avoided.     Every  act  of  the  met- 
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ropolitan  nation  or  of  the  colonies  would  thus  be  judged  of  by  the 
nation,  by  the  colonies,  and  by  the  world  at  large  as  an  act  of  juris- 
diction, and  the  relations  of  the  different  parts  of  the  empire  would 
be  based  upon  justice,  reason,  and  mutual  interest 

A  second  safeguard  would  be  the  establishment  of  a  department  of 
imperial  affairs  in  the  executive  government  of  the  nation.  Assum- 
ing that  the  relations  between  a  nation  and  its  colonies  are  under 
imperial  law  and  that  those  between  it  and  other  nations  are  under 
international  law,  it  results  that  the  affairs  of  nations  having 
colonies  fall  into  three  great  classes  —  internal  affairs,  imperial 
affairs,  and  foreign  affairs.  To  imperial  affairs,  therefore,  it  would 
8eem  that  the  separate  secretariat  should  be  appropriated. 

A  third  safeguard  would  be  the  establishment  of  special  councils 
in  the  metropolitan  nation,  advisory  to  the  executive  and  legislature, 
composed  of  men  who  are  familiar  with  the  local  circumstances  of 
the  colonies  and  with  the  history,  the  principles,  and  the  practice 
of  imperial  government,  whose  advice  might  be  taken  on  proposed 
governmental  action,  and  from  whom  investigating  boards  for  im- 
perial purposes  and  tribunals  of  imperial  arbitration  might  be 
selected.  This  method  of  safeguarding  the  action  of  the  executive 
and  legislature,  when  either  is  exercising  the  power  of  the  nation  in 
the  empire,  is  already  adopted  to  a  greater  or  less  extent  in  the 
British  and  European  empires. 

A  fourth  safeguard  would  be  the  institution  of  imperial  con- 
ferences, at  which  commissioners  of  the  nation,  together  with  its 
secretary  for  imperial  affairs,  may  confer  with  commissioners  of  the 
colonies  for  the  purpose  of  reaching  by  agreement  a  decision  of  com- 
plicated and  difficult  questions  arising  in  the  empire  or  growing  out 
of  the  relations  between  the  empire  and  the  rest  of  the  world.  By 
the  action  of  the  imperial  conference  of  the  British  Empire  held  at 
London  in  1907,  imperial  conferences  at  regular  periods  were  recog- 
nized as  a  part  of  the  government  of  the  Empire. 

A  fifth  safeguard  is  the  institution,  within  the  nation,  of  tri- 
bunals of  imperial  arbitration,  by  whose  decisions  upon  imperial 
questions  the  nation  and  the  colonies  will  hold  themselves  to  be  bound, 
but  who  would  not  be  called  upon  to  act  except  when  imperial 
conferences  failed  to  agree  unanimously. 
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With  these  various  eafegusrclB  thrown  about  the  exerase  of  power 
in  tlie  empire  hy  the  Congress  and  the  President  of  the  Uniled 
States,  and  with  the  additional  safeguard  for  the  life,  liberty,  and 
properly  of  the  individual  given  through  the  exercise  by  the  Su- 
preme Court  of  jurisdiction  throughout  the  American  empire  in  all 
eases  in  which  these  rights  are  claimed  to  be  violated,  it  seems  that 
no  danger  to  the  institutions  of  the  country  is  to  he  feared.  The 
system  of  federalistic  imperialism  which  has  be«n  outlined  above 
preserves  all  the  American  principles  —  the  principle  of  political 
unity  throughout  the  regions  under  jVmerican  jurisdiction,  with 
states'  rights  universally  recognized  and  protected;  the  principle  of 
governmental  power  universally  limited  by  a  supreme  law,  with  these 
limitations  enforced  hy  adeqnate  safeguards;  and  the  principle  of 
protection  by  the  courts  of  the  individual's  fundamental  rights 
against  the  Qovemment. 

Another  question  which  is  becoming  serious  in  the  British  Empire 
and  may  very  likely  become  serious  in  the  American  empire  is, 
What  are  the  rights  of  (wmmeree  and  intercourse  between  Uie  dif- 
ferent states  of  the  empire,  growing  out  of  the  imperial  citizenship 
vhicb  follows  from  the  recognition  of  the  federaliatic  unity  of  the 
empire! 

Id  answer  to  this,  it  is  to  be  considered  that  the  federalistic  em- 
pire of  the  future  is  probably  to  vary  from  the  federally  united 
political  organisms  like  the  United  States  in  the  direction  of  inter- 
nationalism. That  is  to  say,  the  powers  exercised  hy  the  United 
States  for  the  common  purposes  of  the  empire  and  the  powers  ex- 
ercised by  the  colonies  within  themselves  are  probably  always  to 
have  somewhat  the  aspect  that  they  would  have  if  the  United  States 
and  its  colonies  were  an  alliance  and  the  United  States  were  the 
leader  of  the  alliance.  Somewhere  in  the  direction  of  federal 
union,  between  the  two  extremes  of  alliance  and  strict  unity,  the 
line  is  to  be  drawn  by  which  the  details  of  government  in  the  empire 
will  he  determined.  Imperial  citizenship  probably  will  not,  there- 
fore, carry  with  it  the  same  rights  of  unrestricted  commerce  and 
intercourse  within  the  empire  that  citizenship  of  the  United  States 
carries  within  the  American  Union.  The  relations  between  the  dif- 
ferent stales  of  the  empire  and  the  relations  of  each  state  with  the 
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metropolitan  nation  will  doubtless  always  have  an  aspect  somewhat 
international.  The  inhabitants  of  each  colony,  as  a  state  of  the 
empire,  will  no  doubt  be  recognized  as  having  an  imperial  citizen- 
ship by  virtue  of  their  state  citizenship,  which  will  carry  some  rights 
in  each  other  state  of  the  empire  different  from  those  which  they 
would  enjoy  in  a  foreign  nation.  But  each  colony,  as  a  state  of  the 
empire,  must  be  permitted  to  exercise  such  rights  as  are  properly 
necessary  for  its  self-preservation  and  for  the  highest  development 
of  itself,  the  empire,  and  the  world  at  large;  and  therefore  each 
colony  must,  it  would  seem,  be  permitted,  within  limits,  and  subject 
to  the  control  of  imperial  conference  and  imperial  arbitration,  to 
regulate  not  only  its  commerce  but  also  its  intercourse  with  the 
other  parts  of  the  empire,  even  perhaps  in  extreme  cases  to  the  point 
of  prohibiting  such  trade  and  immigration  proceeding  from  within 
the  empire  itself  as  is  incompatible  with  the  self-preservation  of  the 
colony. 

Another  and  most  important  question  which  suggests  itself  is, 
How  are  all  parts  of  an  empire  justly  to  contribute  the  funds  which 
it  is  necessary  for  the  metropolitan  nation  to  use  for  the  common 
defense  and  welfare  of  the  empire  ? 

The  conception  of  a  federalistic  empire  negates  the  idea  of  a  com- 
mon congress  or  parliament  of  the  empire  in  which  each  state  of  the 
empire,  and  its  population,  are  represented;  hence,  there  can  be  no 
taxation  for  the  common  purposes  of  the  empire. »  It  also  negates  the 
idea  of  the  metropolitan  nation  exploiting  the  colonies  for  its  own 
benefit,  and  thus  obtaining  indirectly  from  the  colonies  the  resources 
with  which  to  pay  the  debts  incurred  by  it  for  the  common  defense 
and  welfare.  In  the  federalistic  empire,  therefore,  the  money  to 
meet  the  expenses  incurred  in  the  common  defense  and  for  the  com- 
mon welfare  must  be  obtained  by  the  contribution  of  the  colonies. 
These  contributions  will  naturally  be  determined  by  imperial  con- 
ferences, or,  on  failure  of  the  conferences  to  agree,  by  imperial 
arbitration. 

The  greatest  expenses  which  the  metropolitan  nation  will  have  to 
incur  in  the  exercise  of  power  for  the  common  piirposes  of  the  states 
of  the  empire  will  no  doubt  be  those  arising  from  tlie  defense  of 
empire  and  from  the  establishing  of  communication  between  the 
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different  parts  of  the  empire.  The  wide  separation  of  the  parts  of 
the  empire  requires  the  maintenance  of  a  large  fleet  for  imperial 
defense  and  of  cables  and  other  modes  of  communication.  To  these 
expenses  it  seems  clear  that  the  colonies  should  contribute  justly. 
But  as  some  wars  made  by  the  nation  may  be  aggressive,  or  may 
concern  the  metropolitan  nation  exclusively,  it  seems  not  impossiblo 
that,  as  the  federalistic  nature  of  the  empire  comes  to  be  recognized, 
a  rule  of  international  law  may  be  established  permitting  neutrality, 
in  some  cases,  to  a  colony  not  contributing  to  the  expenses  of  war 
waged  by  the  nation,  upon  proper  conditions. 

From  what  has  been  said,  it  has,  it  is  hoped,  been  made  clear  that 
imperialism  is  not  a  policy  which  implies  "  ownership  "  of  peoples 
or  ^  rule  over  subject-peoples,"  and  that  in  the  last  three  decades  the 
character  of  imperial  policy  has  so  much  changed  that  it  may  not  be 
unremovable  to  believe  that  the  policy  is  evolving  into  a  science. 
A$  iher^  is  a  recognized  science  of  international  relations  and  another 
nKtMPEiiztd  science  of  the  internal  relations  of  nations  and  states, 
ibere  may  yet  perhaps  be  recognized  a  science  of  imperial  relations. 

Unlike  the  policy  of  "  neutralization,"  imperialism  preserves  the 
;rf«tiici(  ifmK  and  involves  no  change  in  the  existing  relationships  of 
iKe  ntttiiviis  and  states  of  the  world;  as  an  American  policy  it  is 
wMly  ivnsisttnt  with  the  permanent  maintenance  of  the  Monroe 
l\vcrim\  It  dvH>s  not  imply  extension  of  power  by  aggression;  on 
rh^  vvtttwirv,  it  aiwpts  the  existing  situation  as  respects  nations  and 
:WtrvvK>uit>^  and  stvks  to  ascertain  the  just  principles  applicable  to 
tbv  r\*Utuui^hi(\  on  the  theory  that  the  peace  of  nations  and  states, 
;t.<  v»f  utvUvivlunlt^  dojHmds  upou  the  establishment  of  just  principles, 
^htvh^  bv  ^ncml  r^w^irnition  and  adoption,  determine  the  relations 
ojf  cdv*h  ^^  tht*  v>thcr.  The  empire  thus  established,  in  which  indi- 
\»un^t  rt.<hrs^  s^ratc  risrhts.  and  republican  institutions  are  secured 
.iM%i  <ucirtt«t\'\\l  to  tho  fullest  extent  possible,  has  a  benevolent  purpose 
Nfchk^  mi^t  not  exist  in  an  alliance  of  great  powers  doing  "police 
vhu\  ^^  owp  ''  Ht'urrali^xl  "  states. 

Vx  vKv^  ^uuipK'r.  juster.  more  practicable,  and  more  useful 
iiN**V\.   *Wr\'lk»r\\  it  Avms  that  imperialism  is  to  be  preferred  to 

Alpheus  Henby  Snow. 
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II 

THE  CREATION  OF  THE  DEPARTMENT  OF  STATE 

Although  the  Constitution  did  not  provide  in  terms  for  the  crea- 
tion of  Executive  Departments  of  the  Government,  it  spoke  of  them 
as  things  which  would  be  established  as  a  matter  of  course.  Article 
II,  section  2,  in  treating  of  the  powers  of  the  President,  said :  "  He 
may  require  the  Opinion,  in  ^vriting,  of  the  principal  Officer  in  each 
of  the  executive  Departments,  upon  any  Subject  relating  to  the 
duties  of  their  respective  Offices ;  "  and  further  in  the  same  sec- 
tion :  "  but  the  Congress  may  by  law  vest  the  appointment  of  such 
inferior  officers,  as  they  think  proper,  in  the  President  alone,  or 
in  the  courts  of  law,  or  in  the  heads  of  Departments,^^ 

Under  the  old  Government  Congress  had  provided  Departments 
of  Finance  and  War,  as  well  as  Foreign  Affairs,  and  in  the  Con- 
stitutional Convention  it  was  shown  that  the  framers  had  in  mind 
the  creation  of  more  effective  Executive  Departments  to  take  their 
place.  Alexander  Hamilton's  plan  of  government  contemplated  a 
supreme  executive  "  to  have  the  sole  appointment  of  the  heads  or 
chief  officers  of  the  Departments  of  Finance,  War,  and  Foreign 
Affairs."  *  Oliver  Ellsworth  proposed  that  there  be  an  executive 
council  to  consist  of  the  President  of  the  Senate,  the  Chief  Justice, 
"  and  the  ministers  as  they  might  be  established  for  the  department 
of  foreign  and  domestic  affairs,  war,  finance  and  marine,  who  shall 
advise  but  not  conclude  the  President."  ^  Gouvemeur  Morris  of 
Pennsylvania,  seconded  by  Charles  Pinckney,  of  South  Carolina, 
submitted  the  following: 

To  assist  the  President  in  conducting  the  Public  affairs  there  shall  be 
a  Council  of  State  composed  of  the  following  officers  —  1.  The  Chief 
Justice  of  the  Supreme  Court,  who  shall  from  time  to  time  recommend 
such  alterations  of  and  additions  to  the  laws  of  the  U.  S.  as  may  in 

1  Writings  of  Madison  (Hunt),  III,  195. 
«  /ftwf.,  IV,  234. 
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his  opinion  be  necessary  to  the  due  admiiiistratioii  of  Justice,  and  such 
as  may  promote  useful  learning  and  ineuleate  sound  morality  through- 
out the  Union:  He  shall  he  i'residcnt  of  the  Council  in  the  absence 
of  the  President. 

2.  The  Secretary  of  Domestic  AffairB  who  shall  be  appointed  by  tiie 
President  and  iiold  his  olfiee  during  pleasure.  It  BhalJ  be  his  doty  to 
attend  to  matters  of  general  police,  the  State  of  Agriculture  and  Manu- 
factures, the  opening  of  roads  and  navigations,  and  the  facilitating  eom- 
inunieations  thro'  the  States;  and  he  shall  from  time  to  time  recommend 
such  measures  and  establishments  as  may  tend  to  promote  those  objects. 

3.  The  Secretary  of  Commerce  and  Finance  who  shall  be  appointed 
by  the  President  during  pleasure.  It  sliall  be  his  duty  to  superintend 
all  matters  relating  to  the  public  finances,  to  prepare  &  report  plans  of 
revenue  and  for  the  regulation  of  I'Jxjwnditures,  and  also  to  recommend 
such  tilings  as  may  in  his  Judgment  promote  the  commercial  interests  of 
the  V.  S. 

4.  The  Secretary  of  foreign  affairs  who  shall  also  be  appointed  by 
the  President  during  pleasui'c.  It  shall  be  his  duty  to  correspond  with 
all  foreign  Ministers,  prepare  plans  of  Treaties,  &  consider  such  as  may 
be  transmitted  from  abroad,  and  generally  to  attend  to  the  interests  of 
the  "U,  S.  in  their  connections  with  foreign  powers, 

5.  The  Secretary  of  War  who  shall  also  be  appointed  by  the  Presi- 
dent during  pleasure.  It  shall  he  his  duty  to  superintend  everything 
relating  to  the  war  Department,  such  as  the  raising  and  equipping  of 
troops,  the  care  of  military  stores,  public  fortifications,  arsenals  &  the 
like  —  also  in  time  of  war  to  prepare  and  recommend  plans  of  oSence 
and  Defence. 

6.  The  Secretary  of  the  Marine  who  shall  also  be  appointed  during 
idi-ai^urc— It  shiilj'bc  his  duty  to  siipcriiit™-!  every  tlunt;  r^'l^iiiiiL'  lo 
the  Marine  Department,  the  public  ships,  Dock  Yards,  naval  Stores  ft 
Arsenals  —  also  in  the  time  of  War  to  prepare  and  recommend  plans  of 
offence  and  defence. 

The  President  shall  also  appoint  a  Secretary  of  Stat«  to  hold  office 
during  pleasure;  who  shall  be  Secretary  to  the  Council  of  State,  and 
also  public  Secretary  to  the  President.  It  shall  be  his  duty  to  prepare 
all  Public  dispatches  from  the  President  which  he  shall  countersign. 

The  President  may  from  time  to  time  submit  any  matter  to  the  dis- 
cussion of  the  Council  of  State,  and  he  may  require  the  written  opinions 
of  any  one  or  more  of  the  members:  But  he  shall  in  all  cases  exercise 
his  own  judgment,  and  either  Conform  to  such  opinions  or  not  as  he 
may  think  proper ;  and  every  officer  above  mentioned  shall  be  responsible 
for  his  opinion  on  the  affairs  relating  to  this  particular  Department 

Each  of  the  officers  above  mentioned  shall  be  liable  to  impeachment 
&  removal  from  office  for  neglect  of  duty  malversation  or  corruption,* 

(  Writings  of  Madison  (Hunt).  IV,  242. 
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While  the  proposition  for  a  council  of  state  was  rejected,  a  part 
of  the  purpose  which  it  was  intended  to  serve  was  recognized  in  sec- 
tion 2,  article  2  of  the  Constitution,  which  provides  that  the  Presi- 
dent "  may  require  the  Opinion,  in  writing,  of  tlie  principal  OflScer 
in  each  of  the  executive  Departments,  upon  any  Subject  relating 
to  the  Duties  of  their  respective  OflSces."  Morris's  motion  and 
others  looking  to  the  same  end  show  that  the  members  of  the  con- 
vention entertained  well-defined  ideas  of  the  division  of  the  duties 
of  executive  government. 

The  first  Congress  under  the  Constitution  obtained  a  quorum  in 
both  branches  on  April  6,  1789,  when  the  electoral  votes  for  Presi- 
dent and  Vice-President  were  counted.  On  April  30  George  Wash- 
ington was  inaugurated  and  entered  upon  the  duties  of  the  Presi- 
dency, but  as  yet  no  executive  machinery  had  been  arranged.  The 
attention  of  Congress  had  been  engrossed  by  the  question  of  pro- 
viding revenue  with  which  to  run  the  new  Government,  and  it  was 
not  until  May  19  that  the  matter  of  creating  Executive  Departments 
was  taken  up.* 

On  that  day  Elias  Boudinot,  of  New  Jersey,  formally  brought  it 
before  the  Committee  of  the  Whole  of  the  House  of  Representatives. 

"  The  great  Executive  Departments,"  he  said,  "  which  were  in 
existence  under  the  late  Confederation,  are  now  at  an  end,  at  least 
so  far  as  not  to  be  able  to  conduct  the  business  of  the  United  States." 
The  Constitution,  he  continued,  contemplated  Executive  Departments 
to  aid  the  President.  The  finances  of  the  Government  required 
immediate  attention.  The  old  Departments  could  not  be  models  for 
the  new,  because  of  the  essential  change  which  had  taken  place  in  the 
Government.  He  preferred  that  provision  be  made  first  for  a 
Department  of  Finance,  the  head  of  which  should  be  termed  "  the 
Secretary  of  Finance,"  and  after  that  to  proceed  to  the  consideration 
of  the  War  Department  and  Department  of  Foreign  Affairs. 

Egbert  Benson,  of  New  York,  moved  that  three  Departments  be 
established  "  in  aid  of  the  Chief  Magistrate,"  to  be  "  severally  de- 
nominated  the  Department  of  Foreign  Affairs,  Treasury,  and  War." 
John  Vining,  of  Delaware,  thought  there  should  be  added  a  Home 

*  Annals  of  Cong.,  1st  Cong.,  vol.  1,  p.  368  ei  seq. 
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Department  to  deal  witli  tlie  territorial  poasessions  and  domestic 
affairs  of  the  country.  After  further  debate  James  Madison  offered 
as  a  eiibstitute  for  the  several   motions  before  tlie  committee  the 

following : 

That  there  shall  be  eetabliehed  an  Executive  Department,  to  be  denom- 
inated the  Department  of  Foreign  Affairs,  at  the  head  of  which  there 
Ehall  be  au  officer,  to  be  called  the  Secretary  to  tlie  Departmeat  of 
Foreign  Attairs,  who  shall  be  appointed  by  the  President,  by  and  with 
tlie  advice  and  consent  of  the  Senate;  and  to  lie  removable  by  the 
President. 

That  there  shall  be  a  Treasury  Department,  &c. 

That  there  shall  be  a  War  Department,  &c. 

Vining  at  once  proposed  to  add  a  "  Domestic  Department,"  but 
presently  withdrew  the  motion  for  the  time  being.  Samuel  Liver- 
more,  of  Massachnsetts,  objected  to  the  Department  of  Foreign 
Affairs  being  placed  at  the  head  of  the  list.  He  thought  the  Treas- 
ury Department  was  the  most  important  and  should  go  first.  The 
committee,  however,  accepted  Madison's  motion;  but  when  it  took 
up  the  matter  of  the  appointment  and  removal  of  the  Secretary  an 
interesting  debate  arose. 

William  Smith,  of  South  Carolina,  thought  it  unnecessary  to  pre- 
scribe that  the  Secretary  of  Foreign  Affairs  sbotild  he  appointed 
"  by  the  President,  hy  and  with  the  advice  and  consent  of  the 
Senate,"  as  the  Constitution  already  prescribed  this  mode,  and  the 
clause  concerning  removability  was  objectionable  because  it  con- 
ferred the  power  of  removal  upon  the  President  alone.  On  hh 
motion  the  clause  relative  to  the  mode  of  appointment  was  struck 
out.  Smith  then  said  he  doubted  if  the  Secretary  could  be  removed 
by  the  President.  Being  once  in  office  he  must  remain  until  death  or 
conviction  upon  impeachment.  Jackson,  of  G^rgia,  proposed  that 
the  President  be  given  power  to  suspend  the  Secretary  after  hia 
impeachment  by  the  Senate,  but  thought  his  removal  required  his  con- 
viction upon  impeachment  by  the  Senate.     Boudinot  replied : 

The  gentlemen  who  denied  the  power  of  the  President  to  remove  from 
office  founded  their  opinion  upon  the  fourth  section  of  the  second  article 
of  the  Constitution,  where  it  declared  that  all  officers  shall  be  removed 
from  ofBce  on  impeachment  for,  and  on  conviction  of,  treason  or  bribei?. 
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If  their  construction  is  admissible,  and  no  officer  whatever  is  to  be 
removed  in  any  other  way  than  by  impeachment,  we  shall  be  in  a  deplor- 
able situation  indeed.  Consider  the  extent  of  the  United  States,  and 
the  difficulty  of  conducting  a  prosecution  against  an  officer,  who,  with 
the  witnesses,  resides  a  thousand  miles  from  the  seat  of  government. 
But  suppose  the  officer  should,  by  sickness,  or  some  other  accident,  be 
rendered  incapable  of  performing  the  functions  of  the  office,  must  he 
be  continued?  And  yet  it  is  to  be  apprehended  that  such  a  disability 
would  not  furnish  any  good  ground  for  impeachment;  it  could  not  be 
laid  as  treason  or  bribery,  nor  perhaps  as  a  high  crime  or  misdemeanor. 
Would  gentlemen  narrow  the  operation  of  the  Constitution  in  this 
manner,  and  render  it  impossible  to  be  executed? 

Impeachment,  he  contended,  was  provided  for  in  the  Constitution 
as  a  means  of  removal  for  crimes  and  not  as  the  ordinary  means. 

White,  of  Virginia,  argued  that  in  all  cases  the  party  who  ap- 
pointed ought  to  judge  of  the  removal  and  the  Senate  must  partici- 
pate in  the  one  as  it  did  in  the  other. 

Madison  argued  on  the  other  side.  To  deny  the  President's  power 
of  removal  would,  he  said,  establish  every  officer  of  the  Government 
in  place  during  good  behavior,  which  would  be  fatal  to  the  Govera- 
n[ient  The  President  must  have  the  power  of  removal  from  office, 
so  that  he  might  be  held  responsible  for  his  subordinate's  conduct, 
and  the  head  of  an  Executive  Department  should  be  responsible  to 
the  President  alone.  To  say  that  he  must  not  be  removed  without 
the  advice  and  consent  of  the  Senate  was  to  relieve  the  President  of 
responsibility  and  make  the  Senate  share  it,  and  the  Senate  could 
not  be  held  to  accountability.  "  But  why,"  he  said,  "  it  may  be 
asked,  was  the  Senate  joined  with  the  President  in  appointing  to 
office,  if  they  have  no  responsibility  ?  I  answer,  merely  for  the  sake 
of  advising,  being  supposed,  from  their  nature,  better  acquainted 
with  the  character  of  the  candidates  than  an  individual;  yet  even 
here  the  President  is  held  to  the  responsibility  —  he  nominates,  and, 
with  their  consent,  appoints.  No  person  can  be  forced  upon  him  as 
an  assistant  by  any  other  branch  of  the  Government."  There  was 
another  objection  to  the  Senate  sharing  in  the  dismissal.  It  would 
tend  to  mingle  the  executive  and  legislative  branches.  It  had  been 
objected  by  those  who  were  reluctant  to  accept  the  Constitution  that 
the  Senate  shared  too  much  of  the  executive  power.     It  would  be 
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impolitic  and  unwise,  therefore,  lo  extend  tbeir  power  in  this 
direction. 

At  the  close  of  the  debate  the  que^tioo  was  taken  and  bv  a  eos- 
eiderable  majority  decided  in  favor  of  the  right  of  retnoTal. 

The  next  day  the  House,  still  in  Committee  of  the  Whole,  pro- 
ceeded to  the  consideration  of  the  bill  to  create  a  Treasury  Depart- 
meat,  and  on  JJay  21  agreed  to  the  following: 

Resolved,  That  it  Lb  the  opinion  of  this  committee  that  there  ought  to 
be  established  the  following  Executive  departments,  y\z:  A  Department 
of  Foreign  Affairs,  at  the  head  of  which  shall  be  an  ofBcer  to  be  called 
Secretary  to  the  L'niled  States  for  the  Department  of  Foreign  Affair^ 
removable  by  the  President.  A  Treasury  Department,  at  the  head  of 
which  shall  be  an  officer  to  be  called  Secretary  to  the  Tnited  States  for 
the  Treasury  Department,  removable  bv  the  President-  A  Departmsit 
of  War.  at  the  head  of  which  shall  be  an  officer  to  be  called  Secretary 
to  the  United  States  for  the  Department  of  War,  removable  bv  the 
Preaident. 

Resolved,  That  this  Houw  doth  concur  with  the  committee  in  the  said 
resolution;  and  that  a  committee,  to  consist  of  eleven  members,  be 
appointed  to  prepare  and  bring  in  a  bill  or  bills  pursuant  thereto. 

The  committee  was  elected,  to  consist  of  Abraham  Baldwin,  of 
Georgia,  Vining,  of  Delaware,  Livermore,  of  Massachasetts,  Madi- 
Bon,  of  Virginia,  Benson,  of  Xew  York,  Borke,  of  South  Caroliaa. 
Filzsimons,  of  Pennsylvania,  Boudinot,  of  Xew  Jersev,  Gerry,  of 
Massachasetts,  and  Cadwalader,  of  Kew  Jersey. 

Baldwin,  the  chairman  of  the  conmiittee,  while  fae  representeii 
Georgia,  had  resided  in  bis  native  State  of  Connecticut  until  tiie 
close  of  the  Revolutionary  war.  He  graduated  at  Yale  in  1772, 
taught  mathematics  in  that  collie  until  1777,  when  he  entered  the 
army  as  a  chaplain  and  served  in  that  capacity  till  1783.  He  then 
settled  in  Georgia,  where  he  became  a  lawyer  and  was  sent  as  i 
delegate  to  the  C<Histitutional  Convention.  He  was  described  by  bis 
contemporary,  William  Pieree,  as  "  a  gentleman  <^  superior  abili- 
ties, and  joins  in  public  debate  with  great  art  and  eloquence."* 
He  was  a  Republican  and  generally  opposed  to  conferring  eztensiTe 
executive  power.    Of  the  other  members  of  the  conmiittee  the  most 

•  Pierre's  notes.    Am.  Hist.  Bev.,  Ill,  333. 
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notable  characters  were  Madisoiiy  ^danus  Burke,  and  Elias  Boudi- 
not.  Madison  and  Boudinot  favored  e£Fective  government  and  were 
not  afraid  of  the  power  of  the  executive ;  but  Burke  was  a  radical  of 
violent  type,  jealous  of  all  government,  and  opposed  to  all  grants 
of  power.* 

The  result  of  the  deliberations  of  the  conmiittee  were  two  bills 
presented  to  the  House  by  Baldwin  June  2,  the  first  "  to  establish 
an  Executive  department,  to  be  denominated  the  Department  of 
War,"  the  second  "  to  establish  an  Executive  department,  to  be 
denominated  the  Department  of  Foreign  Affairs." 

Although  the  bill  to  create  the  War  Department  was  actually  pre- 
sented to  Congress  before  the  bill  to  create  a  Department  of  Foreign 
Affairs,  the  committee  did  not  intend  to  accord  precedence  to  the 
War  Department,  and  the  bill  for  the  Department  of  Foreign 
Affairs  was  considered  first.  It  came  before  the  Committee  of  the 
Whole  on  June  16  and  at  once  the  debate  concerning  the  remov- 
ability of  the  Secretary  was  renewed,  the  arguments  on  both  sides 
which  had  been  made  a  month  before  being  repeated  and  amplified, 
and  continued  for  four  days.  The  question  was  considered  to  be 
of  vital  importance  and  all  the  principal  members  spoke.  There  was 
felt  to  be  force  in  William  Smith's  argument  that  if  the  President 
already  had  tlie  power  of  removel  by  the  Constitution  it  ought  not 
to  be  expressly  given  him  by  the  law,  and  on  the  fifth  day,  June  22, 
Benson  moved  to  amend  the  bill  so  as  simply  to  imply  the  power  of 
removal  in  the  President  by  altering  the  second  clause,  which  pro- 
vided for  a  Chief  Clerk  to  be  appointed  by  the  Secretary  and  em- 
ployed as  he  thought  proper  and  in  case  of  vacancy  in  the  office  of 
Secretary  to  have  charge  of  the  records  and  papers.  He  proposed 
to  strike  out  the  words  "  to  be  removable  by  the  President "  in  the 
first  clause  of  the  bill  and  insert  in  the  second  clause,  with  reference 
to  custody  of  the  records  by  the  Chief  Clerk,  the  words,  "  whenever 
the  said  principal  oflScer  shall  be  removed  from  oflSce  by  the  Presi- 
dent of  the  United  States,  or  in  any  other  case  of  vacancy."  This 
was  carried  by  a  vote  of  30  ayes  to  18  noes,  the  words  "to  be  re- 

•  His  essay  against  the  Society  of  the  Cincinnati  was  translated  into  French 
by  Mirabeau,  and  quoted  in  the  French  Assembly. 
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kf  dm  Praaideiil  **  being  struck  oat  by  a  vote  of  31  ajes  to 
Th»  bill  was  then  ordered  to  be  engrossed  and  on  June  24 
ip  dia  Sonae  bj  a  vote  of  29  to  22. 

to  tiia  Senate  it  read  as  follows : 


by  the  Congress  of  the  United  States  that  there  shaU 

L«e  dapartment  to  be  denominated  the  department  of  Foreign 

jM  tbu  there  shall  be  a  principal  ofBcer  therein,  to  be  called  the 

:or  the  department  of  foreign  affairs,  who  shall  perform  and 

Jatxesv  as  shall  from  time  to  time  be  enjoined  on,  or  be 

ax  him  by  the  President  of  the  United  States  agreeable  to  the 

relative  to  correspondences  Commissions,  or  instructions, 

pdbiic  Ministers  or  Consuls,  from  the  United  States,  or  to 

from  foreign  States  or  Princes,  or  to  memorials  or  other 

from  foreign  public  ministers,  or  other  foreigners,  or  to  such 

reelecting  foreign  affairs,  as  the  President  of  the  United 

sign  to  the  said  department:  and  furthermore  that  the 

odker,  shall  conduct  the  business  of  the  said  department 

A  aMttner  as  the  President  of  the  United  States  shall  from  time 

[Jar  or  instruct. 

it  farther  enacted  That  there  shall  be  in  the  said  department, 
odlcer«  to  be  appointed  by  the  said  principal  officer,  and  to 
therein  as  he  shall  deem  proper,  and  to  be  called  the  Chief ' 

Idw  department  of  foreign  affairs,  and  who  whenever,  the  said 

•'CtMfi^  odieer  shall  be  removed  from  office  by  the  President  of  the 

mnil]L3<>*<^>  ^'  ^  ^^y  <>ther  case  of  Vacancy  shall  during  such  vacancy 

,  ^  charga  and  custody  of  all  records,  books  and  papers  appertain- 

^•j  ifet  ^d  department  —  Provided,  nevertheless  that  no  appointment 

^^iwii  viuef  Clerk  shall  be  valid  until  the  same  shall  have  been  approved 

]^l^dent  of  the  United  States. 

i  c»  it  further  enacted.  That  the  said  principal  officer,  and  every 

.  *i*  -.tirsou  to  be  appointed  or  employed  in  the  said  department,  shall 

x«.ji%  *»^  outers  on  the  exercise  of  his  office  or  employment  take  an  oath 

i  .uSniMtion«  well  and  faithfully  to  execute  the  trust  committed  to  him. 

VshI  be  it  further  enacted  that  the  Secretary  for  the  department  of 

»*v^**  Atfairs,  to  bo  appointed  in  consequence  of  this  act  shall  forthwith 

..:^  ^i*  appointment  be  entitled  to  have  the  Custody  and  charge  of  all 

M^>jt£^  books,  and  papers  in  the  office  of  Secretary  for  the  department 

A  i4ni^u  affairs  heretofore  established  by  the  United  States  in  Congress 

1^1^  the  House  June  24,  1789. 

n^a  is  indorsed  "  Copy  as  it  came  from  House."  ^ 

-  t'.>  ^  Senate  MS.  archives.    The  archives  of  the  House  covering  this  period 
iilifpyed  by  the  British  in  the  war  of  1812. 
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In  the  Senate  the  bill  was  again  debated;  but  the  sessions  were 
held  behind  closed  doors,  and  there  is  no  record  of  what  was  said. 
It  was  passed  July  18,  with  slight  amendment,  the  proviso  requiring 
the  President's  approval  of  the  Chief  Clerk  being  struck  out,  and 
the  phrase  "  Congress  of  the  United  States  "  being  altered  to  "  Sen- 
ate and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled."  ®  On  the  20th  the  House  agreed  to  the 
Senate  amendments,  without  debate,®  and  the  President  signed  the 
bill  the  27th.    The  final  act  read : 

An  act  for  establishing  an  Executive  Department,  to  be  denominated  the 

Department  of  Foreign  Affairs. 

(Sect.  1.)  Be  it  enacted  by  the  senate  and  house  of  representatives  of 
the  United  States  of  America  in  congress  assembled.  That  there  shall  be 
an  executive  department,  to  be  denominated  the  department  of  foreign 
affairs,  and  that  there  shall  be  a  principal  officer  therein,  to  be  called  the 
secretary  for  the  department  of  foreign  affairs,  who  shall  perform  and 
execute  such  duties  as  shall,  from  time  to  time,  be  enjoined  on  or 
intrusted  to  him  by  the  president  of  the  United  States,  agreeable  to  the 
constitution,  relative  to  correspondences,  commissions,  or  instructions,  to 
or  with  public  ministers  or  consuls,  from  the  United  States,  or  to  negocia- 
tions  with  public  ministers  from  foreign  states  or  princes,  or  to  memo- 
rials or  other  applications  from  foreign  public  minister,  or  other  for- 
eigners, or  to  such  other  matters  respecting  foreign  affairs  as  the 
president  of  the  United  States  shall  assign  to  the  said  department;  And 
furthermore,  that  the  said  principal  officer  shall  conduct  the  business  of 
the  said  department  in  such  manner  as  the  president  of  the  United  States 
shall,  from  time  to  time,  order  or  instruct. 

(Sect.  2.)  And  be  it  further  enacted.  That  there  shall  be  in  the  said 
department  an  inferior  officer,  to  be  appointed  by  the  said  principal 
officer,  and  to  be  employed  therein  as  he  shall  deem  proper,  and  to  be 
called  the  chief  clerk  in  the  department  of  foreign  affairs;  and  who, 
whenever  the  said  principal  officer  shall  be  removed  from  office  by  the 

S resident  of  the  United  States,  or  in  any  other  case  of  vacancy,  shall, 
uring  such  vacancy,  have  the  charge  and  custody  of  all  records,  books, 
and  papers,  appertaining  to  the  said  department. 

(Sect.  3.)  And  be  it  further  enacted,  That  the  said  principal  officer, 
and  every  other  person  to  be  appointed  or  employed,  in  the  said  depart- 
ment, shall,  before  he  enters  on  the  execution  of  his  office  or  employment, 
take  an  oath  or  affirmation,  well  and  faithfully  to  execute  the  trust  com- 
mitted to  him. 

•  U.  S.  Senate  MS.  archives. 

•  Annals  of  Cong.,  I,  659. 
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k  Jmi  6*  it  further  enacted.  That  the  secretary  for  the  dcpart- 
HgH  a&irs,  to  be  appointed  in  consequence  of  this  act,  shall, 
itar  his  appointment,  be  entitled  to  have  the  custody  and 
lU  records,  books,  and  papers,  in  the  office  of  secretary  for 
mat  of  foreign  aSairg,  heretofore  established  by  the  United 
aKK^  assembled. '" 
Ki.  July  27,  1789.) 

j3.  before  the  final  passage  of  tliis  act,  but  after  it  had 
;w  House,  Vining  elaborated  his  plan  for  a  Home  Depart- 
Mid  offered  the  following : 

Executive  department  ought  to  be  established,   and   to  be 

duiDicd  the  Home  department ;  the  head  of  which  to  be  called  the 

7  nf  the  United  States  for  the  Home  Department;  whose  duty 

,  be  to  correspond  with  the  Heveral  States,  and  to  see  to  the  execn- 

,'  the  laws  of  the  Union ;  to  keep  the  great  seal,  and  affix  the  same 

publii:  papers,  when  it  ia  necessary ;  to  keep  the  lesser  seal,  and  to 

it  to  commissions,  &c, ;  to  make  out  commissions,  and  enregiater 

iwr  ~&uie'.  to  keep  authentic  copies  of  all  public  acts.  &c. ;  and  transmit 

the  Mine  to  the  several  States;  to  procure  the  acts  of  the  several  States, 

and  report  on  the  same  when  contrary  to  the  laws  of  the  Fnited  States; 

to  lake  into  his  custody  the  archives  of  the  late  Congress;  to  report  to 

Um  I'rcEident  plans  for  the  protection  and  improvement  of  manufactures, 

S '(Culture,  and  commerce ;  to  obtain  a  geographical  account  of  the  several 
tw,  their  rivers,  towns,  roads,  &c. ;  to  report  what  post  roads  shall 
b*  Wltblished ;  to  receive  and  record  the  census ;  to  receive  reports  reepect- 
mg  the  Western  territory;  to  receive  the  models  and  specimens  presented 
bv  inventors  and  authors:  to  enter  all  books  for  which  patents  are 
granted:  to  issue  patents,  &c. ;  and,  in  general,  to  do  and  attend  to  all 
auch  matters  and  thlnga  as  he  may  be  directed  to  do  by  the  President." 

His  proposition  met  with  little  favor.  Benson  thought  "  the  less 
the  government  corresponded  with  particular  States  the  better;  "  and 
White  gave  it  as  his  opinion  that  correspondence  witJi  States  was  the 
business  of  the  Chief  Executive,  and  it  belonged  to  the  judiciary 
to  see  that  the  laws  were  executed.  The  great  seal  might  be  kept  by 
the  Secretary  of  Foreign  Affairs,  and  the  leaser  seal  also."  Com- 
missions should  be  made  out  by  the  Departments  under  which  the 
appointees  were  to  serve.    The  public  acts  could  be  aeaxt  to  the  exeoo- 

10  I  SUtB.  at  Large,  28. 

11  Antials  of  Cong.,  1,  606. 

"There  was  no  lesser  seal  then,  nor  was  one  evar  BUthoriaMl. 
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tives  of  the  States  by  the  officers  of  Congress.  Post  roads  properly 
belonged  under  the  supervision  of  the  Postmaster-Gbneral,  and  it 
was  hardly  necessary  to  establish  a  great  department  for  the  purpose 
of  receiving  the  models,  specimens,  and  books  presented  by  inventors 
and  authors. 

Huntington,  of  Connecticut,  though  the  Secretary  of  Foreign 
Affairs  Was  not  so  overcharged  with  business  that  he  would  be  unable 
to  attend  to  most  of  the  duties  mentioned  by  Vining. 

To  this  Vining  said  that  the  duties  mentioned  in  his  resolutions 
were  necessary,  but  that  they  were  foreign  to  each  of  the  Depart- 
ments projected.  He  thought  they  could  best  be  performed  by  a 
confidential  officer  under  the  President. 

Sedgwick,  of  Massachusetts,  replied  that  he  believed  the  office 
unnecessary,  and  that  if  the  motion  was  negatived  he  would  bring 
in  one  to  assign  the  principal  part  of  the  duties  designed  for  the 
Home  Department  to  the  Secretary  of  Foreign  Affairs. 

Vining's  motion  having  been  defeated  by  a  large  majority,  Sedg- 
wick moved  "  that  a  committee  be  appointed  to  bring  in  a  bill 
supplementary  to  the  act  establishing  the  Department  of  Foreign 
Affairs,   declaring  that   Department   to  be   hereafter   denominated 

,  and  that  the  principal  officer  in  that  Department  shall  have 

the  custody  of  the  records  and  seal  of  the  United  States,  and  that 
such  bill  do  contain  a  provision  for  the  fees  of  office  to  be  taken 
for  copies  of  records,  and  further  provision  for  the  due  publication 
of  the  acts  of  Congress,  and  such  other  matters  relating  to  the 
premises,  as  the  committee  shall  deem  necessary  to  be  reported  to 
this  House." 

This  motion  was  also  defeated.  It  gave,  however,  form  to  the 
idea,  which  had  been  developed  in  debate,  that  the  Department  of 
Foreign  Affairs  would  be  the  most  convenient  place  for  performing 
those  functions  which  did  not  naturally  fall  to  the  Departments  of 
Finance  and  War. 

On  July  27  the  House,  in  Committee  of  the  Whole,  took  into 
consideration  the  report  on  the  joint  rules  to  be  established  with  the 
Senate  "  for  the  enrollment,  attestation,  publication,  and  preserva- 
tion of  the  acts  of  Congress,  and  to  regulate  the  mode  of  presenting 
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.ci-  acCA  to  the  President  of  the  United  States," 
..^•::  iic»  wiiieh  prescribed  how  bilk  should  be  enrolled, 
...  ;--t:a«aALti«i  to  the  President.  This  left  the  final  dis- 
uioi^uon  of  laws  unprovided  for,  and  the  following 


-       *!•- 


...i; 


"''AL  Lt  is  the  opinion  of  this  committee,  that  a  committee 

AfifAiOiusd  to  prepare  and  bring  in  a  bill  or  bills,  to  provide, 

.>;.4ibIisluueDt  of  a  new  department,  for  the  safe  keeping  of 

^   ^oriis>  and  seal  of  the  United  States ;  for  the  anthentica- 

-«.*>*  ti?  iUiii  piipers;  for  establishing  the  fees  of  oflke  to  be  taken 

..4..>&>«oiibv  and  for  copies  of  records  and  papers;  for  making  out 

^  ..•Ltug.couunissions,  and  prescribing  their  form;  and  to  provide 

^,  .  i«  ■*ublieation  of  the  acts  of  Congress. 

.  wi^v  out  the  resolution  Theodore  Sedgwick,  George  Matthews, 
^...4$;a4»  and  Henry  Wyncoop,  of  Pennsylvania,  were  appointed 

x^  IWdwin,  who  presented  the  bill  to  establish  the  Department 

oicigu  Affairs,  Theodore  Sedgwick  was  bom  in  Connecticut 

...  .Aiu\:ated  at  Yale.     He  went  to  Massachusetts  at  an  early  age, 

.^.iv\i  through  the  Revolution,  was  a  member  of  the  Massachusetts 

^v^^^^J^'*^'  ^^  several  occasions,  and  was  an  active  member  of  the 

UA&A4<hu8etts  convention   which   ratified   the   Constitution   of  the 

'  miv\l  iStates.    Unlike  Baldwin,  he  was  a  strong  Federalist,  but  no 

.  .i\   !iuvs  were  applied  in  considering  tlie  creation  of  the  Depart- 

.,viUN,     St*dg\vick  served  in  the  House  until   1796,  when  he  was 

AVii'vl  a  St»nator.     He  was  again  in  the  House  in  1799,  when  he 

•wis^  k-hv»8t»n  Speaker.     In  1802  he  went  on  the  Supreme  Bench  of 

^la^s»u•husetts,  w-here  he  remained  until  his  death  in  1813. 

bVur  days  after  his  committee  was  appointed   (on  July  31)  he 

•  tWivd  the  House  "a  bill  to  provide  for  the  safe  keeping  of  the 

Kis,  iwords,  and  great  seal  of  the  United  States,  for  the  publica- 

lou,  preservation,  and  authentication  of  the  acts  of  Congress,  &c./' 

which  was  read  and  laid  upon  the  table.     On  Monday,  August  3, 

\\  wHi"  taken  up  and  made  a  special  order  for  Friday  the  7th,  but 

wart  not  considered  till  August  27,  when  it  was  passed  without  re- 

vvrilcil  debate  and  sent  to  the  Senate,  being  received  by  that  body 

August  28  and  committed  on  September  2  to  a  committee  composed 
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of  Rufus  King,  of  New  York,  William  Paterson,  of  New  Jersey, 
and  Jacob  Read,  of  South  Carolina.  On  September  7  it  was  agreed 
to  with  unimportant  amendments  and  received  back  by  the  House. 
The  next  day  the  amendments  were  agreed  to  and  it  was  approved 
by  the  President  September  15. 

It  read  as  follows : 

An  act  to  provide  for  tlie  safe  keeping  of  the  Acts,  Records  and  Seal, 
of  the  United  States,  and  for  other  purposes. 

(Sect.  1.)  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That  the  Execu- 
tive department,  denominated  the  Department  of  Foreign  affairs,  shall 
hereafter  be  denominated  tlie  Department  of  State,  and  the  principal 
oflScer  shall  hereafter  be  called  the  Secretary  of  State. 

(Sect.  2.)  And  be  it  further  enacted.  That  whenever  a  bill,  order,  reso- 
lution, or  vote  of  the  Senate  and  House  of  Representatives,  having  been 
approved  and  signed  by  the  President  of  the  United  States,  or  not 
having  been  returned  by  him  with  his  objections,  shall  become  a  law, 
or  take  effect,  it  shall  forthwith  thereafter  be  received  by  the  said  Secre- 
tary from  the  President :  and  whenever  a  bill,  order,  resolution,  or  vote, 
shall  be  returned  by  the  President  with  his  objections,  and  shall,  on 
being  reconsidered,  be  agreed  to  be  passed,  and  be  approved  by  two  thirds 
of  both  Houses  of  Congress,  and  thereby  become  a  law  or  take  effect, 
it  shall,  in  such  case,  be  received  by  the  said  Secretary  from  the  Presi- 
dent of  the  Senate,  or  the  Speaker  of  the  House  of  Representatives,  in 
whichsoever  House  it  shall  last  have  been  so  approved;  and  the  said 
Secretary  shall,  as  soon  as  conveniently  may  be,  after  he  shall  receive 
the  same,  cause  every  such  law,  order,  resolution,  and  vote,  to  be  pub- 
lished in  at  least  three  of  the  public  newspapers  printed  within  the 
United  States,  and  shall  also  cause  one  printed  copy  to  be  delivered  to 
each  Senator  and  Representative  of  the  United  States,  and  two  printed 
copies  duly  authenticated,  to  be  sent  to  the  Executive  authority  of  each 
State;  and  he  shall  carefully  preserve  the  originals,  and  shall  cause  the 
same  to  be  recorded  in  books  to  be  provided  for  the  purpose. 

(Sect.  3.)  And  be  it  further  enacted.  That  the  seal  heretofore  used 
by  the  United  States  in  Congress  assembled,  shall  be,  and  hereby  is 
declared  to  be,  the  seal  of  the  United  States. 

(Sect.  4.)  And  be  it  further  enacted,  That  the  said  Secretary  shall 
keep  the  said  seal,  and  shall  make  out  and  record,  and  shall  affix  the 
said  seal  to  all  civil  commissions  to  officers  of  the  United  States  to  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  or  by  the  President  alone.  Provided,  That  the  said  seal  shall 
not  be  affixed  to  any  commispion,  before  the  same  shall  have  been  signed 
by  the  President  of  tlie  United  States,  nor  to  any  other  instrument  or 
act,  without  the  special  warrant  of  the  President  therefor. 
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(Sect.  5.)  And  be  it  further  enacted.  That  the  said  Secretary  shall 
cause  a  seal  of  office  to  he  made  for  the  said  department,  of  such  device 
aa  the  President  of  the  United  States  ehall  approve,  and  all  copies  of 
records,  and  papers,  in  the  said  office,  authenticated  under  the  said  seal, 
shall  be  evidence  equally  as  the  original  record,  or  paper. 

(Sect.  C.)  And  be  it  further  enacted,  That  there  shall  be  paid  to  the 
Secretary,  for  the  use  of  the  United  States,  the  following  fees  of  ofBee, 
by  the  persons  requiring  the  services  to  be  performed,  except  when  they 
are  performed  for  any  officer  of  the  United  States,  in  a  matter  relating 
to  the  duties  of  his  office,  to  wit;  For  making  out  and  authenticating 
copies  of  records,  ten  cents  for  each  sheet  containing  one  hundred  words; 
for  authenticating  a  copy  of  a  record,  or  paper,  under  seal  of  office, 
twenty  five  cents. 

(Sect.  7.)  And  be  it  further  enacted.  That  the  said  Secretary  shall, 
forthwith  after  his  appointment,  be  entitled  to  have  the  custody  and 
charge  of  the  said  seal  of  the  United  States,  and  also  of  all  books,  records, 
and  papers,  remaining  in  the  office  of  the  late  Secretary  of  the  United 
States  in  Congress  assembled;  and  such  of  the  said  books,  records,  and 
papers,  as  may  appertain  to  the  Treasury  department,  or  War  depart- 
ment, shall  be  delivered  over  to  the  principal  officers  in  the  said  depart- 
ments, respectively,  as  the  President  of  the  United  States  shall  direct. 

(Approved  September  15,  1T89.)'» 

This  act  was  supplemented  by  the  following  which  was  preBented 
in  the  House  September  18  and  concurred  in  by  the  Senate  on  die 
same  day : 

BeaoJved.  That  it  shall  be  the  duty  of  the  Secretary  of  State  to  pro- 
cure, from  time  to  time,  such  of  the  statutes  of  the  several  states  as  may 
not  be  in  his  office. 

(Approved,  September  23,  1789.)" 

In  the  meantime,  the  question  of  the  compensation  of  the  heads 
of  Departments  had  been  fixed  by  the  act  approved  September  11, 
1789,  at  $3,500  per  annum  for  the  Secretary  and  $800  for  the  Chief 
Clerk  and  such  clerks  as  might  be  necessary  at  not  more  than  $500 
each."* 

Early  in  June,  1789,  while  the  old  Department  of  Foreign  Affairs 
still  existed,  Washington  wrote  to  John  Jay,  asking  for  "  some 
informal  communication  from  the  office  of  Secretary  for  Foreign 

11 1  StatB.  »t  Large,  68. 
"  Id.,  97. 
"  Id.,  87.     ■ 
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Affairs;  "*•  and  during  the  fifty  days  of  existence  of  the  new 
Department  of  Foreign  Affairs  he  continued  to  act  as  Secretary. 
He  acted  as  Secretary  of  State,  also,  until  Thomas  Jefferson  took 
control  in  February  of  the  ensuing  year. 

The  records  intended  for  the  Department  Charles  Thomson  had 
had  in  his  keeping  as  long  as  the  old  Congress  lasted ;  but  they  were, 
upon  his  resignation,  delivered  to  Roger  Alden  by  order  of  Washing- 
ton. "  You  will  be  pleased.  Sir,"  Washington  wrote  Thomson  July 
24,  "  to  deliver  the  Books,  Records  and  Papers  of  the  late  Congress 
—  the  Great  Seal  of  the  federal  Union  —  and  the  Seal  of  the  Ad- 
mirality,  to  Mr.  Roger  Alden,  the  late  Deputy  Secretary  of  Con- 
gress, who  is  requested  to  take  charge  of  them  until  further  direc- 
tions shall  be  given."  *^ 

Information  of  the  kw  authorizing  the  new  Executive  Depart- 
ment of  Foreign  Affairs  was  conveyed  by  the  President  to  the  gov- 
ernors of  the  several  States  July  6,  and  September  21  they  were 
informed  of  the  passage  of  the  act  making  it  the  Department  of 
State.  A  few  days  later  Jay  was  nominated  to  be  Chief  Justice 
and  Thomas  Jefferson  to  be  Secretary  of  State,  and  both  were  com- 
missioned September  26. 

Jay  accepted  at  once,  but  continued  to  discharge  the  duties  of 
Secretary  of  State  for  some  months.  Under  date  of  October  13, 
Washington  informed  Jefferson  of  his  appointment,  and  added  that 
"  Mr.  Jay  had  been  so  obliging  as  to  continue  his  good  offices." 
Mr.  Alden,  he  said,  had  the  state  papers  and  Mr.  Remsen  those 
relating  immediately  to  foreign  affairs.^® 

When  this  letter  was  written,  Jefferson  had  not  yet  returned  to 
America  from  his  mission  to  France.  Upon  his  arrival  Jay  wrote 
to  him,  December  12,  congratulating  him  upon  his  appointment  and 
recommending  to  him  favorably  "  the  Young  gentlemen  in  the 
office."  *•  Jefferson  accepted  the  office  in  the  following  letter  to 
the  President : 

!•  Correspondence  and  Public  Papers  of  John  Jay,  III,  369. 

17  Department  of  State  MS.  archives. 

"Department  of  State  MS.  archives. 

1*  Correspondence  and  Public  Papers  of  John  Jay,  III,  381. 
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Monticello  Feb.  14,  1790 

iriMUTed  tlie  letter  of  tiie  31st  of  January  with  which  you 
t.  aad  no  longer  hesitate  to  undertake  the  oiliee  to  which 
E  *»  c«II  me.  Your  desire  that  I  should  eome  on  as 
I  mi  jmiMr  is  a  cuRicient  reason  for  me  to  postpone  even,'  matter 
ift  ti^Mba^  iw«vi«r  pressing,  which  admits  posiponement.  Still  it  will 
^  i:  Che  ensuing  week  before  I  can  get  awav,  &  then  I  shall 
•\w  way  of  Richmond,  which  will  lengthen  my  road.  1 
i:iiw«ver  to  Ro  on  with  all  the  diBpatch  po^ible  nor  to 
itofie,  when  I  shall  have  the  honor  of  seeing  yod  at  \ew 
■'  circumstances  which  prevent  my  immeiltate  departure, 
n:y  controul.  I  have  now  that  of  being  with  sentiments 
.     ...-.  .■.'tfwt  respect  &  attachment,  Sir 

Your  most  obedient  &  most  hnmble  servant 

Th.  Jbpfebsoh- 
I'li*  ftwidtwt  of  the  U.  S." 

Sbwrttv   afterwards  he   assumed  office,   the  records  were  turned 
yytiu  W  >'■"'.  and  the  Department  of  State  was  fairly  started  in  its 

Gajllard  Hunt. 

[The  next  section  will  be  The  New  Department.] 

it  of  StaU  MS.  archives. 
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EDITORIAL  COMMENT 

the   second   annual   meeting    of    the   AMERICAN   SOCIETY    OF    INTER- 
NATIONAL    LAW 

The  second  annual  meeting  of  the  American  Society  of  International 
Law  was  held  at  Washington,  D.  C,  on  April  24  and  25,  at  the  New 
Willard  Hotel,  and  was  largely  attended  by  members  of  the  Society. 
The  meeting  was  called  to  order  on  Friday,  April  24,  at  10  o'clock,  by 
the  president  of  the  Society,  the  Hon.  Elihu  Root,  who,  after  a  brief 
address  of  welcome  in  which  he  set  forth  the  aims  of  the  Society  and 
the  progress  made  in  the  past  year,  delivered  an  address  on  "  The  Sanc- 
tion of  International  Law."  As  this  number  of  the  Journal  contains 
the  address  in  full  it  is  unnecessary  to  quote  any  passages  from  it.  It 
should  be  said,  however,  that  aside  from  its  intrinsic  merits  the  address 
was  important  for  the  reason  that  his  professional  experience  enabled 
the  president  to  speak  with  peculiar  authority  on  the  sanction  of  munici- 
pal and  international  law.  A  lifetime  spent  in  the  court  room  neces- 
sarily familiarized  him  with  tlie  necessity  and  the  form  of  sanction 
present  in  municipal  law,  and  his  position  as  Secretary  of  State  enabled 
him  —  indeed,  in  a  large  measure  required  him  —  to  analyze  tlie  sane- 
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..   ausmtttional  law,  and  to  eet  h  forth  detrir 
Sir  «-..^.  -iAk  im  speaker,  as  a  result  of  profeadonal  pnc- 

I  ^««      •«»  urn  ultimate  sanction  of  munxipal  law  and 

iiM  aame  —  namek,  the  public  opinkm  of  the 
^^"  ^r,    .  .m  !i«^'""*^  or  international  —  soes  far  to  meet 

^J)  ,         v:  --««iUbi  who,  without  professional  expcTiaioe,  fails 

1,.  ^^  ^  .u.  -HMdi  the  man  of  affairs  discovers  witfaoiit  difficulty 

»r  diacussion,  **  Should  the  violation  of  treaties  be 

l**  **  was  admirably  treated  in  a  carefnllT  prepared 

Tomer,  of  Washington,  who  expressed  the  belief 

.^^ua.oi  treaties  should  be  made  a  Federal  offense  and  that 

:i^c«k  lo  carry  out  the  provisions  of  a  treaty  and  penalizing 

....S.41  .kould  be  as  constitutional  as  it  is  wise  and  expedient 

,1^   ^^M^i*  Ciray,  of  Delaware,  and  the  Hon.  Swagar  Sherley,  of 

.^•^  >ui  active  part  in  the  discussion  of  the  paper,  as  did  also 

,^^  2.  v.*oiidert»  of  the  New  York  bar.    Judge  Gray  felt  that  a 

^h  uogjit  interfere  with  the  reserved  rights  of  the  States, 

^  "u^  >b«rley  expressed  the  view  that  the  act  would  not  <mly  be 

^  :.CMii»  but  that  it  would  not  improperly  interfere  with  the 

^ .  k  ;teM  rights.    Mr.  Coudert,  while  treating  the  subject  fnun 

^jgil«L  and  less  technical  standpoint,  concurred  with  the  views 

:u  tlM  leading  paper.    It  will  be  noted  that  Senator  Turner's 

«v^«  ^atf*  uot  merely  academic  but  practical,  for  at  the  conclusion 

5.  »«i^vi  i>c  proposed  two  drafts  of  a  bill  which  in  his  opinion  wonld 

^.^-^\  uKVt  the  difficulties  of  the  case. 

-^    :«  .liieruoon  session  Prof.  Paul  S.  Reinsch,  of  the  University  of 

,jiso.*mjlW  tvdil  a  careful  paper  on  the  question,  "  How  far  should  loans 

^  -^,  ii  neutral  nations  for  the  use  of  belligerents  be  considered  a  viola- 

^  iicuiiHlity  ?  "    The  Hon.  Oscar  S.  Straus,  who  presided  at  the 

CO*  Aud  who  has  made  himself  in  recent  years  the  most  conspicuous 

^uou  y>(  the  affirmative,  dealt  with  the  subject  at  length  in  his 

AiUhvss.     The   subject  was   so  carefully   treated   by   the  two 

aK  to  leave  little  room  for  discussion  or  comment;  for  Mr. 

X*  l>*l**'r»  while  outlining  the  question,  called  attention  to  the 

>4ttUiE^  and  difficulties  with  such  impartiality  and  detail  as  to  pre- 

,^^  Uk  prcs4»ntation  of  individual  views  or  preferences. 

Vmr  o^oain^  session  began  at  8  o'clock,  with  the  Hon.  George  Gray  in 
jij  cbai*'-     The  topic  of  the  evening  was  "Arbitration  at  the  Second 
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Hagae  Conference/'  and  in  this  instance  the  two  addresses  were  so  care- 
ful, thorough,  and  so  expressive  of  the  opinions  of  the  audience  that  they 
were  accepted  as  final  statements  without  discussion  or  comment.  Oen. 
Horace  Porter  treated  the  work  of  the  Second  Conference  sympathetically 
and  with  the  detail  to  be  expected  from  one  who  had  himself  played  a 
great  and  leading  part  in  the  conference.  Mr.  E.  C.  Smith,  K.  C,  of 
the  Montreal  bar,  read  the  second  paper  and  by  his  presence  emphasized 
the  international  character  of  the  Society  as  well  as  the  belief  of  the 
enlightened  that  the  Second  Hague  Conference  deserves  well  of  the 
community  of  nations. 

The  Saturday  morning  session,  with  General  Porter  in  the  chair,  dealt 
with  the  problem  of  the  codification  of  international  law,  its  desirability 
and  its  progress.  Prof.  George  G.  Wilson,  of  Brown  University,  pre- 
sented an  able  and  instructive  paper  on  the  work  of  the  Naval  War 
College  in  the  codification  of  maritime  international  law,  and  was  fol- 
lowed by  Jackson  H.  Balston,  who  spoke  of  the  need  of  a  code  of  inter- 
national law  for  the  purpose  of  mixed  commissions  and  international 
tribunals  which  have  to  deal  with  vexed  and  doubtful  points  submitted 
for  their  consideration. 

The  afternoon  session  was  presided  over  by  Professor  Wilson  and  was 
devoted  to  the  consideration  of  the  organization,  jurisdiction,  and  pro- 
cedure of  an  international  court  of  prize.  The  Society  was  fortunate 
on  this  occasion  to  have  the  advisability  of  an  international  court  of 
prize  presented  to  its  consideration  by  a  former  justice  of  the  Supreme 
Court,  the  Hon.  Henry  B.  Brown,  who  by  years  of  experience  on  the 
bench  has  a  first-hand  familiarity  with  the  difficult  questions  of  prize 
law.  While  stating  that  certain  provisions  of  the  proposed  court  were 
open  to  technical,  perhaps  constitutional,  objection,  he  nevertheless 
hailed  the  prize  court  as  a  great  and  genuine  advance  and  stated  that  the 
Second  Hague  Conference  would  have  justified  its  calling  if  it  had  done 
nothing  more  than  elaborate  the  project  for  the  establishment  of  an  inter- 
national court  of  prize.  On  behalf  of  the  admiralty  bar  Harrington 
Putnam,  esq.,  of  New  York  City,  spoke  in  behalf  of  the  court.  The  dis- 
cussion closed  with  a  few  words  by  Mr.  James  Brown  Scott,  regarding 
the  importance  of  the  proposed  court. 

At  the  annual  business  meeting.  Prof.  Louis  Renault,  Professor  of 
International  Law  at  the  Paris  Law  School  and  the  School  of  Political 
Sciences,  was  elected  honorary  member  of  the  Society,  and  the  following 
ofScers  were  chosen  for  the  ensuing  year : 
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On  Friday  afternoon,  at  2.30,  the  President  of  the  United  States, 
attended  by  the  president  of  the  Society,  the  Hon.  Elihu  Hoot,  and  the 
Secretary  of  War,  the  Hon.  William  H.  Taft,  received  the  members  in 
attendance  at  the  meeting,  and  on  Saturday  evening,  at  7  o'clock,  the 
second  annual  meeting  was  closed  with  a  banquet  at  the  New  Willard 
Hotel,  where  one  hundred  and  eleven  of  the  members  and  guests  gathered 
together  The  president  of  the  Society  presided  as*  toastmaster,  and 
addresses  were  delivered  by  the  Hon.  Oscar  S.  Straus,  Secretary  of  Com- 
merce and  Labor,  vice-president  of  the  Society  and  chairman  of  the 
Executive  Committee ;  Gen.  Horace  Porter,  vice-president  of  the  Society ; 
the  Reverend  Bishop  O'Connell,  rector  of  the  Catholic  University  of 
America;  R.  C.  Smith,  K.  C,  of  Montreal,  Canada;  and  the  Hon.  David 
J.  Brewer,  Justice  of  the  Supreme  Court  of  the  United  States  and  vice- 
president  of  the  Society. 

THE   PENNSYLVANIA   ARBITRATION   AND  PEACE  CONFERENCE 

On  May  16  to  19,  1908,  a  notable  conference  on  arbitration  and  peace 
was  held  in  the  city  of  Philadelphia.  Its  objects,  as  stated  in  the  pub- 
lished program,  were : 

First.  To  promote  the  universal  acceptance  of  the  principles  of  international 
arbitration,  and  the  establishment  of  permanent  courts  of  justice  for  the  nations, 
a»  the  only  practical  means  to  ensure  the  blessings  of  peace  by  making  wars  im- 
probable, and  ultimately  impossible,  in  the  civilized  world. 

Second.  To  give  the  people  of  Pennsylvania  an  opportunity  to  commend  the 
splendid  record  of  the  United  States  with  regard  to  arbitration,  and  to  pledge 
their  active  and  earnest  support  to  every  effort  of  our  government  to  continue  the 
work  and  to  carry  out  the  recommendations  of  the  great  Hague  Conference  of 
1907. 

Third.  To  form  and  provide  for  an  effective  representation  of  public  sentiment 
upon  the  great  issues  making  for  international  friendship  and  world  organization 
that  should  signalize  the  Third  Hague  Conference. 

Six  sessions  of  the  conference  were  held,  besides  the  banquet  on  Tues- 
day evening  and  a  series  of  meetings  held  on  Sunday  in  the  various 
churches  in  the  city. 

Hon.  Philander  C.  Knox,  Senator  of  Pennsylvania,  was  president  of 
the  conference.  Among  the  notable  men  who  took  part  were  Hon. 
David  J.  Brewer,  Justice  of  the  Supreme  Court  of  the  United  States; 
Hon.  William  P.  Potter,  Justice  of  the  Supreme  Court  of  Pennsylvania; 
Hon.  Edwin  S.  Stuart,  Governor  of  Pennsylvania;  Hon.  William  Jen- 
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nings  Bryan,  of  Nebraska;  Hon.  William  L.  Penfield^  former  Solicitor 
of  the  Department  of  State,  counsel  for  the  United  States  in  the  Pious 
Fimd  Cases,  and  agent  for  the  United  States  in  the  Venezuelan  Arbitra- 
tion Cases  at  The  Hague  in  1903;  Dr.  James  Brown  Scott,  Solicitor, 
Department  of  State,  Washington,  D.  C,  technical  delegate  of  the  United 
States  to  the  Second  Hague  Conference;  Jackson  H.   Balaton,  esq., 
Washington,  D.  C,  umpire  of  the  Italian  Commission  in  the  Venezuelan 
Arbitration  Cases,  and  agent  for  the  United  States  in  the  Pious  Fund 
Cases;  Charles  C.  Harrison,  provost  of  the  University  of  Pennsylvania; 
Hon.  Wayne  MacVeagh,  Philadelphia,  former  Attorney-General  of  the 
United  States;  Hon.  Bichard  Bartholdt,  member  of  Congress  from  Mis- 
souri, president  of  the  United  States  group  of  the  Interparliamentary 
Union;  Benjamin   P.   Trueblood,  LL.D.,   secretary  of  the   American 
Peace  Society;  and  Edwin  D.  Mead,  esq.,  Boston,  vice-president  of  the 
American  Peace  Society. 

Many  of  the  addresses  which  were  delivered  were  valuable  contribu- 
tions to  the  literature  of  the  arbitration  movement;  they  were  muck 
more  technical  and  scientific  in  character  than  addresses  at  such  confer- 
ences usually  are.  The  proceedings  themselves  were  a  demonstration  of 
the  fact  that  the  arbitration  movement  is  rapidly  advancing  from  an 
ideal  and  theoretical  to  a  practical  and  scientific  stage  in  which  laviryers 
skilled  in  international  law  must  have  a  controlling  part.  Some  of  the 
addresses  are  worthy  of  special  mention. 

At  the  great  meeting  on  Monday  evening,  at  the  Academy  of  Music, 
Dr.  Scott  presented  a  paper,  discussing  the  need  of  an  international 
court  of  justice.  Following  closely  the  argument  which  he  delivered 
before  the  Second  Peace  Conference  at  The  Hague  on  the  same  sub- 
ject, he  pointed  out  the  defects  of  the  present  system  of  international 
arbitration,  and  quoted  Mr.  Root's  words  that  "  what  we  need  for  the 
further  development  of  arbitration  is  the  substitution  of  judicial  action 
for  diplomatic  action;  the  substitution  of  a  judicial  sense  of  responsi- 
bility for  a  diplomatic  sense  of  responsibility."  Dr.  Scott  then  consid- 
ered the  character  of  the  judges  who  should  sit  in  the  international  court, 
the  jurisdiction  which  it  should  exercise,  and  the  manner  in  which  it 
should  be  constituted.  The  topic  last  mentioned  was  of  special  interest, 
because  of  the  entire  failure  of  the  Second  Peace  Conference  at  The 
Hague  to  deal  with  it  successfully.  Starting  upon  the  assumption  that 
all  sovereign  states  are  juridically  equal,  he  pointed  out  that,  considered 
from  the  standpoint  of  material  interests,  they  are  very  unequal;  that 
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there  is  '^a  sensible  relation  between  population,  wealth,  and  industry, 
on  the  one  hand,  and  lawsuits  on  the  other  ;^'  and  that  as  the  large 
nations  will  have  more  disputes  to  settle,  and  therefore  more  interest  in 
the  decisions  of  the  court,  they  should  have  a  larger  representation  upon 
it.  Without  attempting  a  solution  of  the  method  of  distributing  the 
judges  among  the  various  nations,  he  suggests  that  fifteen  or  sixteen 
would  be  a  proper  number,  pointing  out  that  these  judges  should  be  so 
selected  as  to  be  trained  in  the  various  systems  of  law  of  the  world. 

Mention  should  also  be  made  of  the  excellent  paper  presented  by  Jack- 
son H.  Halston,  esq.,  of  the  Washington  bar,  in  which  he  tooK  the  strong 
position,  supporting  it  by  able  argimient,  that  no  disputes  —  not  even 
those  said  to  involve  the  vital  interests,  honor,  or  independence  of  the 
nations  —  should  be  reserved  from  arbitration. 

Attention  should  also  be  called  to  the  exceedingly  able  address  of 
Judge  Penfield  upon  international  courts  of  justice.  His  paper  was  a 
comprehensive  review  of  the  history  of  international  courts  of  justice  and 
a  discussion  of  their  present  status  and  possible  future. 

The  other  addresses  were  by  no  means  without  interest,  but,  with  the 
exception  of  one  discussing  the  constitutionality  of  the  proposed  inter- 
national prize  court,  published  elsewhere  in  this  number,  they  were  not 
of  a  technical  nature  and  are  therefore  of  less  interest  to  the  readers  of 
this  Journal. 

The  resolutions  adopted  by  this  conference  show  the  very  intelligent 
and  advanced  position  which  it  took  on  several  subjects.  The  resolu- 
tions follow: 

1.  We  express  our  profound  satisfaction  in  the  long  record  of  the  United  States 
as  an  advocate  of  international  arbitration,  and  in  the  great  number  of  cases  in 
which  it  has  secured  an  honorable  settlement  of  serious  difficulties  without  a 
resort  to  war.  We  especially  commend  the  admirable  course  of  our  Government 
at  the  Second  International  Peace  Conference  at  The  Hague,  and  pledge  our  active 
and  cordial  support  to  every  effort  to  fulfill  the  recommendations  of  that  confer- 
ence. There  are  no  other  means  by  which  our  nation  can  render  so  great  a 
service  to  humanity,  or  do  so  much  for  the  moral  development  and  material  pros- 
perity of  its  own  citizens. 

2.  The  difficulties  which  have  hitherto  prevented  a  general  agreement  for  the 
limitation  of  national  armaments  should  not  be  permitted  to  obscure  the  plain 
reasonableness  and  imperative  necessity  for  further  efforts  in  that  direction. 
Modem  conditions  have  made  it  impossible  for  any  of  the  leading  nations  to  add 
materially  to  their  relative  military  or  naval  strength,  because  every  addition  to 
the  fighting  force  of  one  country  leads  at  once  to  a  corresponding  increase  in  the 
other  countries,  and  these  secondary  increases  are  made  to  serve  in  their  turn  as 
oondusive  arguments  for  still  greater  and  still  more  injurious  and  demoralizing 
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expenditures  and  efforts  by  all  the  powers.  It  is  obvious  that  this  self-multiply- 
ing and  self -perpetuating  process  can  end  only  in  physical  and  financial  exhaus- 
tion unless  it  can  be  halted  by  some  kind  of  mutual  understanding  or  agreement, 
and  we  therefore  emphatically  endorse  the  recommendation  of  the  Hague  confer- 
ence that  the  serious  study  of  this  vital  problem  should  be  again  undertaken  by 
all  the  nations. 

3.  We  strongly  approve  the  proposal  to  establish  an  international  prise  court 
at  The  Hague.  We  realize  the  injustice  of  the  present  system  by  which  neutral 
vessels  accused  of  violating  the  laws  of  war  are  judged  in  the  courts  of  the 
captor,  and  by  which  foreign  citizens  unjustly  deprived  of  their  property  can 
seek  redress  only  through  the  expensive,  unsatisfactory,  and  wearisome  method 
of  diplomatic  intervention.  We  welcome  the  proposed  court  not  only  as  providing 
a  speedy  and  equitable  method  of  adjusting  one  class  of  international  disputes, 
but  as  a  happy  augury  of  a  more  complete  system  of  world  judicature  to  be  es- 
tablished in  future.  We  believe  that  the  United  States  will  honor  itself  by  pro- 
viding for  appeals  from  its  courts  to  the  international  prize  court,  and  affirming 
our  belief  in  the  constitutionality  of  the  measure  we  urge  the  United  States 
Senate  to  speedily  ratify  the  convention  without  waiting  for  a  world  a^preement 
relative  to  the  laws  concerning  maritime  captures,  believing  that  the  jurists  who 
shall  compose  the  court  can  be  trusted  to  decide  the  law  in  such  cases  in  fall 
accord  with  the  principles  of  "  justice  and  equity." 

4.  We  especially  congratulate  the  United  States  delegation  to  The  Hague  upon 
ltd  distinguished  service  in  securing  the  recommendation  of  the  establishment  of 
an  international  court  of  arbitral  justice  in  the  form  agreed  upon  '*  as  soon  as  aa 
agreement  shall  have  been  reached  upon  the  selection  of  the  judges  and  the  con- 
stitution of  the  court."  We  call  attention  to  the  fact  that  the  recommendatioiit 
naming  no  number  of  powers  who  must  consent,  leaves  it  open  for  the  court  to  be 
established  at  The  Hague  so  soon  as  three  or  more  nations  shall  agree  upon  the 
niethod  of  selecting  the  judges.  Until  such  a  court  is  created  to  which  the  nations 
of  the  earth  may  resort  with  the  assurance  that  their  disputes  will  be  judicially 
considered  and  rightly  decided,  resort  to  the  law  of  violence  will  be  in  some  cases 
inevitable. 

We  strongly  urge  the  United  States  Gowrnment  to  take  every  action  which  it 
may  deem  expedient  to  secure  the  consent  of  two  or  more  other  nations  to  estab- 
lish this  great  world  court,  believing  that  in  this  way  it  is  now  possible  to  render 
a  most  signal  and  memorable  service  to  all  mankind. 

5.  We  urge  as  a  matter  of  primary  importance  that  there  shall  be  a  general 
adoption  of  the  proposal  that  conferences  similar  to  this  shall  be  held  in  every 
State  of  the  Union,  for  promoting  the  universal  acceptance  of  the  principles  of 
international  arbitration  and  the  establishment  of  permanent  courts  of  justice 
for  the  nations,  as  the  only  practical  means  to  ensure  the  blessings  of  peace  by 
making  wars  improbable,  and  ultimately  impossible,  in  the  civilized  world.  Such 
conferences  will  serve  as  the  organizers  and  representatives  of  public  opinion  in 
their  respective  States.  Their  executive  committees,  acting  together  through  dele- 
gates or  otherwise,  will  exert  a  powerful  influence  in  supporting  the  efforts  of  our 
National  Government,  and  in  other  ways  will  promote  the  cause  of  international 
arbitration  at  home  and  abroad. 


EDITOUIAI.    COMMENT  615 

6.  The  president  of  this  conference  is  hereby  requested  and  empowered  to  ap- 
point an  executive  committee  of  twenty-five,  with  power  to  add  to,  and  to  fill 
vacancies  in,  its  own  number.  It  shall  be  the  duty  of  the  said  executive  com- 
mittee to  uct  as  the  representative  of  this  conference  for  the  continuance  of  ita 
work  and  the  promotion  of  its  objects,  and  for  those  purposes  it  is  authorized  in 
its  discretion  to  confer  and  cooperate  with  other  bodies  or  committees  or  indi- 
viduaJs  from  any  part  of  the  United  States  or  other  countries.  It  is  also  empow- 
ered to  call  another  meeting  of  this  conference,  or  to  organize  a  State  association 
for  similar  purposes,  if  it  shall  at  any  time  find  that  such  action  will  be  ad- 
visable. 


THE  FOURTEENTH   LAKE   MOHONK   CONFERENCE 

It  will  be  remembered  that  it  was  at  the  Mohonk  conference  of  1905 
that  the  first  steps  were  taken  toward  the  organization  of  the  American 
Society  of  International  Law  and  the  publication  of  this  Journal.  It 
is^  therefore,  an  especial  pleasure  to  the  American  Journal  of  Inter- 
national Law  to  notice  the  meeting  of  the  Fourteenth  Lake  Mohonk 
Conference  on  International  Arbitration,  which  met  at  Mohonk  Lake, 
N.  Y.,  on  May  20,  21,  and  22,  1908,  in  response  to  the  generous  hos- 
pitality and  under  the  wise  leadership  of  Hon.  Albert  K.  Smiley.  The 
conference  was  large  and  enthusiastic.  For  the  fourth  time  the  Hon. 
John  W.  Foster  presided  over  the  conference  with  his  accustomed 
oourtesy  and  ability. 

Among  those  in  attendance  were  Justice  Brewer,  of  the  United  States 
Supreme  Court;  Chief  Justice  Moore,  of  Michigan;  ex-Chief  Justices 
Stiness  and  Matteson,  of  Bhode  Island;  Baron  Takahira,  the  Japanese 
ambassador;  Hon.  James  Brown  Scott,  Solicitor  for  the  Depai-tment  of 
State;  Hon.  John  Barrett,  Director  of  the  Bureau  of  American  Re- 
publics; Dr.  Benjamin  F.  Trueblood,  secretary  of  the  American  Peace 
Society;  Mr.  Clinton  Bodgers  Woodruff,  secretary  of  the  National  Mu- 
nicipal League;  Mr.  Rollo  Ogden,  of  the  New  York  Evening  Post;  Mr. 
Hamilton  Holt,  of  the  Independent;  Hon.  Charles  P.  Manderson,  of 
Nebraska:  Hon.  Thomas  M.  Osborne,  mayor  of  Auburn,  Public  Service 
Commissioner  of  New  York  State;  Hon.  Samuel  J.  Barrows;  Hon. 
Bobert  Lansing ;  Gen.  Horatio  C.  King ;  Hon.  W.  P.  Frear,  Governor  of 
Hawaii;  Hon.  Everett  P.  Wheeler;  Hon.  William  J.  Coombs;  and  Prof. 
George  G.  Wilson,  who  has  been  recently  designated  as  one  of  the  repre- 
sentatives of  the  United  States  at  the  International  Maritime  Confeience 
to  be  held  in  London  this  fall. 

The  Mohonk  conferences  have  of  late  years  given  special  attention  to 


616  THE   AMERICAN    JOURNAL   OF    INTERNATIONAL    LAW 

arousing  the  interest  of  the  educators  and  the  business  men  in  the  came 
of  international  arbitration,  and  a  large  number  of  these  gentlemen  were 
present.  Many  of  the  business  men  were  especially  designated  as  repre- 
sentatives by  leading  commercial  bodies  of  the  country,  while  among 
the  educators  —  besides  the  Hon.  Elmer  E.  Brown,  United  States  Com- 
missioner of  Education,  and  Dr.  Andrew  S.  Draper,  New  York  Commis- 
sioner of  Education  —  Columbia  University,  Johns  Hopkins  University, 
New  York  University,  Cincinnati  University,  Brown  University,  Uni- 
versity of  Georgia,  George  Washington  University,  and  Smith,  Brjn 
Mawr,  Lafayette,  Swarthmore,  and  Vassar  colleges  were  represented  by 
one  or  more  members  of  their  respective  faculties. 

The  first  session  of  the  Mohonk  conference  is  always  devoted  to  a 
recoimting  of  the  achievements  of  the  past  year  along  the  line  of  inter- 
national arbitration,  and  this  year  the  conference  had  much  to  reconni 
Mr.  Smiley,  in  his  brief  opening  address,  struck  the  keynote  of  the  con- 
ference when  he  referred  to  the  work  of  the  Second  Hague  Conference 
as  worthy  of  high  praise  even  when  tested  by  the  standard  of  the  «- 
pectations  which  had  been  entertained  by  the  members  of  the  last  Mo- 
honk conference  which  met  just  prior  to  the  meeting  at  The  Hague,  as 
expressed  in  the  platform  then  adopted. 

General  Poster  and  Dr.  Trueblood  gave  interesting  and  inspiring 
addi*esses  devoted  to  a  general  survey  of  the  progress  of  arbitration  dur- 
ing the  past  year,  and  the  session  was  closed  with  an  address  by  the  Hon. 
James  Brown  Scott,  a  member  of  the  American  delegation  to  the  Second 
Hague  Conference,  who  rendered  an  account  of  his  stewardship  by  giv- 
ing a  careful  analysis  *  of  the  results  of  the  Hague  Conference. 
Altogether  it  was  a  notable  session. 

Space  forbids  even  a  mention  of  the  many  other  excellent  addresses 
delivered  at  other  sessions  of  the  conference.  No  account  of  the  con- 
ference would  be  complete,  however,  without  reference  to  the  address  of 
Dean  Kirch wey,  of  Columbia  University,  on  "  International  Law  and 
the  World's  Peace,"  in  which  he  drew  the  parallel  between  private  and 
public  war,  the  court  for  the  individual  and  the  international  tribunal 
for  the  nation ;  and  the  address  of  Rollo  Ogden,  editor  of  the  New  York 
Evening  Post,  on  the  relations  of  the  press  to  the  cause  of  international 
arbitration.  The  conference  was  also  honored  bv  communications  from 
Ambassador  Bryce  and  Minister  Calvo,  of  Costa  Rica,  which  were  read 
to  the  conference. 

It  has  always  been  the  aim  of  Mr.  Smiley  that  tlie  Mohonk  conferepces 
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should  be  practical  as  well  as  prophetic^  or^  in  the  language  of  one  of  the 
members  of  the  present  conference,  '^  should  be  as  a  man  who^  while 
looking  above  the  clouds^  still  keeps  his  feet  upon  the  ground/' 

It  is  as  inevitable  as  it  is  desirable  in  a  gathering  of  this  character 
that  there  should  be  differences  of  opinion^  and  it  has  always  been  Mr. 
Smiley's  desire  that  these  divergent  views  should  be  freely  expressed  in 
the  conference.  It  has,  however,  been  the  policy  of  the  conference  only 
to  embody  those  principles  in  the  platform  upon  which  a  unanimous 
agreement  could  be  reached^  inasmuch  as  it  has  been  believed  that  in  * 
this  way  the  influence  of  the  conference  would  be  greatest  and  it  would 
be  best  able  to  maintain  the  continued  interest  and  adhesion  of  a  large 
number  of  valuable  and  practical  members. 

This  policy  was  followed  at  this  year's  conference,  and  occasioned  the 
only  criticism  of  the  conference  which  we  have  seen  expressed,  to  the 
effect  that  the  platform  adopted  "  was  too  retrospective.  It  dealt  almost 
exclusively  with  what  has  been  accomplished  and  gave  no  real  lead, 
except  by  implication,  as  to  what  should  be  further  done."  This  criti- 
cism arises  out  of  the  treatment  of  the  subject  of  the  limitation  of  arma- 
ments in  the  platform. 

As  is  well  known,  it  was  found  impossible  to  accomplish  any  practical 
result  at  the  Hague  Conference  as  regards  the  limitation  of  armaments, 
the  conference  being  forced  to  content  itself  with  remitting  the  matter  to 
the  powers  for  further  study.  Under  these  circumstances  it  seemed  to 
many,  although  probably  a  minority,  of  those  in  attendance  at  Mohonk 
that  it  would  be  not  only  useless  but  undesirable  for  the  conference  to 
express  any  opinion  in  favor  of  the  limitation  of  armaments  in  its  plat- 
form at  the  present  time.  And  to  this  opinion  others,  like  Justice 
Brewer,  who  moved  the  adoption  of  the  platform,  although  he  would  have 
preferred  to  see  it  contain  some  expression  in  regard  to  the  limitation 
of  armaments,  yielded  their  wishes  in  order  that  the  platform  might  be 
adopted  unanimously.  Still  others,  however,  felt  so  strongly  that  the 
platform  should  contain  some  indorsement  of  the  gradual  and  progress- 
ive limitation  of  armament  that  it  was  moved  on  the  floor  of  the 
conference  to  recommit  the  platform  to  the  committee  which  had  pre- 
pared it  in  order  that  a  declaration  in  this  sense  might  be  inserted. 
This  motion  would  have  imdoubtedly  precipitated  a  lively  debate  and 
the  result  of  any  vote  which  might  have  been  taken  would  have  been  in 
doubt  but  for  the  fact  that  the  motion  was  withdrawn  in  deference  to 
Mr.  Smiley's  wish  that  no  action  might  be  taken  in  regard  to  a  matter 
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as  to  which  unanimity  could  not  be  obtained.  It  is  believed  that  Mr. 
Smiley's  wisdom,  which  has  made  possible  the  great  usefulness  that  the 
Mohonk  conference  has  had  in  the  past,  was  never  more  clearly  exem- 
plified than  by  his  suggestion  in  this  case,  which  was  immediately  and 
cheerfully  accepted  by  all  the  members  of  the  conference. 

The  Mohonk  conference  owes  its  peculiar  and  fortunate  position  in 
relation  to  the  arbitration  movement  to  the  fact  that  it  has  constantly 
refused  to  become  a  "  peace  conference,"  but  has  persisted  in  remaining 
a  fonmi  for  the  scientific  discussion  of  arbitration  as  a  practical  solh 
stitute  for  war.  The  conference  has  always  believed  that  peace  between 
nations  can  only  come  through  the  judicial  settlement  of  disputes,  jiut 
as  peace  between  men  has  come  through  the  ordinary  courts  of  jostioe. 

Even  a  brief  review  of  the  history  of  the  conference  and  of  the  plat- 
forms which  have  been  adopted  during  the  fourteen  years  which  have 
elapsed  since  the  first  meeting  in  1895  will  show  how  closely  the  con- 
ference has  adhered  to  the  ideal  of  its  founder,  as  expressed  in  the 
remarks  with  which  Mr.  Smiley  opened  the  first  conference  in  1895,  in 
which  he  asked  that  the  discussion  might  be  confined  to  the  subject  of 
arbitration  as  distinguished  from  the  broader  subjects  of  peace  and 
war,  and  have  special  reference  to  obtaining  practical  results.    The  re- 
view of  the  various  platforms  adopted  shows  that  with  the  exception  of  a 
few  unimportant  expressions  in  one  or  two  platforms  each  conference 
has  not  onlv  confined  itself  to  arbitration,  but  has  endeavored  as  miuJi 
as  possible  to  concentrate  its  attention  on,  and  to  reflect  in  its  platform, 
the  most  pressing  and  practical  phases  of  the  general  topic  of  arbitra- 
tion.    Space  forbids  a  detailed  examination  of  the  various  platforms 
adopted.     The  following  excerpt  from  an  article  written  by  the  perma- 
nent secretary  of  the  conference  in  1901  may,  however,  suffice  by  way  of 
summary  as  showing  the  emphasis  of  the  platforms  adopted  during  the 
early  years  of  the  conference : 

In  *95  and  '96  the  efforts  of  the  conference  were  directed  especially  toward 
securing  an  arbitration  treaty  with  England.  In  '97  the  causes  of  the  defeat  of 
the  Olney-Pauncefote  treaty,  which  had  meanwhile  been  negotiated  and  defeated  in 
the  Senate,  were  carefully  considered,  and  an  expression  of  the  year  before  in 
favor  of  a  permanent  tribunal  open  to  all  nations  was  emphasized.  In  '98  the 
conference,  in  the  platform  which  is  already  adopted  summarizing  the  con- 
clusion of  the  meeting,  declared  in  favor  of  the  United  States  taking  the  lead  in 
calling  an  international  conference  to  set  up  such  a  tribunal.  In  *99  the  con- 
ference met  simultaneously  with  the  Peace  Conference  at  The  Hague,  and 
devoted  its  attention  especially  to  preparing  the  way  for  the  favorable  accept- 
ance in  the  United  States  of  the  results  of  that  conference.     In  1900  the  con- 
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ferenoe  declared  in  favor  of  the  United  States  entering  into  treaties  with  the 
other  powers  of  Europe  agreeing  to  submit  all  controversies  that  threaten  war 
to  the  Hague  Tribunal.  At  the  conference  in  1901  especial  attention  was  devoted 
to  the  desirability  of  having  the  United  States  break  the  international  ice  by 
submitting  some  questions  to  the  new  tribunal. 

It  may  be  pertinent  to  add  that  the  conference  of  1901  also  pointed 
out  that  the  natural  and  ultimate  result  of  the  triumph  of  international 
arbitration  would  be  "  the  reduction  of  armaments  and  the  lessening  of 
the  burdens  and  the  temptations  they  entail,"  thus  clearly  indicating  the 
recognition  by  the  conference  at  that  time  that  the  limitation  of  arma- 
ments would  be  a  product,  rather  than  a  cause  or  even  an  accompani- 
ment, of  the  general  adoption  of  arbitration  as  a  recognized  means  for 
the  settlement  of  international  disputes. 

Although  the  conference  of  190G  expressed  the  hope  that  the  Second 
Hague  Conference  would  consider  favorably  the  general  restriction  of 
armaments  by  concurrent  international  action,  it  was  apparent  at  the 
time  of  the  meeting  of  the  conference  in  1907  that  such  a  restriction  at 
present  is  not  practicable,  and  accordingly,  at  its  meeting  on  the  im- 
mediate eve  of  the  Second  Hague  Conference,  the  Mohonk  conference 
"  urged  as  the  most  immediate  and  important  action  to  be  taken  by  the 
Second  Hague  Conference"  the  following  measures,  among  which  it 
will  be  noted  the  limitation  of  armaments  is  not  mentioned : 

1.'  A  provision  for  stated  meetings  of  the  Hague  Conference. 

2.  Such  changes  in  the  Hague  Court  as  may  be  necessary  to  establish  a  definite 
judicial  tribunal  always  open  for  the  adjudication  of  international  questions. 

3.  A  general  arbitration  treaty  for  the  settlement  of  international  disputes. 

4.  The  establishment  of  the  principle  of  the  inviolability  of  innocent  private 
property  at  sea  in  time  of  war. 

6.  A  declaration  to  the  effect  that  there  would  be  no  armed  intervention  for 
the  collection  of  private  claims  when  the  debtor  nation  is  willing  to  submit  such 
claims  to  arbitration. 

It  will  thus  be  seen  that  the  constant  effort  of  the  conference  has  been 
to  devote  itself,  not  to  the  past  or  to  the  distant  future,  but  to  the 
problems  of  the  immediate  present.  It  has  tried  not  to  waste  energy 
in  spying  out  the  enemy's  country  or  in  guarding  the  baggage,  but  has 
employed  all  its  available  forces  at  the  immediate  point  of  contact. 
Naturally,  the  platforms  have  varied  more  or  less  in  character  from  year 
to  year  as  the  membership  of  the  platform  committee  has  varied,  but 
they  have  varied  still  more  in  accordance  with  the  situation  which  they 
were  intended  to  meet.    Always  they  have  looked  toward  the  stimulation 
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of  public  sentiment^  and  in  these  later  years  especial  attention  has  been 
given  to  the  educational  and  business  world.  But  when  there  were  any 
steps  which  appeared  to  be  of  immediate  practical  value  to  the  cause  of 
international  arbitration  the  conference  has  endeavored  to  concentrate 
its  attention  on  these  steps.  Especially  when  the  conference  has  met  be- 
fore international  gatherings  like  the  Hague  or  the  Pan-American  con- 
ferences, it  has  endeavored  to  suggest  measures  which  it  believed  to  be 
possible  and  practicable  for  those  conferences  to  consider.  When  a 
meeting  of  the  Mohonk  conference  has  followed  an  international  con- 
ference, the  former  has  recounted  the  ground  gained  and  sought  to 
secure  the  fruits  of  whatever  victories  may  have  been  won.  The  present 
conference  met  after  the  meeting  of  the  Second  Hague  Conference  at 
which  the  Mohonk  conference  believed  notable  results  had  been  achieved. 
The  conference  believed  that  our  Government  is  doing  everything  in  its 
power  to  render  effective  all  that  was  agreed  upon  or  proposed  at  the 
Second  Hague  Conference.  The  immediate  limitation  of  armaments 
appeared  to  many  of  the  members  present  totally  impracticable.  Under 
these  circumstances  it  is  believed  that  the  immense  progress  which  the 
cause  of  international  arbitration  has  made  and  is  making  renders  it 
impossible  for  the.  platform  of  any  arbitration  conference  to  be  other 
than  largely  retrospective  and  complacent,  while  the  adoption  of  a  plank 
declaring  for  the  limitation  of  armaments,  which,  as  was  pointed  out  in 
the  platform  of  1901,  will  be  a  natural  result  and  consequence  of  the 
triumph  of  international  arbitration,  appeared  to  many  members  of  the 
conference  likely  to  have  no  other  practical  effect  than  the  alienation 
of  many  wlio  are  heartily  in  favor  of  and  efficiently  working  for  inter- 
national arbitration,  and  therefore  ultimate  disarmament.  It  is  believed 
tliat  the  platform  adopted,  which  follows,  was  a  proper  reflection  of  the 
conditions  which  produced  it : 

The  Fourteenth  Lake  Mohonk  Conference  on  International  Arbitration  recog- 
nizes with  profound  gratitude  the  continuous  and  conscious  development  of  the 
forces  which  make  for  international  peace  through  international  justice. 

It  especially  approves  and  commends  the  work  of  the  Second  Hague  Con- 
ference, which  revised  and  perfected  the  various  conventions  of  the  conference 
of  1899,  as  follows: 

Restricting  the  use  of  force  in  the  collection  of  contract  debts;  proclaizning 
unanimously  the  principle  of  obligatory  arbitration;  establishing  an  Inter- 
national Court  of  Prize,  and  declaring  in  favor  of  the  establishment  of  a 
Permanent  Court  of  Arbitral  Justice. 

These  measures  are  a  preat  and  welcome  advance  towards  the  regulation  of 
international  relations  upon  the  basis  of  justice,  reason,  and  respect  for  law. 
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The  Fourteenth  Lake  Mohonk  Conference  on  International  Arbitration  notes 
with  pleasure  the  existence  of  fifty  and  more  treaties  of  arbitration  concluded 
within  the  past  five  years,  and  more  especially  the  arbitration  treaties  concluded 
between  the  United  States  and  France,  Great  Britain,  Italy,  Japan,  Mexico, 
Switzerland,  Holland,  Norway,  Sweden,  Portugal,  and  Spain.  The  conference, 
therefore,  expresses  the  hope  that  the  peaceful  and  judicial  settlement  of  inter- 
national difficulties  by  resort  to  courts  of  arbitration  and  of  justice  bids  fair 
to  become  the  rule  of  the  future,  as  it  has  been  in  a  measure  the  enlightened 
practice  of  the  immediate  past. 

The  Fourteenth  Lake  Mohonk  Conference  on  International  Arbitration  further 
commends  the  activities  of  our  schools,  colleges,  universities,  and  the  various 
professional,  business,  and  labor  organizations  of  the  country  by  which  and 
through  which  popular  sentiment  is  created,  trained,  and  directed,  not  merely 
to  the  maintenance  of  peace,  but  also,  by  the  elimination  of  the  ostensible  causes 
of  war  by  peaceful  settlement,  to  the  prevention  of  war  itself. 

Finally,  the  Fourteenth  Lake  Mohonk  Conference  on  International  Arbitration 
rejoices  in  the  fact  that  the  representation  of  all  the  civilized  nations  of  the 
world  in  the  Second  Hague  Conference,  and  the  recommendation  in  its  final  act 
for  a  future  conference,  guarantee,  for  the  future,  a  conference  of  an  inter- 
national and  permanent  character,  capable  of  correcting  the  inequalities  of 
international  practice  and  of  enacting  a  code  of  international  law  based  upon 
justice  and  equity. 


THE  NEW  BUILDING  OF  THE  INTERNATIONAL  BUREAU  OP  THE  AMERICAN 

REPUBLICS 

On  the  11th  day  of  May,  1908,  in  the  presence  of  representatives  of 
Latin  America  and  of  the  United  States,  the  comer  stone  of  the  new 
building  of  the  International  Bureau  of  American  Republics  was  laid  in 
the  capital  of  our  country.  The  occasion  was  a  notable  one,  not  merely 
from  the  presence  of  and  addresses  by  President  Roosevelt,  Secretary 
Root,  Ambassador  Nabuco,  and  Andrew  Carnegie,  but  as  visible  evi- 
dence of  the  fact  that  the  Western  Hemisphere  is  little  by  little  being 
drawn  into  closer,  more  intimate,  and  sympathetic  connection,  and  that 
Pan-America  is  cooperating  to  secure  not  merely  commercial  develop- 
ment but,  by  a  closer  understanding,  the  maintenance  of  peace  at  home 
and  abroad. 

It  was  entirely  appropriate  that  Mr.  Root  should  be  the  conspicuous 
figure  on  the  occasion;  for  it  is  not  too  much  to  say  that  his  secretary- 
ship has  witnessed  the  culmination  of  the  various  movements  to  bring 
Anglo-Saxon  and  Latin  America  together,  nor  is  it  too  much  to  hope  that 
the  spirit  of  good  fellowship  generated  by  his  policy  and  by  his  personal 
visit  to  the  various  countries  of  Latin  America  will  result  in  removing 
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misunderstandings  that  so  frequently  occur  between  peoples  that  do  not 
come  into  close  contact,  and  that  the  relations  of  the  Americas  may 
henceforth  l)e  based  upon  equality,  justice,  and  a  desire  for  the  improve- 
ment of  all  without  the  sacrifice  of  the  rights  and  national  aspirations 
of  any  member  of  the  Western  Hemisphere. 

The  importance  of  the  occasion  and  Mr.  Boofs  part  in  bringing  it 
about  were  admirably  set  forth  by  the  President  in  the  last  paragraphs 
of  his  address : 

In  conclusion,  let  me  speak  of  another  trip,  made  a  couple  of  years  ago  by  the 
Secretary  of  State,  Elihu  Root  —  the  first  time  in  our  history  the  Americm 
Secretary  of  State,  during  his  term  of  office,  left  the  country  to  visit  certain 
other  nations.  Mr.  Root  made  the  complete  tour  of  South  America,  traversed 
Central  America,  and  afterwards  visited  Mexico.  He  was  everywhere  reoeited 
with  the  heartiest  greeting,  a  greeting  which  deeply  touched  our  people,  and  I 
wish  to  say  once  more  how  appreciative  we  are  of  the  reception  tendered  him. 

His  voyage  was  unique  in  character  and  in  value.  It  was  undertaken  only 
because  we  citizens  of  this  Republic  recognize  that  our  interests  are  more  closely 
intertwined  with  the  interests  of  the  other  peoples  of  this  continent  than  with 
those  of  any  other  nations.  I  believe  that  history  will  say  that  though  we 
have  had  other  great  Secretaries  of  State,  we  have  had  none  greater  than  Eliha 
Root;  and  that  though  in  his  high  office  he  has  done  much  for  the  good  of  hit 
nation  and  of  mankind,  yet  that  his  greatest  achievement  has  been  the  sueeesi 
which  has  come  as  the  result  of  his  devoted  labor  to  bring  closer  together  all 
the  republics  of  the  New  World,  and  to  unite  them  in  the  effort  to  work  valiantly 
for  our  common  betterment,  for  the  material  and  moral  welfare  of  all  who  dwell 
in  the  Western  Hemisphere. 

The  address  of  the  Secretary  of  State  follows  in  full : 

Mr,  President  and  Gentlemen: 

We  are  here  to  lay  the  corner  stone  of  the  building  which  is  to  be  the  home  of 
the  International  Union  of  American  Republics. 

The  wise  liberality  of  the  Congress  of  the  United  States  has  provided  the 
means  for  the  purchase  of  this  tract  of  land  —  five  acres  in  extent  —  near  the 
White  House  and  the  great  Executive  Departments,  bounded  on  every  side  by 
public  streets  and  facing  to  the  east  and  south  upon  public  parks  which  it  will 
always  be  the  care  of  the  National  Government  to  render  continually  more 
beautiful,  in  execution  of  its  design  to  make  the  national  capital  an  object  of 
national  pride  and  a  source  of  that  pleasure  which  comes  to  rich  and  poor  alike 
from  the  education  of  taste. 

The  public  spirit  and  enthusiaRm  for  the  good  of  humanity  which  have  inspired 
an  American  citizen,  Mr.  Andrew  Carnegie,  in  his  administration  of  a  great 
fortune,  have  led  him  to  devote  the  adequate  and  ample  sum  of  three-quarters 
of  a  million  dollars  to  the  construction  of  the  building. 

Into  the  appropriate  adornment  and  fitting  of  the  edifice  will  go  the  contribu- 
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tions  of  every  American  Republic,  already  pledged  and,  in  a  great  measure, 
already  paid  into  the  fund  of  the  Union. 

The  International  Union  for  which  the  building  is  erected  is  a  voluntary 
association,  the  members  of  which  are  all  the  American  nations  from  Cape  Horn 
to  the  Great  Lakes.  It  had  its  origin  in  the  first  Pan-American  Conference  held 
at  Washington  in  1889,  and  it  has  been  developed  and  improved  in  efficiency 
under  the  resolutions  of  the  succeeding  conferences  in  Mexico  and  Brazil.  Its 
primary  object  is  to  break  down  the  barriers  of  mutual  ignorance  between  the 
nations  of  America  by  collecting  and  making  accessible,  furnishing  and  spread- 
ing, information  about  every  country  among  the  people  of  every  other  country 
in  the  Union,  to  facilitate  and  stimulate  intercourse,  trade,  acquaintance,  good 
understanding,  fellowship,  and  sympathy.  For  this  purpose  it  has  established 
in  Washington  a  Bureau  or  office  under  the  direction  of  a  Governing  Board  com- 
posed of  the  official  representatives  in  Washington  of  all  the  Republics,  and 
having  a  Director  and  Secretary,  with  a  force  of  assistants  and  translators  and 
clerks. 

The  Bureau  has  established  a  rapidly  increasing  library  of  history,  travel, 
description,  statistics,  and  literature  of  the  American  nations.  It  publishes  a 
Monthly  Bulletin  of  current  public  events  and  existing  conditions  in  all  the 
united  countries,  which  is  circulated  in  every  country.  It  carries  on  an  enormous 
correspondence  with  every  part  of  both  continents,  answering  the  questions  of 
seekers  for  information  about  the  laws,  customs,  conditions,  opportunities,  and 
personnel  of  the  different  countries;  and  it  has  become  a  medium  of  introduction 
and  guidance  for  international  intercourse. 

The  Governing  Board  is  also  a  permanent  committee  charged  with  the  duty 
of  seeing  that  the  resolutions  of  each  Pan-American  Conference  are  carried  out 
and  that  suitable  preparation  is  made  for  the  next  succeeding  conference. 

The  increasing  work  of  the  Bureau  has  greatly  outgrown  the  facilities  of  its 
cramped  quarters  on  Pennsylvania  avenue,  and  now  at  the  close  of  its  second 
decade  and  under  the  influence  of  the  great  movement  of  awakened  sympathy 
between  the  American  Republics,  the  Union  stands  upon  the  threshold  of  more 
ample  opportunity  for  the  prosecution  of  its  beneficent  activity. 

Many  noble  and  beautiful  public  buildings  record  the  achievements  and  illus- 
trate the  impulses  of  modern  civilization.  Temples  of  religion,  of  patriotism, 
of  learning,  of  art,  of  justice,  abound;  but  this  structure  will  stand  alone,  the 
first  of  its  kind  —  a  temple  dedicated  to  international  friendship.  It  will  be 
devoted  to  the  diffusion  of  that  international  knowledge  which  dispels  national 
prejudice  and  liberalizes  national  judgment.  Here  will  be  fostered  the  growth 
of  that  sympathy  born  of  similarity  in  good  impulses  and  noble  purposes,  which 
draws  men  of  different  races  and  countries  together  into  a  community  of  nations, 
and  counteracts  the  tendency  of  selfish  instincts  to  array  nations  against  each 
other  as  enemies.  From  this  source  shall  spring  mutual  helpfulness  between  all 
the  American  republics,  so  that  the  best  knowledge  and  experience  and  courage 
and  hope  of  every  republic  shall  lend  moral  power  to  sustain  and  strengthen 
every  other  in  its  struggle  to  work  out  its  problems  and  to  advance  the  standard 
of  liberty  and  peace  with  justice  within  itself,  so  that  no  people  in  all  of  these 
continents,  however  oppressed  and  discouraged,  however  impoverished  and  torn 
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by  disorder,  shall  fail  to  feel  that  they  are  not  alone  in  the  world,  or  shall  fail 
to  see  that  for  them  a  better  day  may  dawn,  as  for  others  the  sun  has  already 
risen. 

It  is  too  much  to  expect  that  there  will  not  be  controversies  between  Ameriean 
nations,  to  whose  desire  for  harmony  we  now  bear  witness;  but  to  every  oon- 
troversy  will  apply  the  truth  that  there  are  no  international  controversies  ao 
serious  that  they  can  not  be  settled  peaceably  if  both  parties  really  desire  peace- 
able settlement,  while  there  are  few  causes  of  dispute  so  trifling  that  they  can 
not  be  made  the  occasion  of  war  if  either  party  really  desires  war.  The  matters 
in  dispute  between  nations  are  nothing;  the  spirit  which  deals  with  them  is 
everything. 

The  graceful  courtesy  of  the  twenty  republics  who  have  agreed  upon  the  capital 
of  the  United  States  for  the  home  of  this  International  Union,  the  deep  apprecia- 
tion of  that  courtesy  shown  by  the  American  Government  and  this  representative 
American  citizen,  and  the  work  to  be  done  within  the  walls  that  are  to  rise  on 
this  site,  can  not  fail  to  be  powerful  influences  toward  the  creation  of  a  spirit 
that  will  solve  all  disputed  questions  of  the  future  and  preserve  the  peace  of  the 
Western  World. 

May  the  structure  now  begun  stand  for  many  generations  to  come  as  the 
visible  evidence  of  mutual  respect,  esteem,  appreciation,  and  kindly  feeling 
between  the  people  of  all  the  republics;  may  pleasant  memories  of  hospitality 
and  friendship  gather  about  it,  and  may  all  the  Americas  come  to  feel  that  for 
them  this  place  is  home,  for  it  is  theirs,  the  product  of  a  common  effort  and  the 
instrument  of  a  common  purpose. 

RECENT  ARBITRATION  TREATIES   CONCLUDED  BY  THE  UNITED  STATES 

In  the  Editorial  Comment  of  the  April  number  of  this  Journal  (II, 
387)  attention  was  called  to  the  fact  that  the  United  States  had  seriously 
taken  up  the  problem  of  arbitration  treaties,  and  that  by  a  happy  formula 
of  the  cofnpromis  clause  the  objection  of  the  Senate,  as  well  as  the  tech- 
nical objection  of  the  foreign  powers,  seems  to  have  been  overcome.  As 
the  nature  of  the  compromis  was  carefully  considered,  as  well  as  the 
constitutional  and  international  difficulty,  it  seems  unnecessary  to  do 
more  than  to  refer  to  the  editorial  in  question.  • 

The  American  Government  has  not  entered  into  an  unrestricted  agree- 
ment to  arbitrate  any  and  all  controversies  which  may  rise,  but  has  lim- 
ited the  scope  of  arbitration  to  controversies  of  a  legal  nature,  or 
differences  relating  to  the  interpretation  of  treaties,  thereby  excluding 
any  differences  of  a  purely  political  nature.  The  reason  for  this  restric- 
tion is  self-evident;  matters  of  policy  are  for  the  Government  to  deter- 
mine, and  it  is  not  to  be  supposed  that  a  government  will  generally  and 
in  advance  renounce  the  right  to  conduct  and  to  control  matters  of 
policy. 
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The  interpretation  of  treaties  is  purely  a  judicial  question,  and  there- 
fore susceptible  of  judicial  settlement,  and  would  doubtless  have  been 
included  within  the  general  submission  of  claims  of  a  legal  nature  had 
they  not  been  expressly  specified.  Diflferences  of  a  legal  nature  may, 
however,  be  very  far-reaching,  and  at  times  involve  vital  interest,  the 
independence,  or  the  honor  of  the  contracting  parties.  The  treaties 
therefore  expressly  exclude  questions  of  this  nature  from  the  general 
treaty.  •  Vital  interests  may  possess  a  judicial  element,  but  it  is  highly 
probable  that  interests  teimed  "  vital  **  are  at  bottom  political,  and  as 
such  properly  excluded  from  a  general  convention.  The  same  may  be 
said  of  independence,  for  although  the  question  of  the  independence  of  a 
state  may  arise  in  a  controversy  of  a  judicial  nature,  the  existence  or 
nonexistence  of  a  state  has  been  and  perhaps  always  will  be  a  question  of 
international  politics.  Again,  the  honor  of  the  two  contracting  states  is 
excluded  from  the  arbitration  agreement,  and  this  exclusion  seems  sus- 
ceptible of  justification  for  the  twofold  reason  that  the  expression  is  so 
indefinite  as  to  be  well-nigh  meaningless,  and  whatever  its  nature  it  is 
clearly  not  a  judicial  matter.  And  finally,  the  interests  of  third  states 
are  excluded.  It  may  be  questioned  whether  this  exclusion  is  not  mere 
surplusage,  because  it  is  as  elemental  as  it  is  fimdamental  that  a  state  (as 
well  as  a  person)  can  not  be  boimd  by  an  agi'eement  to  which  it  has  not 
been  a  party. 

The  omission  of  vital  interests,  independence,  and  the  honor  of  con- 
tracting states  from  a  general  arbitration  agreement  has  been  the  subject 
of  great  and  persistent  criticism ;  yet  if  the  views  expressed  in  the  pre- 
ceding paragraph  are  just  and  reasonable,  it  would  seem  that  there  is  no 
basis  for  criticism,  because  the  arbitration  contemplated  is  concerned 
solely  with  the  settlement  of  questions  of  a  legal  and  therefore  judicial 
nature.  If  these  questions  are  not  judicial,  or  are  not  wholly  judicial, 
it  does  not  seem  expedient,  in  the  present  state  of  affairs,  to  submit  them 
to  the  judgment  of  a  law  court.  But  from  another  point  of  view  the 
criticism  is  ill-founded,  because  the  treaty  of  arbitration  is  clearly  good 
10  far  as  it  goes,  and  to  that  extent  deserving  of  commendation.  But  a 
conclusive  answer  to  the  objection  lies  in  the  fact  that  these  three  ques- 
tions are  not  excluded  from  arbitration ;  for  the  powers  may  at  any  time 
by  a  special  agreement  submit  to  arbitration  a  question  involving  any 
one  or  all  of  the  excluded  classes.  Reference  may  be  made  in  this  con- 
nection to  the  Treaty  of  Washington  of  1871  submitting  the  Alabama 
claims  to  impartial  arbitration,  as  indicative  of  the  practice  liable  to  be 


a'' 


\ 


026  TUE    AMERICAN    JOUKNAl.    OF    INTERNATIONAL    UkW 

followed  when  states,  mutually  respecting  each  other,  are  confronted 
with  a  difficulty  of  like  or  allied  nature.  In  any  case,  notwithstanding 
its  manifold  advantages,  arbitration  is  of  recent  origin  and  it  is  espe- 
cially wise  in  matters  of  statecraft  to  make  haste  slowly. 

However  opinions  may  differ  as  to  the  wisdom  or  unwisdom  of  reserr- 
ing  certain  matters  from  the  scope  of  a  general  arbitration  treaty,  still 
all  will  agree  that  the  negotiation  of  the  treaties  is  in  itself  indicatiTe  of 
progress,  and  it  is  a  subject  of  congratulation  that  the  Secretary  of  State 
has  devised  a  formula  simple  and  easy  of  application  to  be  understood  by 
the  man  in  the  street,  and  to  which  no  objections  of  a  constitutional 
nature  have  been  or  can  be  raised.  The  unfortunate  misunderstanding 
between  Senate  and  Executive  has  passed  away  without  leaving  a  trace, 
and  in  the  recent  session  of  Congress  —  to  be  more  accurate,  in  the 
months  of  February,  March,  April,  and  May  —  the  Senate  of  the  United 
States  had  presented  to  it,  and  approved,  no  less  than  twelve  arbitration 
treaties  with  the  following  States:  Prance,  Switzerland,  Mexico,  Italy, 
Great  Britain,  Norway,  Portugal,  Spain,  Netherlands,  Sweden,  Japan, 
and  Denmark.  These  treaties  are  strikingly  similar.  For  example, 
they  are  concluded  for  a  period  of  five  years;  they  specify  the  Permanent 
Court  at  The  Hague  as  the  tribunal  for  the  arbitration  of  legal  —  that 
is  to  say,  judicial  —  questions,  and  they  all  exclude  from  the  general 
agreement  to  arbitrate  questions  involving  vital  interests,  independence, 
and  honor  of  the  contracting  parties,  as  well  as  questions  concerning  the 
interests  of  noncontracting  states.  They  likewise  specify  that  a  special 
agreement  shall  be  concluded  "  defining  clearly  the  matter  in  dispute, 
the  scope  of  the  powers  of  the  arbitrators,  and  the  periods  to  be  fixed 
for  the  formation  of  the  arbitral  tribunal,  and  the  several  stages  of  the 
procedure.'*  This  "  special  agreement "  is  the  English  equivalent  for 
"  compromisr  and  the  regulation  of  this  has  been  the  great  difficulty 
not  merely  in  the  United  States  but  in  foreign  countries. 

The  compromis  clause  differs  somewhat  in  the  treaties,  but  as  far  as 
the  United  States  is  concerned  there  is  no  variation  from  the  original 
type  which  follows :  "  It  is  understood  that  such  special  agreements  on 
the  part  of  the  United  States  will  be  made  by  the  President  of  the 
United  States,  by  and  with  the  advice  and  consent  of  the  Senate."  The 
internal  machinery  is  thus  specified  and  it  seems  only  proper  that  there 
be  a  like  specification  on  the  part  of  the  other  contracting  states,  if  they 
so  desire.  The  following  quotations  show  the  nature  and  extent  of  the 
specifications  in  the  various  treaties :  "  On  the  part  of  France,  they  will 
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be  subject  to  the  procedure  required  by  the  constitutional  laws  of 
Prance;'*  "on  the  part  of  Switzerland,  by  the  Federal  Council  of  the 
Swiss  Confederation,  with  the  advice  and  consent  of  the  Federal  Assem- 
bly ; "  "  on  the  part  of  Spain  [such  special  agreements]  shall  be  subject 
to  the  procedure  required  by  her  laws ;  '*  "  on  the  part  of  the  Nether- 
lands, they  will  be  subject  to  the  procedure  required  by  the  constitu- 
tional laws  of  the  Netherlands; "  "  on  the  part  of  Sweden,  by  the  King 
in  such  forms  and  conditions  as  he  may  find  requisite  or  appropriate;  *' 
^  and  on  the  part  of  Denmark,  by  the  King  in  such  forms  and  conditions 
as  he  may  find  requisite  or  appropriate." 

Italy,  Norway,  and  Portugal  made  no  reservation  concerning  the 
organ  or  channel  to  be  charged  with  the  preparation  of  the  compromis, 
for  it  follows  of  itself  that  the  contracting  party  may  use  any  machinery 
sanctioned  by  its  constitution  and  that  it  is  in  ordinary  cases  unneces- 
sary to  specify  it  in  an  international  agreement. 

In  the  prolonged  discussions  at  the  recent  Hague  conference,  Ger- 
many, speaking  for  the  opposition,  maintained  that  a  treaty  of  arbitra- 
tion bound  the  nation  to  prepare  the  compromis  in  such  a  manner  that 
in  a  general  arbitration  treaty  between  Germany  and  the  United  States 
the  German  Emperor  would  be  bound  to  prepare  the  compromis  and 
when  he  did  so  would  bind  Germany,  whereas  the  United  States  would 
not  be  bound  until  the  Senate  had  ratified  the  special  agreement.  It  is 
evident  that  an  agreement  —  and  a  compromis  is  nothing  but  a  special 
agreement  —  must  be  binding  upon  both  to  be  binding  upon  either,  and 
the  obvious  method  of  avoiding  the  diflBculty  pointed  out  by  Germany 
would  be  to  state  clearly  that  the  compromis  should  not  be  binding  until 
it  was  definitively  accepted  by  both. 

This  line  of  argument  evidently  expresses  the  view  of  Japan,  for 
while  making  no  reservation  regarding  the  special  agreement,  the  con- 
cluding paragraph  of  Article  II  expressly  says  that  such  agreements 
shall  be  binding  only  when  confirmed  by  the  two  Governments  by  an 
exchange  of  notes. 

The  fullest  and  most  formal  expression  of  this  view  is,  however,  to  be 
found  in  the  treaty  between  Great  Britain  and  the  United  States.  As 
this  depends  upon  the  phraseology  of  the  special  agreement  it  is  neces- 
sary to  quote  the  concluding  clause  of  Article  II :  "  His  Majesty's  Gov- 
ernment reserving  the  right  before  concluding  a  special  agreement  in  any 
matter  affecting  the  interests  of  a  self-governing  dominion  of  the  British 
Empire  to  obtain  th^  concurrence  therein  of  the  Government  of  that 


628  THE   AMERICAN    JOURNAL   OF   INTERNATIONAL   LAW 

Dominion.  Such  agreements  shall  be  binding  only  when  confirmed  by 
the  two  Grovemments  by  an  exchange  of  notes/^  The  right  of  Great 
Britain  to  consult  a  dominion  can  not  be  questioned  by  the  United 
States,  and  to  what  extent  a  dominion  or  province  shall  be  consulted 
depends  solely  upon  the  internal  organization  and  discretion  of  the 
British  Government.  The  reservation  therefore  is,  from  an  international 
point  of  view,  superfluous,  but  it  can  not  be  doubted  that  it  will  be  veiy 
pleasing  to  the  great  self-governing  colonies  of  the  British  Empire. 
The  following  notes  set  forth  the  views  of  the  contracting  parties  on 
the  binding  effect  of  the  compromis: 

BBTnSH  ElTBASST, 

Washington,  Apnl,  4,  2908. 

SiB:    I  have  the  honor  to  inform  you  that  I  have  been  instructed  bj  Hif 
Majesty's  principal  Secretary  of  State  for  Foreign  Affairs  to  place  on  record  on 
behalf  of  His  Majesty's  Qovemment,  with  reference  to  the  general  arbitratioB 
treaty,  just  signed  by  you  and  myself,  that  the  final  sentence  of  Article  II  has 
been  inserted  in  order  to  reserve  to  both  Governments  the  freedom  of  aetioB 
secured  to  the  United  States  Government  under  their  Constitution  until  »bj 
agreement  which  may  have  been  arrived  at  shall  have  been  notified  to  be  ftuJij 
binding  and  operative  by  an  exchange  of  notes.    It  is  understood  that  this  tift^ 
will  not  apply  to  existing  pecuniary  claims  nor  to  the  negotiation  and  conduiion 
of  the  special  treaty  recently  recommended  by  the  International  Waterways  Gom* 
mission  or  any  other  such  treaty  for  the  settlement  of  questions  connected  witk 
boundary  waters. 

I  shall  be  obliged  if  you  will  inform  me  of  the  concurrence  of  the  United  SUtei 
Government  in  the  terms  of  this  note. 

I  have  the  honer  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant,  James  Bbtcl 

Hon.'ELiHU  Root, 

Secretary  of  State, 

Department  op  State, 

Washington,  April  -f,  /.908. 

Excellency:  In  signing  with  you  to-day  the  general  arbitration  treaty  which 
has  been  negotiated  between  our  respective  Governments,  I  have  the  honor  to 
acknowledge  and  take  due  cognizance  of  your  note  of  this  day's  date  whereby  you 
inform  me  that  you  are  instructed  by  His  Majesty's  principal  Secretary  of  State  for 
Foreign  Affairs  to  place  on  record  on  behalf  of  His  Majesty's  Government,  with 
reference  to  said  treaty,  that  the  final  sentence  of  Article  II  has  been  inserted  in 
order  to  reserve  to  both  Governments  the  freedom  of  action  secured  to  the  United 
States  Government  under  their  Constitution  until  any  agreement  which  may  hav* 
been  arrived  at  shall  have  been  notified  to  be  finally  binding  and  operative  by  ao 
exchange  of  notes. 

The  Government  of  the  Ignited  States  in  turn  declares  that  its  understanding 
of  the  final  sentence  of  Article  II,  aforesaid,  is  that  which  you  set  forth  on  behalf 
of  His  Majesty's  Government. 
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I  also  take  note  of  and  concur  in  the  understanding  expressed  in  your  note 
that  the  treaty  we  have  just  signed  will  not  apply  to  existing  pecuniary  claims, 
nor  to  the  negotiation  and  conclusion  of  the  special  treaty  recently  recommended 
by  the  International  Waterways  Commission,  to  any  other  such  treaty  for  the 
settlement  of  questions  connected  with  boundary  waters. 

I  have  the  honor  to  be,  with  the  highest  consideration,  your  excellency's  most 
obedient  servant,  Euhu  Root. 

His  Excellency  The  Right  Honorable  Jambs  Bbtgb,  0.  M., 

Ambaaaador  of  Great  Britain, 

Another  reservation  in  Ambassador  Bryee's  note  should  not  be  over- 
looked, because  pecuniary  claims  are  not  to  be  submitted  to  the  Hague 
Tribunal,  but  to  a  specially  constituted  commission,  and  the  intricate 
questions  concerning  the  international  boimdary  between  Canada  and 
the  United  States  are  reserved  for  the  consideration  of  a  tribunal 
undoubtedly  to  be  composed  of  experts  and  to  meet  within  the  disputed 
locality. 

It  is  pleasing  to  turn  from  the  treaties  with  monarchies  to  the  treaty 
with  our  republican  neighbor,  Mexico,  for  in  the  matter  of  the  com- 
promts  no  embarrassment  exists.  For  example :  ''  It  is  understood  that 
such  special  agreements  shall  be  made  by  the  Presidents  of  both  con- 
tracting countries  by  and  with  the  advice  and  consent  of  their  respective 
Senates." 

Article  III  of  the  treaty  is  very  important ;  for,  lest  the  first  article  of 
the  treaty  might  seem  to  question  the  arbitration  clause  of  the  treaty  of 
Guadalupe  Hidalgo  (1848),  the  clause  in  question  is  expressly  confirmed 
and  continued  in  effect.  As  the  articles  are  fundamentally  important 
they  are  quoted  in  their  entirety : 

The  foregoing  stipulations  in  no  wise  annul,  but  on  the  contrary  define,  confirm 
and  continue  in  effect  the  declarations  and  rules  contained  in  Article  XXI  of  the 
treaty  of  peace,  friendship  and  boundaries  between  the  United  States  and  Mexico 
signed  at  the  city  of  Guadalupe  Hidalgo  on  the  second  of  February,  one  thousand 
eight  hundred  and  forty-eight. 

Article  XXI  mentioned  in  the  above  clause  reads : 

1/  unhappily  any  disagreement  should  hereafter  arise  between  the  Governments 
of  the  two  Republics,  whether  with  respect  to  the  interpretation  of  any  stipula- 
tion in  this  treaty,  or  with  respect  to  any  other  particular  concerning  the  political 
or  commercial  relations  of  the  two  nations,  the  said  Governments,  in  the  name  of 
those  nations,  do  promise  to  each  other  that  they  will  endeavor,  in  the  roost 
sincere  and  earnest  manner,  to  settle  the  differences  so  arising,  and  to  preserve  the 
state  of  peace  and  friendship  in  which  the  two  countries  are  now  placin;;  them- 
■elvea,  using,  for  this  end,  mutual  representations  and  pacific  negotiations.    And 
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if,  by  these  means,  they  should  not  be  enabled  to  come  to  an  agreement,  a  resort 
shall  not,  on  this  account,  be  had  to  reprisals,  aggression,  or  hostility  of  any  kind, 
by  the  one  Republic  against  the  other,  until  the  Government  of  that  which  deems 
itself  aggrieved  shall  have  maturely  considered,  in  the  spirit  of  peace  and  good 
neighborship,  whether  it  would  not  be  better  that  such  difference  should  be  settled 
by  the  arbitration  of  commissioners  appointed  on  each  side,  or  by  that  of  a 
friendly  nation.  And  should  such  course  be  proposed  by  either  party,  it  shall  be 
acceded  to  by  the  other,  unless  deemed  by  it  altogether  incompatible  with  the 
nature  of  the  difference,  or  the  circumstances  of  the  case. 

It  is  thus  seen  that  the  negotiation  of  twelve  treaties  of  general  arbi- 
tration is^  to  use  the  happy  phrase  of  our  Secretary  of  State,  ^^  continual 
progress  toward  making  the  practice  of  civilized  nations  conform  to 
their  peaceful  professions.^ 


» 


SETTLEMENT  OF  THE  CANADIAN   QUESTIONS 

When  Mr.  Boot  took  charge  of  the  international  relations  of  this 
(Government  as  Secretary  of  State  less  than  three  years  ago,  not  the 
least  important  of  the  many  matters  awaiting  his  attention  was  a  group 
of  unsettled  questions  with  Great  Britain,  involving  various  matters  of 
difference  between  the  United  States  and  Canada  and  Newfoundland, 
most  of  which  had  been  the  subject  of  controversy  for  a  decade  at  least  — 
some  for  over  half  a  century  —  and  almost  any  one  of  which  gave 
promise,  if  left  longer  unadjusted,  of  developing  into  a  fruitful  source 
of  international  irritation. 

The  negotiations  for  the  settlement  of  these  questions  which  were  then 
initiated  by  Mr.  Root  and  have  since  been  carried  on  by  him  have 
already  produced  definite  results  of  great  value,  and  what  has  actually 
been  accomplished  gives  assurance  that  a  satisfactory  settlement  of  all  of 
them  may  now  be  expected.  Final  agreements  have  already  been 
reached  with  respect  to  four  of  these  questions,  as  is  shown  by  the 
boundary  treaty,  the  boundary-waters  fisheries  treaty,  the  conveyance  of 
prisoners,  and  the  wrecking  and  salvage  treaty,  which  were  recently 
entered  into  with  Great  Britain  and  are  printed  in  the  Supplement  to 
this  number  of  the  Journal  at  pages  303-325.  Moreover,  the  general 
arbitration  treaty  with  Great  Britain,  signed  on  the  4th  day  of  April, 
1908,  which  is  printed  in  the  Supplement  at  page  298,  opens  the  way 
for  the  settlement  of  at  least  one  other  of  these  questions  —  the  New- 
foundland and  Canadian  fisheries  controversy  —  and  a  basis  of  settle- 
ment, it  is  imderstood,  has  been  reached  for  several  of  the  others.    The 
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occasion  seems  to  be  appropriate,  therefore,  for  a  brief  outline  of  the 
subject-matter  and  recent  history  of  the  questions  referred  to. 

Ten  years  ago  an  attempt  was  made  to  reach  a  final  adjustment  of  all 
the  unsettled  questions  with  Canada  and  Newfoundland  then  pending, 
and  to  that  end  the  Joint  High  Commission  was  constituted  in  1898 
by  the  United  States  and  Great  Britain  and  empowered  to  agree  upon  a 
treaty  or  treaties  adjusting  all  such  questions,  a  list  of  which  was  then 
formulated  as  follows : 

1st.  The  questions  in  respect  to  the  fur  seals  in  Bering  Sea  and  the 
waters  of  the  North  Pacific  Ocean. 

2d.  Provisions  in  respect  to  the  fisheries  off  the  Atlantic  and  Pacific 
coasts  and  in  the  inland  waters  of  their  common  frontier. 

3d.  Provisions  for  the  delimitation  and  establishment  of  the  Alaska- 
Canadian  boundary  by  legal  and  scientific  experts  if  the  commission 
shall  so  decide,  or  otherwise. 

4th.  Provisions  for  the  transit  of  merchandise  in  transportation  to  or 
from  either  country  across  intermediate  territory  of  the  other,  whether 
by  land  or  water,  including  natural  and  artificial  waterways  and  inter- 
mediate transit  by  sea. 

5th.  Provisions  relating  to  the  transit  of  merchandise  from  one  coun- 
try to  be  delivered  at  points  in  the  other  beyond  the  frontier. 

6th.  The  question  of  the  alien-labor  laws  applicable  to  the  subjects  or 
citizens  of  the  United  States  and  of  Canada. 

7th.  Mining  rights  of  the  citizens  or  subjects  of  each  country  within 
the  territory  of  the  other. 

8th.  Such  readjustment  and  concessions  as  may  be  deemed  mutually 
advantageous  of  customs  duties  applicable  in  each  country  to  the  prod- 
ucts of  the  soil  or  industry  of  the  other,  upon  the  basis  of  reciprocal 
equivalents. 

9th.  A  revision  of  the  agreement  of  1817  respecting  naval  vessels  on 
the  lakes. 

10th.  Arrangements  for  the  more  complete  definition  and  marking  of 
any  part  of  the  frontier  line,  by  land  or  water,  where  the  same  is  now  so 
insufficiently  defined  or  marked  as  to  be  liable  to  dispute. 

11th.  Provisions  for  the  conveyance  for  trial  or  punishment  of  per- 
sons in  the  lawful  custody  of  the  officers  of  one  coimtry  through  the 
territory  of  the  other. 

12th.  Reciprocity  in  wrecking  and  salvage. 

The  proceedings  of  the  Joint  High  Commission  have  not  been  made  a 
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matter  of  public  record.  It  has  been  authoritatively  stated^  howerer, 
that  during  the  course  of  its  negotiations,  which  extended  over  a  period 
of  six  months  or  more,  much  progress  was  made  toward  an  agreement  on 
several  of  these  questions,  but  failing  to  agree  upon  any  adjustment  of 
the  Alaskan  boimdary  question  it  was  found  impossible  to  reach  a  defi- 
nite agreement  on  any  of  the  others  under  consideration,  and  the  Joint 
High  Commission  finally  suspended  its  negotiations  in  March,  1899, 
and  has  never  since  reconvened.  Thereafter,  under  the  treaty  of  Janu- 
ary 24,  1903,  the  Alaskan  boimdary  question  was  finally  settled  by  the 
decision  of  the  international  tribunal  constituted  by  that  treaty,  leaving 
the  way  open  for  a  renewal  of  negotiations  with  respect  to  the  other 
questions,  but  the  disposition  on  the  other  side  has  always  been  to  make 
the  settlement  of  each  one  of  them  dependent  upon  the  satisfactory  and 
simultaneous  adjustment  of  all  the  others,  which  created  a  most  unfavor- 
able situation  for  making  much  progress  on  any  of  them.  Several  addi- 
tional questions  of  difference  also  developed  after  the  adjournment  of 
the  Joint  High  Commission,  including  particularly  the  use  of  the  waters 
of  the  Niagara  River  for  power  purposes,  and  the  diversion  of  the 
waters  of  the  St.  Mary's  and  Milk  rivers  for  irrigation  purposes  and  the 
construction  of  log  booms  in  the  St.  John  River  and  the  overflowing 
of  lands  at  several  points  along  the  boundary  by  the  elevation  of  the 
level  of  boundary  waters  resulting  from  the  damming  of  outlets,  and 
generally  the  use  and  diversion,  for  sanitary,  domestic,  irrigation,  navi- 
gation, and  power  purposes,  of  boundary  waters  and  waters  tributary 
thereto  or  flowing  across  the  boundary  throughout  the  entire  extent  of 
the  common  frontier  between  the  United  States  and  Canada.  Such  in 
brief  was  the  situation  when  the  direction  of  our  foreign  affairs  came 
into  the  hands  of  our  present  Secretary  of  State. 

The  adherence  of  the  Canadian  Government  to  its  former  position, 
that  before  opening  formal  negotiations  for  the  settlement  of  any  of 
these  questions  they  desired  to  be  assured  of  the  probability  of  reaching 
an  agreement  on  all  of  them,  made  it  impossible  to  take  up  any  one  of 
the  questions  independently  of  the  others,  and  if  any  progress  was  to  be 
made  it  obviously  devolved  upon  the  United  States  at  the  outset  to  define 
its  position  upon  each  of  the  pending  questions  as  a  basis  for  a  com- 
parison of  views.  The  difficulty  of  defining  with  accuracy  for  this 
purpose  the  position  of  the  United  States  on  each  of  some  sixteen  or 
more  questions,  many  of  which  had  been  the  subject  of  active  contro- 
versy at  different  periods  of  our  history  and  under  varying  conditions. 


EDITORIAL    COMMENT  633 

may  well  be  imagined^  and  Canada's  insistence  that  the  negotiations  be 
conducted  on  this  basis  may  explain  to  some  extent  why  the  final  settle- 
ment of  these  questions  had  been  so  long  postponed. 

It  also  appears  that  on  account  of  the  conditions  under  which  the 
negotiations  were  undertaken,  and  in  order  to  facilitate  their  progress, 
it  further  devolved  upon  the  United  States  to  prepare  a  series  of  draft 
treaties  embodying  the  terms  of  settlement  upon  which  the  United 
States  was  willing  to  agree  with  respect  to  the  more  important  questions 
imder  consideration. 

In  view  of  the  situation  above  outlined,  it  is  evident  that  the  burden 
of  the  work  of  preparing  the  terms  of  settlement  for  these  questions 
and  of  putting  them  into  treaty  form  fell  upon  the  United  States,  and 
the  number,  character,  and  scope  of  the  questions  under  consideration 
will  give  some  suggestion  of  the  amount  of  research  and  investigation 
which  was  necessary  in  preparing  for  and  carrying  on  these  negotiations. 
The  final  outcome  rarely  discloses  the  full  measure  of  the  preliminary 
work  which  enters  into  an  international  agreement,  and  this  is  no  doubt 
true  in  this  instance,  nevertheless  an  examination  of  the  terms  of  the  three 
treaties  already  adopted  covering  four  of  these  questions  will  show  that 
their  preparation  must  at  least  have  included  an  extensive  examination 
of  the  history  of  each  of  these  questions  and  of  the  attitude  thereon  in 
the  past  not  only  of  the  United  States  but  of  Canada  and  Great  Britain 
as  well,  including  the  tentative  agreements  arrived  at  on  some  of  them 
by  the  Joint  High  Commission,  together  with  the  adoption  of  such 
revisions  and  additions  as  later  developments  and  changed  conditions 
made  necessary,  and  similar  preliminary  work  has  doubtless  entered 
into  the  preparation  of  the  other  treaties  which  are  still  pending. 

In  order  to  assist  in  the  work  involved  in  the  preparation  of  these 
treaties  and  of  the  material  necessaiy  for  carrying  on  the  negotiations, 
Mr.  Chandler  P.  Anderson,  whose  experience  as  secretary  on  the  part 
of  the  United  States  for  the  Joint  High  Commission  and  as  one  of  the 
counsel  for  the  United  States  before  the  Alaskan  Boundary  Tribunal 
and  as  the  secretary  for  the  Bering  Sea  Claims  Commission  had  specially 
qualified  him  for  that  work,  was  retained  as  special  counsel  in  these 
matters. 

Both  Governments  are  certainly  imder  great  obligation  to  the  Secre- 
tary of  State  and  Mr.  Anderson  for  undertaking  the  extensive  and 
arduous  negotiations  which  were  necessary  for  breaking  the  deadlock  so 
long  existing  with  respect  to  the  settlement  of  these  questions,  and  the 
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result  of  which  has  been  to  secure  the  settlement  of  some  and  open  the 
way  for  the  final  adjustment  of  all  the  other  pending  questions  of 
difference  between  the  United  States  and  Canada,  thus  at  the  same  time 
removing  the  occasion  and  the  possibility  of  serious  friction  between  the 
two  countries. 


OUR   NORTHERN  BOUNDARY 

After  the  lapse  of  one  hundred  and  twenty-five  years  since  the  north- 
em  boimdary  of  the  United  States  was  first  defined  by  treaty  with 
Great  Britain  and  of  over  sixty  years  since  our  last  treaty  defining  this 
boundary  was  entered  into,  it  would  have  seemed  to  be  a  safe  assump- 
tion that  if  anything  further  was  necessary  to  make  definite  and  certain 
the  location  of  such  boundary  appropriate  action  to  that  end  would  long 
since  have  been  taken  by  the  two  (jovemments.  It  will  doubtless  be 
somewhat  surprising,  therefore,  to  those  who  have  not  had  oocasi<m 
to  look  into  the  matter  to  find  that  several  important  sections  of  the 
boundary  are  insuflBciently  defined  by  treaty  description,  or  on  treaty 
charts,  or  by  monuments  along  its  course,  as  the  case  may  be,  and  that 
owing  to  the  inaccuracy  of  many  of  the  earlier  treaty  charts  and  the 
loss  of  some  of  the  duplicate  originals  filed  with  this  Government,  it 
is  of  considerable  importance  that  the  entire  line  be  marked  on  accurate 
modem  charts  having  a  treaty  value.  That  the  situation  is  as  above 
stated  is  disclosed  by  the  treaty  recently  entered  into  with  Great  Britain 
for  the  more  complete  definition  and  demarcation  of  the  international 
boundary  between  the  United  States  and  Canada  throughout  its  entire 
extent  from  the  Atlantic  to  the  Pacific.     (Supplement,  p.  306.) 

It  appears  from  the  provisions  of  this  treaty  that  the  boundary  from 
the  mouth  of  the  St.  Croix  River  to  the  Atlantic  Ocean,  extending 
through  Passamaquoddy  Bay  and  about  twenty  miles  in  length,  has 
never  been  defined  by  treaty  or  laid  down  on  treaty  charts,  and  that  the 
consequent  uncertainty  as  to  its  location  has  brought  into  dispute  the 
ownership  of  a  small  island  and  of  certain  fishing  grounds  in  that  bay. 
It  further  appears  that  the  location  of  the  line  throughout  the  entire 
extent  of  the  St.  Croix  River  has  never  been  laid  down  on  treaty  charts 
or  monumented  along  its  course,  although  it  is  defined  by  treaty  as 
running  through  the  middle  of  the  river.  A  boundary  through  the 
middle  of  a  river,  however,  has  the  accepted  meaning  of  through  the 
middle  of  the  main  channel  of  the  river,  and,  as  this  river  is  full  of 
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gmall  islands  of  more  or  less  importance  which  frequently  divide  the 
river  into  several  channels,  there  is  considerable  imcertainty  as  to  the 
exact  location  of  the  line  at  many  points  and  consequently  as  to  the 
nationality  of  several  of  these  islands.  The  portion  of  the  line  extend- 
ing from  the  source  of  the  St.  Croix  River  to  the  St.  Lawrence  River, 
bounding  on  the  north  the  States  of  Maine,  New  Hampshire,  Vermont, 
and  New  York,  is  described  with  considerable  particularity  by  existing 
treaty  provisions  and  has  been  laid  down  on  charts  and  the  land  portion 
of  it  has  been  accurately  marked  by  monuments,  but  many  of  these  monu- 
ments have  been  lost  or  displaced  and  the  greater  part  of  this  section  of 
the  boundary  which  rims  through  waterways  has  never  been  monumented, 
although  its  general  course  in  relation  to  most  of  the  important  islands 
in  such  waterways  has  been  determined  by  the  erection  of  monuments 
on  such  islands,  indicating  their  nationality.  The  course  of  the  boundary 
from  the  St.  Lawrence  River  through  the  Great  Lakes  is  described  by 
existing  treaty  provisions  as  running  through  the  middle  of  the  boundary 
lakes  and  their  connecting  waterways,  and  as  the  resultant  line  is 
necessarily  a  curved  line,  and  is  so  indicated  on  the  existing  treaty 
charts,  it  is  almost  impossible  to  ascertain  with  any  certainty  its  physical 
location  on  the  surface  of  the  waters.  It  has  therefore  been  found  neces- 
sary in  the  new  treaty  to  provide  for  the  adoption,  in  place  of  such 
curved  line,  of  a  series  of  connecting  straight  lines  to  be  defined  by  dis- 
tances and  courses  and  following  generally  the  course  of  such  curved 
line,  but  conforming  strictly  to  the  description  of  the  boundary  in  ex- 
isting treaty  provisions. 

From  the  mouth  of  the  Pigeon  River  at  the  western  end  of  Lake 
Superior  to  the  northwestemmost  point  of  the  Lake  of  the  Woods  the 
course  of  the  boundary  is  defined  with  some  detail  by  existing  treaty 
provisions,  but  no  portion  of  it  has  ever  been  actually  located  or  monu- 
mented along  its  course  by  joint  action  of  the  two  Governments,  and 
no  joint  survey  of  its  course  has  been  made  since  the  original  survey 
under  the  direction  of  the  commissioners  appointed  under  Article  VII 
of  the  treaty  of  1814,  although  its  location  is  roughly  indicated  on  maps 
prepared  from  that  survey  and  afterwards  adopted  as  treaty  maps  by 
the  treaty  of  1842,  which  maps,  however,  are  not  suflBciently  accurate 
in  detail  to  determine  its  exact  location  at  several  points. 

Prom  the  northwestemmost  point  of  the  Lake  of  the  Woods  the  course 
of  the  boundary  under  existing  treaty  provisions  runs  due  south  to  the 
forty-ninth  parallel  and  thence  westerly  along  that  parallel  to  the  middle 
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of  the  Gulf  of  Georgia.  This  portion  of  the  boundary  east  of  the  Bod^ 
Mountains  was  surveyed  and  laid  down  on  treaty  charts  and  monu- 
mented  along  its  course  by  a  joint  commission  appointed  for  that  pur- 
pose in  1872.  Many  of  these  boundary  monuments,  however,  have  been 
obliterated  and  it  is  necessary  now  to  have  such  monuments  restored  and 
to  establish  additional  monuments  wherever  required  under  modem  con- 
ditions. It  appears  that  the  portion  of  th^  line  west  of  the  Bocky  Moun- 
tains has  recently  been  resurveyed  and  remonumented  by  a  joint  com- 
mission appointed  by  the  two  Governments,  and  the  results  of  the  work 
of  this  commission  are  adopted  by  this  treaty,  special  provision  being 
made  for  the  demarcation  of  the  line  on  accurate  modem  charts  having 
a  treaty  value.  The  last  section  of  the  line  extends  from  its  intersection 
with  the  forty-ninth  parallel  of  latitude  in  the  Gulf  of  Georgia  through 
Fuca's  Straits  to  the  Pacific  Ocean.  Here  the  accurate  reproduction  on 
modern  charts  of  the  line  as  already  defined  and  marked  under  existing 
treaty  provisions  is  all  that  is  required. 

Under  the  conditions  above  outlined  it  is  evident  that  at  many  points 
along  the  course  of  the  boundary  it  would  be  impossible  to  determine 
with  any  certainty  its  exact  location.  In  so  far  as  it  represents  any 
division  between  the  United  States  and  Canada  in  their  feelings  of 
mutual  friendship  and  good-neighborliness,  it  is  much  to  be  desired  that 
it  should  always  remain  kn  imaginary  line,  as  it  has  happily  been  called, 
but  as  a  boundary  dividing  contiguous  governmental  jurisdictions  some- 
thing more  substantial  than  an  imaginary  line  is  required,  and,  if  dis- 
putes are  to  be  avoided,  the  wisdom  of  more  completely  defining  and 
marking  the  entire  boundary  is  obvious. 

The  new  treaty  is  intended  to  secure  this  result,  and  its  comprehensive 
and  thorough  treatment  of  the  subject  is  admirable.  It  provides  that  a 
joint  commission  or  commissions  shall  be  appointed  for  the  purpose  of 
accurately  ascertaining  the  location  of  the  existing  boundary  throughout 
its  entire  extent,  from  the  Atlantic  to  the  Pacific,  as  established  by 
former  treaty  provisions  and  as  marked  on  treaty  charts  and  by  monu- 
ments along  its  course,  special  provision  being  made  for  the  ascertain- 
ment of  the  location  of  such  portions  of  the  line  as  have  not  already 
been  so  established  and  marked,  and  having  ascertained  its  location  the 
commissioners  are  required  to  place  monuments  or  other  suitable 
boundary  marks  alon^  its  course,  restoring  lost  or  damaged  monuments 
and  erecting  such  additional  monuments  as  may  be  desirable,  and  they  are 
also  required  to  lay  down  its  course  on  accurate  modem  charts,  dupli- 
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cate  original  sets  of  which  are  to  be  filed  with  each  Govemmeut;  the 
commissioners  are  further  required  to  file  with  each  Government  joint 
reports  describing  in  detail  the  location  of  the  line  and  the  monuments 
or  other  boundary  marks  established  along  its  course;  and  it  is  agreed 
that  the  line  so  marked  and  defined  by  them  shall  be  taken  and  deemed 
to  be  the  international  boimdary. 

The  boundary  is  appropriately  divided  by  the  treaty  into  eight  dif- 
ferent sections,  each  one  of  which  is  dealt  with  in  a  separate  article 
containing  a  recital  of  the  several  treaty  provisions  and  the  proceedings 
thereunder  which  define  and  fix  its  location,  the  extent  of  each  section 
being  determined  by  its  relation  to  such  treaty  provisions  and  by  the 
character  of  the  future  proceedings  which  are  to  be  taken  for  the  more 
complete  definition  and  demarcation  of  such  section  of  the  boimdary. 

Thus,  it  will  be  seen  that  in  addition  to  its  primary  value,  as  a  pre- 
ventative of  boundary  disputes  in  the  future,  this  treaty  has  a  secondary 
value  of  considerable  importance,  in  that,  by  the  method  of  arrangement 
and  4;reatment  above  referred  to,  it  furnishes  an  authoritative  outline  or 
synopsis  of  the  history  of  the  establishment  of  our  entire  northern  bound- 
ary, showing  with  respect  to  each  section  the  various  different  proceed- 
ings which  have  been  taken  from  its  inception  to  its  final  completion. 

THE   BOUNDARY-FISHERIES  TREATY 

A  most  interesting  illustration  of  the  extent  of  the  jurisdiction  of  the 
treaty-making  power  of  the  United  States  is  presented  by  the  treaty 
recently  entered  into  with  Great  Britain  for  the  uniform  regulation  of 
the  fisheries  in  the  contiguous  boimdary  waters  between  the  United 
States  and  Canada,  a  copy  of  which  treaty  will  be  found  in  the  Supple- 
ment to  this  number  of  the  Journal  at  p.  322. 

This  treaty  provides  that  the  times,  seasons,  and  methods  of  fishing 
in  certain  specified  waters  contiguous  to  the  boundary  between  the  United 
States  and  Canada  and  the  nets,  engines,  gear,  apparatus,  and  appli- 
ances which  may  be  used  therein  shall  be  fixed  and  determined  by  uni- 
form and  common  international  regulations,  restrictions,  and  provisions, 
which  are  to  be  prepared  by  an  international  fisheries  commission  to  be 
appointed  for  that  purpose,  and  the  two  Governments  engage  to  put 
into  operation  and  to  enforce  by  legislation  and  executive  action,  with 
as  little  delay  as  possible,  such  regulations,  restrictions,  and  provisions, 
with  appropriate  penalties  for  all  breaches  thereof. 

On  the  American  side  of  the  boundary,  the  waters  containing  the 
fisheries  referred  to  are  wholly  within  the  borders  of  the  several  boundary 
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States^  and  it  has  been  held  in  an  opinion  rendered  by  Attorney-General 
Griggs  in  1898  (Opinions  of  Attorney-General,  Vol.  XXII,  p.  214), 
and  this  view  presumably  prevails  to-day,  that  on  account  of  the  diviaion 
of  powers  between  the  Federal  and  State  governments  under  the  Con- 
stitution the  regulation  of  the  fisheries  in  these  boundary  waters  within 
the  territorial  limits  of  the  several  States  is  a  subject  of  State  rather  than 
of  Federal  jurisdiction,  and  that  Congress  has  no  authority,  in  the 
absence  of  a  treaty  giving  such  authority,  to  pass  laws  to  r^ulate  or 
protect  the  fisheries  in  such  waters. 

Notwithstanding  this  exclusive  jurisdiction  of  the  several  boundaiy 
States  over  these  fisheries  in  the  absence  of  a  treaty,  the  right  of  the 
treaty-making  power  to  take  jurisdiction  over  these  fisheries  is  recog- 
nized and  supported  in  this  opinion  of  the  Attorney-General,  and  such 
power  has  been  exercised  in  full  measure  in  entering  into  the  present 
treaty.  Under  the  provisions  of  this  treaty,  the  fishery  regulations 
adopted  and  enforced  by  the  individual  boundary  States  are  superseded 
and  displaced,  in  so  far  as  they  conflict,  by  regulations  to  be  adopted  by 
an  international  commission  and  to  be  enforced  by  the  Federal  Govern- 
ment, if  necessary,  thus  substituting  for  the  authority  of  the  individual 
boundary  States  the  authority  of  an  international  commission  backed  by 
the  Federal  Government  and  extending  the  jurisdiction  of  Congress  to 
the  regulation  of  these  fisheries,  which  in  the  absence  of  this  treaty 
provision  would  be  entirely  beyond  the  control  of  Congress. 

This  treaty,  therefore,  recalls,  and  it  is  to  be  hoped  will  finally  settle, 
the  question  of  whether  or  not  the  treaty-making  power  has  jurisdiction 
to  deal  with  matters  which  are  not  among  the  enumerated  powers  dele- 
gated by  the  Constitution  to  Congress,  and  to  extend  the  jurisdiction  of 
Congress  over  such  matters  when  congressional  legislation  is  necessary 
to  carry  out  treaty  stipulations,  which  has  been  the  subject  of  much 
discussion  in  the  past.  Those  commentators  on  the  treaty-making  power 
who  are  inclined  to  maintain  States'  riglits  at  the  expense  of  the  effective- 
ness and  the  national  cliaracter  of  the  Federal  Government  in  its  foreign 
relations  have  always  questioned  the  right  to  exercise  so  extensive  a 
power  by  treaty  under  any  circumstances.  By  entering  into  this  treaty, 
however,  the  executive  branch  of  the  Government  and  the  Senate,  which 
together  constitute  the  treaty-making  power,  have  asserted  in  the  most 
emphatic  manner  the  possession  of  this  power,  and  unquestionably 
the  weight  of  authority  found  in  judicial  decisions  and  in  the  opinions 
of  those  entitled  to  speak  with  authority  on  the  subject,  and  in  the 
precedents  already  established,   sustain  beyond  the  possibility  of  any 
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reasonable  doubt  the  right  of  the  treaty-making  power  to  exercise  such 
jurisdiction  to  the  fullest  extent,  provided,  always,  that  the  treaty  is 
designed  to  promote  the  general  welfare  and  relates  to  matters  clearly 
of  an  international  character  which  either  can  not  be  dealt  with  so 
eflfectively  by  the  individual  States  or  not  at  all  except  by  treaty. 

An  examination  of  the  fisheries  question  and  the  conditions  surround- 
ing it  will  show  that  the  exercise  of  this  power  in  the  present  case  arises 
from  and  is  based  upon  the  international  character  of  such  fisheries  and 
the  interest  of  the  nation  at  large  in  having  them  protected  and  pre- 
served on  account  of  their  great  value  as  a  food  supply,  and  from  the 
impossibility,  as  shown  by  practical  experience,  of  adequately  providing 
for  their  protection  and  preservation  except  by  regulations  established 
by  means  of  an  international  agreement,  as  here  proposed,  under  Federal 
authority. 

The  importance  of  adopting  uniform  restrictive  regulations  for  the 
protection  and  preservation  of  these  fisheries  and  of  establishing  fish 
hatcheries  to  increase  the  supply  of  food  fish  has  long  been  recognized 
on  both  sides  of  the  boundary.  The  whole  subject  was  examined  and 
reported  on  by  a  joint  commission  of  two  experts  appointed  in  1892  by 
the  United  States  and  Great  Britain,  and  their  report  establishes  con- 
clusively the  necessity  not  only  of  revising  and  adding  to  the  protective 
regulations  then  in  force  and  of  providing  methods  for  increasing  the 
supply  of  food  fish,  but  also  of  securing  imiformity  and  harmony  in  the 
application  and  enforcement  of  such  regulations  and  methods  in  the 
waters  of  Canada  and  of  the  several  boundary  States  on  the  American 
side  of  the  line.  It  appears  that  imder  existing  conditions  the  differences 
in  the  method  of  dealing  with  the  fisheries  and  of  enforcing  the  regula- 
tions adopted  in  the  several  different  States  and  in  Canada  have  led  to 
mutual  recriminations  and  complaints,  attended  by  considerable  friction 
and  some  violence. 

Efforts  have  been  made  to  secure  uniform  action  among  the  several 
States  on  the  one  side  and  the  Dominion  of  Canada  on  the  other  along 
the  lines  recommended  in  this  report,  but  without  success.  Concurrent 
legislation  by  the  several  States  and  Canada  has  been  found  inexpedient. 
Experience  has  shown  that  it  would  be  a  practical  impossibility  to  secure 
such  legislation,  and  even  if  it  could  be  secured  there  would  be  no 
guaranty  of  any  degree  of  permanency.  It  would  of  course  be  permis- 
sible, if  the  consent  of  Congress  could  be  secured,  for  the  several  States 
to  avail  themselves  of  the  privilege  reserved  to  them  under  the  Constitu- 
tion of  entering  into  an  agreement  on  this  subject  with  the  Dominion  of 
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Canada^  but  our  history  furnishes  no  precedent  for  an  agreement  between 
a  State  and  a  foreign  government^  and  although  such  a  course  might  be 
appropriate  in  this  case,  yet  undoubtedly  it  would  be  even  more  difScolt 
for  the  several  States  and  the  Dominion  of  Canada  to  reach  an  agreement 
on  these  questions  and  to  secure  congressional  approval  of  it,  than  it 
would  be  to  secure  uniform  regulations  among  the  several  States  and  in 
Canada  by  concurrent  legislation  independently  of  any  such  agreement. 
Moreover,  even  if  such  an  agreement  became  effective,  the  situation  would 
hardly  be  more  satisfactory  in  the  end  than  under  concurrent  legislation, 
for  so  long  as  the  regulations  on  the  American  side  were  under  State  con- 
trol, the  di£Ficulties  attendant  upon  their  enforcement  would  be  largely 
the  same,  whether  the  Canadian  regulations  were  concurrent  or  divergent 
The  inherent  diflSculty  with  any  arrangement  leaving  the  control  of  these 
fisheries  to  the  several  border  States  is  that  the  enforcement  of  fishery 
regulations  in  the  contiguous  waters  is  likely  ^  involve  the  authorities 
on  either  side  in  conflict  with  the  citizens  of  the  other  country,  or  other- 
wise raise  international  questions  which  the  several  States  have  no  power 
to  deal  with.  The  several  boundary  States  seem  to  be  entirely  willing 
to  turn  to  the  Federal  Government  for  relief  in  this  matter,  and  their 
fisheries  commissioners  and  in  more  than  one  instance  their  legislatures 
have  expressed  the  view  that  if  these  fisheries  are  to  be  preserved- they 
must  be  subjected  to  Federal  regulation,  and  in  this  view  the  com- 
mercial interests  in  the  Great  Lakes  fisheries  have  fully  concurred. 

It  is  evident,  therefore,  that  nothing  short  of  the  adoption  of  regula- 
tion^ for  the  protection  and  preservation  of  these  fisheries  through  the 
Operation  of  the  treaty-making  power  would  furnish  a  complete  and 
permanent  solution  of  the  difficulties  presented,  and  if  the  present  treaty 
accomplishes  this  result  it  will  serve  as  a  conspicuous  example  of  the 
wisdom  and  foresight  of  the  framers  of  the  Constitution  in  conferring 
upon  the  treaty-making  power  the  extensive  jurisdiction  which  has  been 
exercised  in  this  case. 

RUSSIAN-JAPANESE  FISHERIES  CONVENTION  OF  JULY  15    (28),   1907 

In  pursuance  of  Article  XI  of  the  Treaty  of  Portsmouth,  Russia  in 
July,  1907,  reached  an  understanding  with  Japan,  granting  to  subjects 
of  the  latter  State  fishing  rights  along  the  coast  of  Russian  possessions 
in  the  seas  of  Japan,  Okhotsk,  and  Bering.*    This  convention,  with  the 

1  For  the  text  of  this  article  see  U.  S.  For.  Rel.,  1906,  826. 
The  text  of  the  fisheries  convention  of  1907  is  contained  in  the  current  number 
of  the  Supplement  of  this  Journal. 
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explanatory  protocol  and  reciprocal  declarations  annexed  thereto,  em- 
bodies an  agreement  of  unusual  significance. 

The  territory  concerning  t^hich  provision  is  made  extends  from  the 
Korean  boimdary  to  Bering  Straits.  The  extent  of  this  coast  line,  with- 
out allowing  for  the  indentations  of  the  Asiatic  mainland,  corresponds 
roughly  to  that  of  North  America  included  between  northern  Labrador' 
and  the  island  of  Cuba.    Japanese  subjects  are  given  the  right  to  — 

Fish,  catch,  and  prepare  all  kinds  of  fish  and  aquatic  products  except  fur  seals 
and  sea  otters,  along  the  Russian  coasts  of  the  seas  of  Japan,  Okhotsk,  and 
Bering,  with  the  exception  of  the  rivers  and  inlets.^ 

With  minute  care  it  is  provided  in  the  annexed  protocol  what  par- 
ticular inlets  are  reserved.  These  include  certain  wide  bays.'  Among 
them  may  be  noted  Anadyr  Bay,  '^  as  far  as  a  straight  line  drawn  from 
Cape  Saint  Basilus  to  Cape  Ouek."  These  headlands  are  about  one 
hundred  miles  apart.  Saint  Croix  Bay,  ''as  far  as  the  parallel  of 
Cape  Meetchken,''  is  also  named.  On  the  northern  coasts  of  the  Sea  of 
Okhotsk  it  is  provided  that  those  bays  fall  within  the  exception  which 
^'  cut  into  the  continent  a  distance  three  times  as  great  as  the  width  of 
their  entrance."  Again,  it  is  declared  that  for  strategic  reasons  fishing 
shall  be  prohibited  to  Japanese  as  well  as  other  foreigners  within  the 
limits  of  the  territorial  waters  of  certain  bays,  which  include  among 
their  number  Peter  the  Great  Bay,  from  Cape  Povorotony  to  Cape 
Gamov.    These  headlands  are  about  one  himdred  miles  apart.* 

It  can  not  be  said  that  the  Bussian  claim  of  control  over  fisheries 
within  any  of  the  reserved  inlets  is  excessive.  At  the  present  time  the 
principle  is  generally  recognized  that  the  right  of  a  state  to  control  a 
particular  bay  depends,  not  upon  the  distance  between  headlands  at  the 
entrance,  but  rather  upon  the  geographical  configuration  of  the  coast 
of  which  the  inlet  or  bay  forms  an  indentation,  and  over  which  the  state 
exercises  solitary  dominion.* 

The  right  granted  to  Japanese  subjects  consists  in  the  privilege  of 

2  Article  I. 

>  See  Article  I  of  protocol. 
*/d. 

i^See  case  of  The  Alleganean,  Second  Court  of  Commissioners  of  Alabama 
Claims,  Stetson  v.  United  States,  No.  3993,  Class  I;  Moore,  Inter.  Arbitrations, 

IV,  4332-4341. 

Compare  Direct  United  States  Cable  Company  v.  Anglo-American  Tel.  Co. 
(1877),  L.  R.  2  App.  Cases,  394;  Reg.  v.  Cunningham,  Bell's  C.  C,  72;  Mortensen 

V.  Peters,  8  Eraser,  93. 


642  THE   AMERICAN    JOURNAL   OF   INTEBNATIONAL   LAW 

leasing  at  public  auction  so-called  fishing  tracts.*  Fishing,  however,  for 
whale  or  cod,  or  other  fish  which  can  not  be  taken  within  qpecial  tracts, 
is  given  to  such  subjects  on  sea-going  vessels  provided  with  special  per- 
mits/ Within  the  licensed  tract  the  lessees  are  given  free  use  of  the 
coast  for  numerous  purposes,  such  as  that  of  making  repairs,  salting, 
drying,  and  preparing  of  fish,  as  well  as  of  erecting  cabins  and  store- 
houses.^ Furthermore,  no  restriction  is  made  as  to  the  nationality  of 
the  person  to  be  employed  by  the  lessees,*  except  in  tracts  in  the  ^  Liman 
of  the  Amour."  *" 

Bussia  agrees  to  accord  equal  treatment  to  Japanese  and  Bussian 
subjects  regarding  imposts  or  taxes  levied  on  the  fishing  industry;  ^^ 
and  expressly  contracts  not  to  collect  duties  on  fishing  products  intended 
for  export  to  Japan.^'  Bussia  retains  the  right  to  make  necessary  laws 
and  regulations  concerning  the  protection  and  culture  of  fish,  subject  to 

See  also  A.  H.  Charteris,  "  Territorial  Jurisdiction  in  Wide  Bays/'  Prooeediiigi 
of  International  Law  Association,  twenty-third  report,  1906,  103. 

The  opinion  of  Mr.  Bates,  umpire,  in  the  case  of  The  Washington,  under  eon- 
vention  between  the  United  States  and  Great  Britain  of  February  8,  1853,  in  deny- 
ing that  the  Bay  of  Fundy  was  a  British  bay  adverted  to  the  fact  that  one  of  the 
headlands  thereof  was  in  the  United  States.  (Moore,  Inter.  Arbitrations,  4342, 
4344.)  The  precise  problem  before  the  umpire  was  whether  that  body  of  water  was 
a  "  bay  "  within  the  meaning  of  the  word  as  used  in  the  treaties  of  1783  and  1818. 
It  is  to  be  observed  that  the  issue  between  the  United  States  and  Great  Britain 
with  reference  to  the  proper  signification  of  the  term  "  bays,"  as  employed  in 
article  1  of  the  treaty  of  1818,  is  unrelated  to  the  question  as  to  the  extent  of 
bays  over  which  a  state  may,  according  to  international  law,  exercise  control. 

Compare  article  1,  fishery  convention  between  Great  Britain  and  France  of 
1867,  N.  R.  G.,  XX,  465;  Art.  II  of  North  Sea  Convention,  May  6,  1882,  N.  R.  G., 
2d  series,  IX,  556,  657 ;  sec.  1,  art.  2,  treaty  between  Spain  and  Portugal,  Oct.  2, 
1885,  N.  R.  G.,  2d  series,  XIV,  77,  78. 

See  also  resolution  of  the  Institute  of  International  Law  (1894-1895)  with 
reference  to  the  extent  of  control  which  a  state  should  be  permitted  to  exercise 
over  adjacent  waters,  and  particularly  the  preamble  and  article  3,  with  reference 
to  bays.    Annuaire,  XIII,  328,  329. 

See  also  communication  of  Mr.  Olney,  Secretary  of  State,  to  Mr.  de  Weckerlin, 
Dutch  Minister,  February  15,  1896.  Ms.  Notes  to  the  Netherlands,  VIII,  359; 
Moore  Inter.  Law  Dig.,  I,  734. 

•  Article  II. 
Ud. 

«  Article  III. 

•  Article  VI. 

10  Reciprocal  declarations,  Article  II. 
n  Article  IV. 
12  Article  V. 
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the  stipulation,  however,  that  their  operation  shall  apply  equally  to  the 
subjects  of  the  two  Contracting  States,  and  that  the  Government  of 
Japan  shall  be  notified,  six  months  beforehand,  of  newly  enacted  laws.** 
Japan,  on  her  part,  agrees  not  to  levy  import  duties  on  fishing  products 
taken  on  the  Russian  coast  and  the  Amour.** 

The  procedure  to  be  followed  by  Japanese  fishermen  is  carefully  speci- 
fied. A  certificate  of  navigation  to  and  from  the  Russian  fisheries  is  to 
be  issued  by  the  Russian  consuls  in  Japan,  on  the  presentation  of  docu- 
ments showing  the  right  of  the  fishermen  to  lease  a  particular  tract,  and 
giving  fullest  information  as  to  the  purpose  of  the  voyage,  the  persons 
interested  therein,  as  well  as  the  individuals  and  cargo  on  board  the 
vessel.  A  fishing  vessel,  upon  receipt  of  its  certificate,  may  only  enter 
and  call  at  points  named  therein.  Such  vessel  is,  however,  given  access 
to  Russian  ports  having  a  custom-house.**^  When  the  vessel  is  in  pursuit 
of  cod  or  whale,  it  is  obliged  to  call  provisionally  at  a  Russian  port 
specially  designated,  where  the  authorities  will  issue  a  special  permit  to 
fish."  All  Japanese  steam  vessels  must  be  provided  with  a  ship's  jour- 
nal, translated  into  Russian  or  English.  Sailing  vessels  also  must,  as 
far  as  possible,  comply  with  this  regulation.*^ 

The  convention  is  to  remain  in  force  for  twelve  years,  and  is  to  be 
renewed  or  modified  at  the  end  of  every  twelve  years  thereafter.*'  The 
duration  of  the  leased  fishing  tracts  is  from  one  to  five  years,  according 
to  a  specified  classification.*® 

Notwithstanding  the  extent  of  the  area  within  which  fishing  tracts 
may  be  secured,  it  must  be  apparent  that  the  grantor  retains  largest 
powers  of  regulation  and  control  of  the  industry  within  its  waters. 
Russia  yields  no  permanent  right  to  Japan  or  its  subjects,  but  simply 
agrees,  within  a  stated  period,  to  grant  licenses  of  limited  duration.*® 

13  Article  IX,  and  Article  IV  of  protocol. 

1*  Article  XII. 

i»  Article  XI  of  protocol. 

i«/rf. 

17  Reciprocal  declarations.  Article  V. 

18  Article  XIII. 

i»  Article  VIII  of  protocol. 

Provision  is  made  that  in  case  a  lease  shall  not  have  expired  at  the  expiration 
of  the  treaty,  the  former  shall  remain  valid  until  the  end  of  the  term,  irrespective 
'of  the  decision  of  the  High  Contracting  Parties  as  to  the  convention  itself  (Article 
IX  of  protocol ) . 

20  In  this  respect  the  rights  acquired  hy  Japan  contrast  sharply  with  those 
which,  by  the  provisions  of  Article  I  of  the  treaty  of  October  20,  1818,  between 
the  United  States  and  Great  Britain,  are  declared  to  belong  to  American  citizens. 
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Should  war  unfortunately  again  disturb  the  friendly  relations  between 
the  High  Contracting  Parties,  the  convention  of  1907  would  not  with- 
stand the  shock. 


MACEDONIAN  RAILWAYS  AND  THE  CONCERT  OF  EUROPE 

The  announcement  by  Baron  Aehrenthal,  on  January  27,  of  the  pro- 
posal to  construct  a  railway,  under  Austro-Hungarian  auspices,  from 
Uvac,  the  southern  terminus  of  the  Bosnian  system,  tlirough  the  Sand- 
Jak  of  Novibazar  to  Mitrovitsa,  the  northern  tenninus  of  the  Salonika 
line,  opens  a  new  chapter  in  the  history  of  the  Near  Eastern  QuestioiL 
In  1897  Austria-Himgary  and  Russia  substituted  for  their  traditional 
rivalry  in  the  Balkan  Peninsula  an  entente  whose  purpose  was  the  main- 
tenance of  the  political  status  quo.  The  emergence  of  the  Far  Eastern 
Question  was  Russia's  reason  for  coming  to  an  agreement  in  the  Near 
East;  while  Austria  was  impelled  to  consent  to  a  policy  of  inaction  by 
her  serious  domestic  troubles.  These  causes  have  now  largely  disappeared 
and  the  old  rivalry  is  again  revived.  It  is  true  that  the  proposal  to  build 
the  Novibazar  railroad  is  not  strictly  a  breach  of  the  entente,  since  only 
the  political,  not  the  economic,  status  quo  was  guaranteed;  nor  is 
Austria-Hungary  probably  transcending  her  rights  under  the  Treaty 
of  Berlin,  which  confers  upon  her  the  privilege  of  building  roads  in 
Novibazar,  although  there  is  a  difference  of  opinion  as  to  whether  the 
term  route  employed  in  that  instrument  may  be  interpreted  as  including 
railroads  or  should  be  confined  to  highways;  nevertheless  the  entente  is 
shattered.  In  spite  of  Baron  Aehrenthal's  insistence  on  the  purely 
economic  character  of  the  road,  the  fact  that  it  is  to  be  narrow  gauge 
and  that  all  goods  shipped  from  Central  Europe  will,  therefore,  require 
to  be  handled  twice  en  route,  as  well  as  its  greater  length,  makes  it  certain 
that  it  can  never  compete  on  equal  terms  with  the  existing  line  via 
Belgrade.  On  tlie  otlier  hand,  its  strategic  importance,  in  giving  Austria- 
Hungary  a  railway  connection  with  Salonika,  not  liable  to  interruption 
by  a  hostile  Servia,  can  not  be  gainsaid. 

The  Russian  press  at  once  accepted  Baron  Aehrenthal's  announce- 
ment as  equivalent  to  a  change  of  policy,  and  the  Russian  Government 
has  virtually  acknowledged  that  the  entente  is  at  an  end  by  actively 
supporting  the  proposal  for  a  Danube-Adriatic  railroad,  which  Servia 
has  long  sought.  This  road,  after  traversing  Roumania,  will  probably 
find  its  northeastern  terminus  at  Odessa,  thus  bringing  Russia  herself 
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into  direct  railway  connection  with  the  Adriatic.  On  March  10  the 
Servian  minister  presented  a  note  to  the  Porte  asking  authorization  for 
the  construction  of  the  Macedonian  section  of  this  line.  Far  more 
serious  diflBculties  are  presented,  both  to  the  engineer  and  to  the  diplo- 
matist, by  this  line  than  by  the  Novibazar  road.  Two  routes  are  dis- 
cussed. The  shorter,  and  that  which  would  penetrate  the  richer  country, 
crosses  Montenegro  and  terminates  at  Antivari,  which  is  an  excellent 
port,  but  unf ortimately  subject  to  certain  rights  of  occupation  by  Austria- 
Hungary  under  the  Treaty  of  Berlin.  One  of  the  manifest  strategic 
advantages  of  the  Danube-Adriatic  line  would  be  the  linking  together 
of  the  Slav  states,  but  this  probably  constitutes  a  potent  reason  why 
Turkey  may  refuse  any  concession  through  Macedonia  which  would 
secure  this  object.  The  alternative  route  avoids  Montenegro  entirely 
and  terminates  at  the  Macedonian  port  of  San  Oiovanni  di  Medua,  whose 
harbor  is  shallow  and  insecure  and  the  improvement  of  which  would  be 
very  costly.  Much  stronger  policing  would  also  be  required  for  this  route, 
against  Albanian  attack,  than  for  the  other.  The  Sultan  might  con- 
ceivably consent  to  the  San  Oiovanni  route,  as  it  would  really  possess 
considerable  strategic  value  for  Turkey;  but  the  prospect  of  commercial 
success  is  not  so  certain  and  the  financing  of  the  undertaking  might  prove 
difficult.  It  is,  however,  quite  possible  that  Austrian  and  German  in- 
fluence at  Constantinople  may,  in  the  present  circumstances,  be  em- 
ployed to  block  every  railroad  project  which  would  have  for  its  ultimate 
effect  the  development  of  a  strong  Slav  barrier  to  the  Drang  nach  Osten. 

Other  railroads  in  the  Balkan  Peninsula  are  being  just  now  seriously 
mooted,  including  one  which  will  connect  Salonika  directly  with  the 
Adriatic,  either  at  Durazzo  or  Avlona,  and  one  running  south  from  Sofia 
to  the  uSgean.  Athens  is  also  to  be  brought  into  connection  with  the 
European  system  by  the  completion  of  the  Larissa-Salonika  section  of 
road. 

An  era  of  railroad  development  is,  in  all  probability,  about  to  open 
for  the  Balkans  which  will  go  far  toward  solving  the  problems  of  dis- 
order and  lack  of  security  in  Macedonia.  The  rupture  of  the  Austro- 
Bussian  entente  also,  offers  some  prospect  of  constitutional  reforms  in 
Macedonia,  which  seemed  utterly  hopeless  so  long  as  the  two  powers 
chiefly  interested  pursued  a  common  policy  of  inaction. 
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THE   BALTIC   AND  THE   NORTH   SEAS 

On  November  2,  1907,  Great  Britain,  France,  Norway,  Grermany,  and 
Bu88ia,  "  animated  by  the  desire  to  secure  to  Norway,  within  her  prea- 
ent  frontiers  and  with  her  neutral  zone,  her  independence  and  terri- 
torial integrity,  as  also  the  benefits  of  peace"  (preamble),  concluded  a 
treaty  to  this  effect,  by  the  terms  of  which  Norway  undertook  not  to 
cede  any  portion  of  its  territory  to  any  power,  whether  the  cession  in 
question  should  be  based  upon  occupation  or  on  any  ground  whatsoever. 
In  consideration  of  this  promise  on  the  part  of  Norway,  the  British, 
French,  German,  and  Russian  Governments  recognized  and  undertodc 
to  respect  the  integrity  of  Norway,  and  further  bound  themselves  that 
if  the  integrity  of  Norway  is  threatened  or  impaired  by  any  power  what- 
soever the  Governments  in  question  bind  themselves,  on  the  receipt  of  a 
previous  communication  to  this  effect  from  the  Norwegian  Government, 
to  afford  to  that  Government  their  support  by  such  means  as  may  be 
deemed  the  most  appropriate  with  a  view  to  safeguarding  the  integrity 
of  Norway.  This  obligation  was  undertaken  for  a  period  of  ten  years. 
(For  a  further  discussion  of  the  treaty  and  its  antecedents,  see  Editorial 
Comment,  II,  176,  and  for  the  text  9f  the  treaty,  see  Supplement  (the 
present  number,  p.  267). 

The  importance  of  this  treaty  is  hard  to  overestimate,  because  the 
separation  of  Norway  from  Sweden  led  not  a  few  political  prophets  to 
believe  that  the  new  Kingdom  might  fall  a  prey  to  its  stronger  neighbors. 
Its  integrity  is  guaranteed  by  the  great  and  interested  powers,  and  one 
less  cause  of  war  exists.  But  if  Norway  were  weak,  Sweden  was  weak- 
ened by  the  separation  from  Norway,  and  as  Sweden  has  gradually  been 
absorbed  by  Russia,  it  was  feared,  perhaps  unjustly,  that  the  process  of 
the  past  might  continue  in  the  future  until  the  absorption  of  Sweden 
became,  in  the  language  of  diplomacy,  a  fait  accompli. 

A  guaranty  of  integrity  may  be  looked  upon  as  a  confession  of  weak- 
ness, and  it  may  be  humiliating  to  a  nation  which  has  long  been  inde- 
pendent and  played  a  conspicuous  part  in  the  world's  affairs  to  confess 
that  it  needs  to  have  its  integrity  assured.  The  new-bom  Norway  may 
court  such  a  guaranty;  the  country  of  Gustavus  Adolphus  dare  not. 
Hence,  all  nations  of  Europe  bordering  upon  the  Baltic  entered  into  a 
solemn  agreement  on  the  23d  day  of  April,  1908,  based  upon  a  desire  to 
strengthen  the  friendship  between  them  and  "to  contribute  thereby 
to  the  maintenance  of  imiversal  peace,"  "  to  preserve  intact  the  rights  of 
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the  Emperor  of  Germany,  King  of  Prussia;  of  the  King  of  Denmark; 
of  the  Emperor  of  Russia,  and  of  the  King  of  Sweden  in  whatever  con- 
cerns their  continental  or  insular  possessions  "  within  the  Baltic  regions. 
The  maintenance  of  the  siatiis  quo  is  thus  the  object  of  this  solemn  agree- 
ment, and  if  the  territorial  status  be  threatened  the  Signatory  Powers 
agree  to  confer  as  to  the  measures  to  be  taken  in  order  to  maintain  the 
existing  status. 

The  treaty  is  to  be  taken  in  connection  with  a  memorandum  signed  the 
same  day,  which  on  account  of  its  brevity  is  quoted  in  full : 

At  the  moment  of  siting  the  declaration  of  this  day's  date,  the  undersigned,  by 
order  of  their  respective  Governments,  consider  it  necessary  to  state  that  the  prin- 
ciple of  the  maintenance  of  the  status  quo  as  laid  down  by  the  said  declaration 
applies  solely  to  the  territorial  integrity  of  all  the  existing  possessions  of  the 
High  Contracting  Parties  in  the  region  bordering  upon  the  Baltic  Sea,  and  that 
consequently  the  declaration  can  in  no  case  be  invoked  where  the  free  exercise  of 
the  sovereign  rights  of  the  High  Contracting  Parties  over  their  above-mentioned 
possessions  is  in  question. 

But  the  date  of  April  23,  1908,  is  likely  to  be  memorable  for  another 
declaration;  for  on  the  same  day  representatives  of  Germany,  Denmark, 
France,  Great  Britain,  the  Netherlands,  and  Sweden,  moved  by  a  neigh- 
borly spirit  and  a  desire  to  contribute  to  the  general  peace  of  the  world, 
declared  their  firm  resolution  to  "preserve  intact,  and  mutually  to 
respect,  the  sovereign  rights  which  their  countries  at  present  enjoy  over 
their  respective  territories  ^^  in  or  bordering  upon  the  North  Sea.  In  the 
memorandum  signed  the  same  day  by  the  representatives  of  the  five  con- 
tracting powers  the  North  Sea  is  considered  "  to  extend  eastward  as  far 
as  its  junction  with  the  waters  of  the  Baltic." 

An  examination  of  these  two  documents  shows  that  Sweden  and  Den- 
mark enjoy  a  double  guaranty  of  their  integrity,  for  they  are  parties  to 
each  agreement.  It  further  appears  that  Germany,  as  a  contracting 
party  to  both,  pledges  its  faith  to  the  maintenance  of  the  status  quo 
within  the  North  Sea  as  well  as  within  the  Baltic.  The  absorption  of 
Denmark,  begun  in  recent  years  by  the  annexation  of  Schleswig-Holstein, 
seems  to  be  arrested  by  mutual  agreement,  and  the  little  country  of  Hol- 
land, the  home  of  Grotius,  seems  unlikely  to  be  absorbed  by  its  strong 
neighbors  on  the  south  and  east.  A  further  examination  of  these  two 
remarkable  declarations  shows  that  Norway,  whose  independence  was 
guaranteed  by  the  treaty  of  November  2,  1907,  is  considered  as  neutral- 
ized, for  it  is  treated  on  an  equality  with  Belgium,  a  neutralized  state. 
Neither  is  a  party  to  the  recent  declarations. 
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In  a  word,  if  man  thought  as  much  of  his  immortal  soul  as  he  does  of 
his  stomach,  and  if  nations  thought  as  much  of  right  and  justice  as  they 
do  of  their  possessions,  the  world  would  be  at  peace ;  and  when  we  con- 
sider how  simply  and  quietly  these  agreements  were  reached,  that  they 
have  not  created  even  a  ripple  of  excitement,  that  their  very  existence  is 
only  known  to  the  few,  we  see  how  easy  it  would  be  for  neighboring 
nations  to  guarantee  their  territorial  possessions  and  thus  by  a  stroke  of 
the  pen  to  make  war  an  outcast.     Every  lover  of  his  kind  must  hail  with 
delight  these  declarations  of  peace  on  earth,  good  will  to  men. 
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Abbreriations :  Ann.  so,  poL,  Annales  des  sciences  politiques,  Paris;  Arch,  dipU, 
Archiyes  diplomatiques,  Paris;  B.,  boletfn,  bulletin,  bollettino;  B,  A.  R.,  Monthly 
bulletin  of  the  International  Bureau  of  American  Republics,  Washington ;  Doc,  dipL, 
France:  Documents  diplomatiques;  Dr.y  droit,  diritto,  derecho;  For,  rel.,  Foreign 
Relations  of  the  United  States ;  Oa.,  gazette,  gaceta,  gazzetta ;  Cd.,  Great  Britain : 
Parliamentary  Papers;  Int.,  international,  intemacional,  internazionale ;  J,, 
Journal;  J.  0.,  Journal  Officiel,  Paris;  Mim,  dipt.,  Memorial  diplomatique,  Paris; 
Monit.,  Moniteur  beige,  Brussels;  2^.  R.  O.,  Nouveau  recueil  g^n^ral  de  traitte, 
Leipzig;  Q,  dipl,,  Questions  diplomatiques  et  coloniales;  R,,  review,  revista, 
revue,  rivista;  Reich8-0.,  Reichs-Gesetzblatt,  Berlin;  Staaiab.,  Staatsblad, 
GrSningen;  State  Papers,  British  and  Foreign  State  Papers,  London;  Stat,  at  L,, 
United  States  Statutes  at  Large;  Times,  the  Times  (London) ;  Treaty  aer,.  Great 
Britain:  Treaty  Series. 

November,  1907. 
1  Netherlands.  Law  approving  convention  signed  at  Berne  Sep- 
tember 19,  1906,  modifying  the  provisions  of  the  international 
convention,  signed  at  Berne  October  14,  1890  {State  Papers,  82: 
771,  796;  N,  R,  0,,  19:289),  the  arrangement  signed  at  Berne 
July  16,  1895,  and  the  additional  convention  signed  at  Paris  June 
16,  1898.  Eailway  freight  transportation.  Signatory  powers: 
Germany,  Austria,  Hungary,  Belgium,  Denmark,  France,  Italy, 
Luxemburg,  Netherlands,  Boumania,  Russia,  Switzerland. 
Staatsb,,  1907,  No.  280.    See  November  2,  1907. 

5  Bolivia — Peru.     Protocol  signed  at  La  Paz  establishing  manner 

of  effecting  renewal  of  diplomatic  relations  between  Bolivia  and 
the  Holy  See,  through  the  mediation  of  Peru.  i?.  del  ministbrio 
de  rel.  ext.  (Lima),  6:18. 

6  Brazil — Venezuela.    Brazilian  Decree  No.  1768  sanctioning  two 

protocols  signed  at  Caracas  November  9,  1905.  The  first  ratifies 
the  demarcation  in  1880  of  boundary  from  Cucuy  rock  to  Mt. 
Cupi ;  the  second  determines  that  a  mixed  commission  shall  verify 
the  work  of  the  1882-4  Brazilian  commission  from  Mt.  Cupi  to 
that  point  of  the  Roraima  range  where  Brazil,  British  Guiana 
and  Venezuela  meet.    It  shall  give  preference  to  watersheds  and 
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conform  to  paragraphs  2  and  3  of  article  2  of  the  treaty  signed 

at  Caracas,  May  5,  1859  {State  Papers,  50:1164)  Mensagem 

pelo  presidente,  Rio  de  Janeiro,  1908 ;  Mem  dipl..  May  31,  1908. 

December,  1907. 

14  Germany — Netherlands.  Proclamation  by  Netherlands  of  treaty 
signed  at  Berlin  August  27,  1907,  respecting  accident  insurance. 
Approved  by  Netherlands  November  29,  1907;  ratifications  ex- 
changed at  Berlin  November  30,  1907.  Staatsb.,  1907,  Nos.  310, 
332;  ReichS'O.,  1907,  No.  60. 

18  Chile — Peru.  Convention  signed  at  Lima.  Liberal  professions. 
B,  del  ministerio  de  rel,  ext,  (Lima),  6:77. 

18    Mexico — Netherlands.     Treaty  of  extradition  signed. 

18  Chile — Peru.  Protocol  signed  at  Lima  declaring  in  force  the  con- 
sular convention  signed  at  Lima  February  21,  1870  {Aranda: 
Tratados  del  Peru,  5:95),  and  amending  the  same.  B.  del  min- 
isterio de  rel,  ext.  (Lima),  6:75.  Executive  approval  by  Peru 
December  18,  1907. 

24  Chile — Peru.  Convention  signed  at  Lima.  Exchange  of  publi- 
cations. B.  del  ministerio  de  rel.  ext.  (Lima),  6:79.  Approved 
by  Peru  January  2, 1908. 

January,  1908. 

1  Bulgaria — Roumania.  Treaty  of  commerce  and  navigation  signed 
at  Bucharest  November  20,  1907,  takes  effect.  Text,  Mem.  dipl, 
March  22.  Term,  three  years  and  until  one  year  from  denounce- 
ment. Contains  most  favored  nation  clause,  which  does  not  apply, 
however,  to  any  customs  union  entered  into  by  either  state. 

1  France.  Decree  of  April  29,  1907,  takes  effect.  Reorganization  of 
the  Department  of  Foreign  Affairs.  The  main  divisions  of  busi- 
ness are  geographical  instead  of  by  subjects.  For  M.  Pichon's 
report,  see  R,  dipl.,  March  1,  1908. 

3  Belgium — Servia.  Ratifications  exchanged  at  Belgrade  of  treaty 
of  commerce  signed  at  Belgrade  April  24,  1907.  B,  Usuel,  Janu- 
ary 3;  Monit.,  January  16.  This  treaty  was  put  into  force  by 
Servia  October   9,   1907.     Monit.,   October   10.     See   April  2i, 

1907. 
6     Bulgaria — France.     Ratifications  exchanged  at  Sofia  of  conven- 
tion signed  at  Sofia  January  5,  1907,  for  reciprocal  protection  of 
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trademarks.    J.  0,,  January   23,   1908.    J,  du  dr.  int.  prive, 
35 :626.     French  decree  promulgating,  January  21,  1908. 
9    Brazil — Colombia.     Brazilian  Decree  No.  1866  sanctioning  and 
promulgating  modus  vivendi  respecting  the  lea  and  Putumayo 
rivers  signed  at  Bogota  April  24,  1907.    Approved  by  Brazilian 

congress  December  31,  1907.     Mensagem presidente,   Rio 

de  Janeiro,  1908.    See  December  29,  1907. 

10  Costa  Eica — Nicaragua.  Agreement  signed  for  improvement  of 
the  bay  of  San  Juan  del  Norte.  Mensaje  del  presidente,  1908, 
San  Jos^. 

12  Colombia — Peru.     Conflict  at  Union.    Arose  from  boundary  dis- 

pute.    See  July  6,  1906,  and  April  2U,  1907. 

13  Netherlands.     Ratification  of  international  convention  signed  at 

Rome  June  7,  1905,  for  establishment  of  a  permanent  interna- 
tional institute  of  agriculture.  Stautsb.,  1908,  No.  12.  See 
August  16,  1906,  and  January  27,  1908. 

16  Netherlands — Peru.     Protocol  signed  at  Lima  respecting  con- 

sular convention  signed  at  Lima  September  25, 1907.  B.  del  min- 
isterio  rel.  ext.,  6 :246. 

17  Argentine    Republic — Bolivia.    Exchange    of    ratifications    at 

Buenos  Aires  of  the  convention  signed  at  Buenos  Aires  May  18, 
1907,  relative  to  extension  of  the  Central  Northern  Railroad  into 
Bolivian  territory  and  construction  of  railroad  between  Potosi 
and  Tupiza.  B.  del  ministerio  de  rel.  ext.  (Buenos  Aires), 
18:24.  See  May  18,  1907.  For  account  of  work  completed,  see 
B.  A.  R.,  March. 

18  Death  at  Greifswald  of  Professor  Dr.  Felix  Stoerk.     He  suc- 

ceeded Jules  Hopf,  who  died  July  12,  1886,  as  continuator  of  the 
Nouveau  recueil  general  de  traites. 

18  France — Italy.  Agreement  signed  delimiting  zones  in  which  fish- 
ing rights  are  reserved  exclusively  for  subjects  of  each  State 
between  islands  of  Corsica  and  Sardinia.  Mem.  dipl.,  Febru- 
ary 2. 

20  Spain.  Royal  decree  promulgating  accession  to  the  declaration 
respecting  maritime  law  signed  at  Paris  April  16,  1856.  Ga.  de 
Madrid,  January  22;  Treaty  ser.,  1908,  No.  9;  J.  0.,  March  15; 
J.  du  dr.  int.  prive,  35 :630.  French  decree  approving  acceptance 
of  accession.  Januarv  21.  1908.  For  the  declaration  of  Paris,  see 
J.  du  dr.  int.  prive,  Tables  g6n6rale8,  2:72,  and  for  report  to 
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25      Costa  Rica.     Batification  of  the  Central  American  general  treaty 
of  peace  and  friendship  signed  at  Washington  December  20,  1907. 
La  Gaceta,  February  29.     The  approval  by  the  various  legislative 
bodies  of  the  Central  American  governments  of  the  conventions 
signed  at  Washington  December  20,  1907,  has  taken  place.    S. 
A.  R.,  March;  La  Gaceta,  Nos.  49,  50,  and  54;  Dr.  d'auteur,  21: 
39  and  42  Marvand:  La  paix  dans  le  Centre-Amerique,  Q.  dipL, 
25:691;  La  Gaceta,  Teugcigalpa,  April  6. 
25       CiiERMANY — Italy.     Ratifications  exchanged  at  Rome  of  convention 
signed  at  Rome  November  9,  1907.     Literary  and  artistic  prop- 
erty.    In  force  March  25,  1908.     Reichs-G.,  1908,  No.  13;  Ga. 
ufficiale,  March  25;  B.  del  ministero  degli  aff.  est.  March;  Dr. 
d'auteur,  21:41,  57.    See  November  9,  1907.    Supersedes  treaty 
signed  June  20,  1884,  and  is  intended  to  complete  the  stipula- 
tions of  the  revised  Berne  convention.     Contains  most  favored 
nation  clause. 
XJnited  States.    Deposit  at  Rio  de  Janeiro  of  ratification  of  con- 
vention signed  at  Rio  de  Janeiro  August  13,  1906,  defining  the 
status  of  naturalized  citizens  who  again  take  up  their  residence  in 
the  country  of  their  origin.     The  terms  of  this  convention  become 
effective  three  months  after  such  deposit. 
CrKRMANY — NETHERLANDS.     Ratifications  exchanged  at  Berlin  of 
treaty  signed  at  Berlin  February  11,  1907,  respecting  reciprocal 
recognition  of  joint  stock  companies  and  other  conmiercial,  indus- 
trial, and  financial  associations.     Reichs-G.,  1908,  No.  11.    Rati- 
«ed  by  Netherlands  January  13,  1908.     Staatsb.,  1908,  No.  11. 
Proclaimed  at  Berlin  March  1,  1908.     Extends  to  protectorates, 
colonies,  and  consular  courts. 
Q-'ctatemala — Honduras.     Decree  of   Guatemala  extending  until 
March  1,  1910,  the  boundary  convention  signed  March  1,  1895. 

_,  Mem rel.  ext.,  Guatemala,  1908.    See  June  25,  1907. 

^^itzerland — United  States.    Treaty  of  arbitration  signed  at 
Washington.     Ratification  advised  by  the  Senate  March  6,  1908; 
2  ratified  by  the  President  May  29. 

'"^  ^BEAT  Britain — Roumania.  British  order  in  council  declaring 
deserters  from  Roumanian  merchant  ships  liable  to  apprehension 
in  certain  British  territory.  London  Ga.,  March  3.  See  Novem- 
ber 2,  1907.  Issued  under  subsection  1  of  section  238  of  the 
Merchant  Shipping  Act  1894. 
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2    Austria — Boumania.     Convention  signed  at  Bucharest  for  protec- 
tion of  literary,  artistic,  and  photographic  property.     Dr.  d'aur 
teur,  21  'M, 

6  Kongo.     Royal  decree.     Suppression  of  the  crown  domain.    Mem. 

dipL,  March  29.  To  take  effect  when  Belgium  takes  over  sov- 
ereignty of  Kongo  under  treaty  of  November  28,  1907.  Sardou: 
U annexion  du  Congo  par  la  Belgique,  La  nouvelle  R.,  3:175; 
de  Witte:  La  qn^tion  du  'Congo  Beige/  R.  des  deux  mondes, 
45 :363 ;  R.  dipL,  April  19. 
5  Belgium — Kongo.  Act  signed  at  Brussels  additional  to  the  treaty 
of  cession  signed  at  Brussels  November  28,  1907.  Mem.  dipl, 
March  8,  March  29 ;  Times,  March  12.  Stipulates  that  Article  I 
of  the  treaty  of  cession  does  not  apply  to  the  Pondation  de  la 
Couronne,  the  property  of  which,  in  the  event  of  annexation,  is 
handed  over  to  the  State  which  is  to  assume  certain  obligations. 
Times,  March  6;  Pay  en:  L'anncxion  de  VEtat  du  Congo  i  la 
Belgique,  Q.  dipl.,  25 :409 ;  Cd.,  4079.    See  February  4,  1908. 

7  Prussia — Sweden.     Promulgation  at  Berlin  of  treaty  signed  at 

Berlin  November  16,  1907,  for  railway  ferry  between  Sassnitz 
and  Trelleborg.  Reichs-O.,  1908,  No.  21;  Preussische  gesetz- 
sammlung,  1908,  No.  17. 
9  Peru — United  States.  Ratification  by  United  States  of  treaty 
signed  at  Lima  October  15,  1907.  Ratification  advised  by  the 
Senate,  February  19,  1908.  Naturalization. 
9  Second  International  Conference  on  Sleeping  Sickness  met 
at  London.  Represented :  Germany,  Spain,  Kongo,  France, 
Great  Britain,  Italy,  Portugal.  Times,  March  10,  13,  14,  April 
9.  Great  Britain  has  decided  to  take  independent  action  by  estab- 
lishing a  National  Sleeping  Sickness  Bureau  at  London.  See 
June  17,  1907.    Cd.,  3854. 

10  Germany — Great  Britain.  Supplementary  agreement  respecting 
commercial  travelers'  samples  signed  at  Berlin.  Treaty  ser.,  1908, 
No.  8;  Rcichs-G.,  1908,  No.  23.  In  amplification  of  the  declara- 
tion concerning  "  patterns  and  samples  imported  by  commercial 
travelers  '*  signed  at  Berlin  April  1,  1869. 

10  United  States.  The  Senate  advises  and  consents  to  ratification  of 
six  conventions  signed  at  The  Hague,  October  18,  1907,  viz.: 
(1)  opening  of  hostilities,  (2)  laws  and  customs  of  land  warfare, 
(3)  rights  and  duties  of  neutral  powers  and  persons  in  case  of 
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war  on  land,  (4)  lapng  of  submarine  mines,  (5)  bombardment 
by  naval  forces  in  time  of  war,  and  (6)  adaptation  of  the  prin- 
ciples of  the  Geneva  convention  to  maritime  warfare.  On  March 
12  the  Senate  approved  the  convention  relative  to  certain  restric- 
tions on  the  exercise  of  the  right  of  capture  in  maritime  war  and 
the  declaration  prohibiting  discharge  of  projectiles  and  explosives 
from  balloons;  April  2,  the  convention  for  pacific  settlement  of 
international  disputes;  and  April  17  the  conventions  respecting 
emplojTnent  of  force  for  recovery  of  contract  debts,  and  rights 
and  duties  of  neutral  powers  in  naval  war.  See  October  18, 1907, 
Additional  references :  B.  mensuel  de  la  societe  de  leg,  comparee, 
39:148;  Holland:  The  Hague  conference  of  1907,  Law  quarterly 
and  R.,  24:76;  de  Lapradelle  and  Stowell:  Latin  America  at  the 
Hague  conference,  Yale  Law  J,,  17 :  No.  4 ;  Dokumente  der  zweir 
ten  Friedenskonferenz,  Zeitschrift  fiir  int,  Privat-  und  Offent- 
liches  Recht,  17:389;  Nippold:  Die  zweite  Haager  Friedenskon- 
ferenz,  id,,  17:504;  Wilcox:  The  Hague  conference  from  a  wom- 
an's  point  of  view.  Independent,  64:566;  Lemonon:  La  seconde 
conference  de  la  paix  et  ses  results  juridiques,  J,  du  dr,  int.  prive, 
35 :31 ;  R,  gen.  de  dr,  int,  public,  14,  documents  29 ;  Renault:  Les 
deux  conferences  de  la  paix,  Paris,  1908;  Pedoya:  Les  conferences 
de  la  Haye,  Paris,  1907;  Arch,  dipt,,  105:21;  Ernst:  L'oeuvre 
de  la  dettxieme  conference  de  la  paix,  Brussels  and  Paris,  1908; 
Saint-Maurice :  La  deuxieme  conference  de  la  paix,  Paris,  1908. 

12  France — United  States.     Eatifications  exchanged  at  Washington 

of  general  arbitration  treaty  signed  at  Washington  February  10, 
1908,  q,  V,  French  decree  promulgating,  March  14.  J.  0., 
March  15;  J,  du  dr.  int,  prive,  35:631. 

13  Turkey.     Note  addressed  to  the  six  ambassadors  informing  them 

of  the  renewal  of  the  mandates  of  the  foreign  agents  of  reform  in 
Macedonia  until  July  12,  1914.  Cd.,  4076.  Turkey  had  pro- 
posed to  take  the  foreign  agents  and  the  members  of  the  financial 
commission  into  Turkish  service  with  their  present  duties  in  a 
note  verbale  dated  December  15,  1907,  but  the  powers  declined. 
For  current  bibliography,  see  February  5,  1908,  Sloane:  Turkey 
in  Europe,  Political  science  quarterly,  23:297;  Times,  May  1. 

14  Salvador — United  States.    Citizenship  convention  signed  at  San 

oficial,  March  17.  Ratification  advised  by  United  States  Senate 
April  13 ;  ratified  by  the  President  May  26,  1908. 
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14    Austria-Hungary — Servia.    Treaty    of    commerce    signed    at 

Vieima.    Mem.  dipL,  March  22. 
14    Austria-Hungary.    Boyal  rescript  adjourns  diet  of  Croatia  to  a 

date  undetermined.    Mem.  dipL,  March  22 ;  Times,  March  16. 
14    Great    Britain — Paraguay.      Declaration    signed    at    Asuncimi 

amending  treaty  of  commerce  signed  at  Asuncion  October  16, 

1884.    Treaty  ser.,  1908,  No.  14 ;  State  Papers,  75 :929. 

*  *  *  agree  that  any  of  His  Majesty's  Colonies,  Possessions  or  Pro- 
tectorates may  withdraw  from  the  Treaty  separately  at  any  time  on  giTing 
twelve  months'  notice  to  that  effect,  but  that  nevertheless  the  goods  pro- 
duced or  manufactured  in  any  of  His  Britannic  Majesty's  Colonies, 
Possessions  and  Protectorates  shall  enjoy  in  Paraguay  complete  and 
unconditional  most- favoured-nation  treatment,  so  long  as  such  Colony, 
Possession  or  Protectorate  shall  accord  to  goods  the  produce  or  manu- 
facture of  Paraguay  treatment  as  favourable  as  it  gives  to  the  produce  or 
manufacture  of  any  other  Country. 

16  France — Switzerland.     Conference  relative  to  approaches  to  the 

Simplon  opened  at  Berne.    Mem.  dipL,  March  22. 

17  Cuba.    Decree  ratifying  the  convention  signed  at  Rio  de  Janeiro 

August  13,  1906,  relating  to  pecuniary  claims.  Oa.  oficial, 
March  18. 

17  Cuba.    Decree  adhering  to  the  convention  signed  at  Geneva  July 

6y  1906,  for  the  amelioration  of  the  condition  of  soldiers  wounded 
in  the  field  of  battle.    Oa.  oficial,  March  18. 

18  Fr-\nce — Great  Britain.     Ratifications  exchanged  at  London  of 

convention  signed  at  London  January  9,  1907,  respecting  com- 
mercial relations  between  France  and  Barbados.  Treaty  ser., 
1908,  No.  7 ;  J.  0.,  April  2,  1908.  French  decree  promulgating, 
April  1,  1908. 

19  Nicaragua — Spain.     Eatifications  exchanged  at  Paris  of  treaty  of 

obligatory  arbitration  signed  at  Guatemala  October  4,  1904.  Oa. 
de  Madrid,  April  17,  1908. 

19  Nicaragua — Spain.     Ratifications  exchanged  at  Paris  of  conven- 

tion signed  at  Guatemala  October  4,  1904.  Mutual  recognition 
of  validity  of  academic  degrees.     Ga.  de  Madrid,  April  14. 

20  Argentine  Eepublic.     Decree  constituting  committee  charged  with 

preliminary  work  of  the  Fourth  International  American  Confer- 
ence, to  be  inaugurated  at  Buenos  Aires  May  25,  1910.     Revista 
dipt.  (Buenos  Aires),  2:3;  B.  A.  R.,  June. 
20     Crete.     The    High    Commissioner    notified    the    four    protecting 
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powers  that  the  conditions  laid  down  as  preliminary  to  with- 
drawal of  their  troops,  had  been  realized,  to  wit:  (1)  organiza- 
tion of  a  native  gendarmerie,  (2)  maintenance  of  tranquillity, 
and  (3)  security  of  the  Musulman  population.  France,  Great 
Britain,  Italy  and  Bussia,  have  announced  their  decision  to  with- 
draw their  forces  gradually  in  the  course  of  a  year.  They  had  in 
1898  constituted  the  island  an  autonomous  State  under  a  High 
Commissioner  of  the  Powers,  subject  to  the  suzerainty  of  the 
Porte.  Since  August  14,  1906,  the  right  of  the  King  of  Greece 
to  propose  the  High  Commissioner  has  been  recognized  by  the 
protecting  powers,  under  whose  sanction  Greek  officers  have  taken 
over  the  direction  of  the  gendarmerie  and  militia. 

21  International  Medical  Association  to  aid  in  suppression  of 
war  in  general  annual  reunion  at  Paris.  Proceedings  in  Mem. 
dipt.,  March  29. 

21  Fbance.     Law  authorizing  ratification  of  convention  signed  at  Pome 

December  9,  1907,  for  the  creation  at  Paris  of  an  international 
office  of  public  hygiene.    J.  0.,  March  24.    See  February  10, 1908. 

22  China.     Imperial  decree  concerning  consumption  of  opium.     The 

latest  opium  decree.  North  China  Herald,  March  27,  1908 ;  Times, 
April  17.    See  January  27,  1908. 

23  Colombia.    Decree  providing  for  reorganization  of  the  diplomatic 

and  consular  service.     B.  A.  R.,  May. 

23  Sweden.     Ratification  deposited  at  Brussels  of  the  Additional  Act 

signed  at  Brussels  August  28,  1907,  to  the  international  sugar 
convention  signed  March  5,  1902,  relative  to  the  accession  of 
Eussia  to  the  Sugar  Union.  Ratification  deposited  by  Peru,  Jan- 
uary 11,  1908;  Switzerland,  January  24,  1908;  Belgium,  France, 
and  Netherlands,  January  31;  Austria  and  Hungary,  February 
13;  Germany,  Luxemburg,  and  Great  Britain,  February  14; 
Sweden,  March  23.  All  the  signatory  powers  have  deposited  rati- 
fications except  Italy,  which  preserves  the  faculty  of  carrying  out 
this  formality  until  July  1,  1908.  See  March  31,  1908,  and 
August  28,  1907.  Treaty  ser.,  1908,  No.  12;  Reichs-O.,  1908, 
No.  16 ;  Staatsb.,  1908,  No.  46. 

24  Mexico — United  States.    Treaty  of  arbitration  signed  at  Wash- 

ington.    Ratification  advised  by  the  Senate  April  2;  ratified  by 
the  President  May  29,  1908. 
27    Austria-Hungary.    Deposit  at  Berne  of  ratification  of  the  inter- 
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national  convention  signed  at  Geneva  July  6,  1906,  for  the  im- 
provement of  the  condition  of  wounded  in  armies  in  the  field. 

27  Japan.     Ratification  of  radiotelegraphic  convention  signed  at  Ber- 

lin November  3,  1906. 

28  Great   Britain.     Terms   of   settlement   arranged   with   friendly 

Afridi  clans  in  Walai.  Each  of  the  Afridi  clans  goes  security  for 
the  future  good  behavior  of  a  named  subsection  of  the  Zakka 
Ehel.  As  a  pledge  of  good  faith  in  guaranteeing  punishment  of 
the  offending  Zakkas,  rifles  to  value  of  20,000  rupe^  are  deposited 
with  the  British  government.     Times,  April  9;  Q.  dipL,  25:749. 

28    Italy — United  States.     Treaty  of  arbitration  signed  at  Washing- 
ton.    Ratification  advised  by  Senate  April  2,  1908. 

28    Greece — Montenegro.     Treaty  of  commerce  signed  at  Cettigne. 
R,  dipL,  April  5.     On  basis  of  most  favored  nation  principle. 

31     Great  Britain — Servia.     Ratifications  exchanged  at  Belgrade  of 
treaty  of  commerce  signed  at  Belgrade  February  17, 1907.  Treaiji 
set,,  1908,  No.  13.    Supersedes  treaty  signed  July  10,  1893,  and 
is  binding  until  December  31,  1917,  and  until  one  year  after 
denouncement.     Contains  most  favored  nation  clause,  with  Cus- 
toms Union  exception.     The  duties  under  this  treaty  went  into 
effect  in  Servia  March  15,  1907.     For  details  of  the  modificatioM 
introduced  into  the  Servian  general  tariff,  see  Board  of  Trade  /., 
London,  March  7  and  14,  1907;  Cd,,  3749. 

31  Netherlands.  Eatification  deposited  at  Brussels  of  the  protocol 
signed  at  Brussels  December  19,  1907,  relative  to  the  accession  of 
Eussia  to  the  Sugar  Convention.  Eatification  deposited  by 
Switzerland,  January  24;  Belgium  and  France,  January  31; 
Austria  and  Hungar}',  February  13;  Germany,  Great  Britain, 
Luxemburg,  and  Eussia,  February  14 ;  Sweden,  March  23 ;  Peru, 
March  26;  Netherlands,  March  31.  All  signatory  powers  have 
deposited  ratifieations  except  Italy,  which  preserves  the  faculty  of 
carrying  out  this  formality  until  July  1,  1908.  See  December  19, 
1907,  and  March  23,  1908.  Treaty  ser.,  1908,  No.  12;  B.  Vsuel 
April  1,  1908;  Monit,  April  19;  Reichs-G.,  1908,  No.  16;  J.  0., 
May  10. 

31  United  States.  Eatification  deposited  with  the  government  of 
Mexico  of  the  convention  signed  at  Mexico  January  27,  1902,  on 
literary  and  artistic  copyrights.  U.  S.  Treaty  serief^.  No.  497. 
Eatification  advised  by  the  Senate  January  31,  1908;  ratified  by 
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the  President  March  16,  1908;  proclaimed  April  9,  1908.  This 
convention  has  been  ratified  by  Guatemala,  Salvador,  Costa  Eica, 
Honduras,  and  Nicaragua,  and  their  ratifications  were  deposited 
with  the  Government  of  Mexico  respectively  as  follows:  April 
25,  1902;  May  19,  1902;  June  28,  1903;  July  4,  1904,  and 
August  13,  1904.  It  is  provided  by  its  Article  XV  that  the  con- 
vention "  shall  take  effect  between  the  signatory  States  that  ratify 
it,  three  months  from  the  day  they  communicate  their  ratifications 
to  the  Mexican  Government." 

^  1908. 

ELOiUM — Japan.     Telegraphic  money  order  exchange  established. 
Uunion  postale,  33 :80. 

-l^^RANCE — Mexico.  French  decree  promulgating  arrangement 
signed  at  Mexico  May  28,  1907,  modifying  article  3  and  the  first 
paragraph  of  article  5  of  the  convention  signed  at  Mexico  De- 
cember 10,  1891,  {De  Clercq,  19:288).  Ratifications  exchanged 
at  Mexico  December  28,  1907.  Parcels  post.  J,  0.,  April  4, 
1908. 

Chile — Colombia.  Convention  signed  at  Bogotd.  Exchange  of 
publications.    B.  del  ministerio  de  rel.  ext,  (Bogota),  1:353. 

Oheat  Britain — ^United  States.     Treaty  of  arbitration  signed  at 

Washington.     Eatification  advised  by  the  Senate  April  22,  1908; 

ratified  by  the  President  May  11,  1908;  ratified  by  Great  Britain 

May  4,   1908;  ratifications  exchanged  at  Washington  June  4, 

1908;  proclaimed  June  5,  1908.     U,  S.  Treaty  ser,.  No.  494. 

Article  I  identical  with  Article  I  of  the  arbitration  treaty  between 

Trance  and  United  States  signed  at  Washington  February  10, 

1908,  q.  V. 

Article  2.  In  each  individual  case  the  High  Contracting  Parties,  before 
appealing  to  the  Permanent  Court  of  Arbitration,  shall  conclude  a  special 
Agreement  defining  clearly  the  matter  in  dispute,  the  scope  of  the  powers 
of  the  Arbitrators,  and  the  periods  to  be  fixed  for  the  formation  of  the 
Arbitral  Tribunal  and  the  several  stagres  of  the  procedure.     It  is  under- 
stood that  such  special  agreements  on  the  part  of  the  United  States  will 
T)e  made  by  the  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate  thereof;   His  Majesty's  Government  reserving  the 
right  before  concluding  a  special  agreement  in  any  matter  affecting  the 
interests  of  a  self  governing  Dominion  of  the  British  Empire  to  obtain 
the  concurrence  therein  of  the  Government  of  that  Dominion. 

Such  Agreements   shall   be  binding  only  when   confirmed  by  the  two 
Goremments  by  an  Exchange  of  Notes. 


660  THE   AMEBIOAN    JOITBNAL    OF   INTEBNATIONAI.   LAW 

April  1908. 

4  Norway — United  States.  Treaty  af  arbitration  signed  at  Wash- 
ington.    Batifieation  advised  by  the  Senate  April  17^  1908. 

6  Fourth  International  Congress  of  Mathematicians  opened  at 
Borne.  Nation,  May  14.  Next  congress  in  1912  at  Cambridge, 
England^  will  be  a  joint  congress  on  mathematics  and  physics. 

6  Portugal — United  States.  Treaty  of  arbitration  signed  at  Wash- 
ington.    Batifieation  advised  by  the  Senate  April  17,  1908. 

6  France — Spain.  Batifications  exchanged  at  Bayonne  of  declara- 
tion signed  at  Bayonne  June  9^  1906,  relative  to  oyster  fishing  in 
the  Bidassoa.  French  decree  promulgating,  April  18,  1908.  /. 
0,,  April  19.  This  declaration  modifies  the  declaration  signed  at 
Bayonne  October  4,  1894  {DeClercq,  20:173),  with  which  it  is 
to  be  considered  an  integral  part  of  the  convention  signed  at 
Bayonne  February  18,  1886  {DeClercq,  17:77) ;  Lopez  y  Medina: 
Tratados  de  pesca  (Madrid,  1906)  p.  37;  Oa.  de  Madrid,  April 
21, 1908. 

6  Spain — United  States.    Batifications  exchanged  at  Madrid  of 

treaty  of  extradition  and  protocol  amending  articles  3  and  4 
thereof.  Treaty  signed  at  Madrid  June  15,  1904;  protocol 
signed  at  San  Sebastian  August  13,  1907 ;  ratification  advised  by 
the  Senate  January  16,  1908;  ratified  by  the  President  Februaiy 
5,  1908;  ratified  by  Spain  March  30,  1908;  proclaimed  by  the 
President  May  21,  1908.  U.  8.  Treaty  ser..  No.  492;  Go,  ie 
Madrid,  April  12. 

7  China.    Decree    respecting    opium.      Appoints    special    imperial 

commissioners  of  opium  prohibition,  who  are  to  establish  hospitals 
where  those  addicted  to  opium  consumption  may  have  special 
attention.  North  China  Herald,  87 :89. 
9  France.  Decree  placing  Mayotte  and  Dependencies  (Comoro 
group)  under  supreme  authority  of  the  Governor-General  of 
Madagascar.  Administrative  and  financial  autonomy  is  retained 
under  a  functionary  appointed  from  the  general  colonial  service 
Geographical  J,,  31 :677. 

10  Japan — Russia      Signature  and  exchange  at  Vladivostock  of  the 

documents  relating  to  the  delimitation  of  the  boundaries  of  the 
Island  of  Sakhalin  by  the  chiefs  of  the  Russian  and  Japanese 
Boundary  Commissioners.     Times,  April  23. 

11  Great  Britain — United  States.     Convention  signed  at  Washing- 

ton concerning  the  inland  fisheries  in  waters  contiguous  to  the 
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United  States  and  Canada.  Batifieation  advised  by  the  Senate 
April  17;  ratified  by  the  President  May  11;  ratified  by  Great 
Britain  May  12;  ratifications  exchanged  at  Washington  June  4; 
proclaimed  by  President  July  1. 

11  Gheat  Britain — United  States.  Treaty  signed  at  Washington. 
To  settle  all  difBculties  connected  with  the  international  boundary 
line^  such  as  its  redelimitation  and  the  prevention  of  smuggling. 
Where  the  boundary  runs  on  land,  the  matter  is  to  be  referred  to 
a  joint  commission  similar  to  the  one  which  is  to  deal  with  the 
fisheries  question;  where  the  line  passes  over  water,  dispute  con- 
cerning it  will  be  referred  to  a  waterways  commission.  Batifiea- 
tion advised  by  the  Senate  May  4;  ratified  by  Great  Britain 
May  16 ;  ratified  by  the  President  May  11 ;  ratifications  exchanged 
at  Washington  June  4,  1908;  proclaimed  by  President  July  1. 

18  Persia — Bussia.  Kurds  attack  frontier  guards  near  Bussian  Bele- 
suvar.  Later  Bussian  troops  crossed  the  Persian  frontier  and 
defeated  the  Kurds  in  the  mountains  of  Kara  Dagh.  Times, 
April  18. 

13  Salvador.    Decree  respecting  the  national  sovereignty  and  treaties 

and  conventions. 

14  GERiiANY — Salvador.    Treaty    signed    at    San    Salvador.     Most 

favored  nation  treatment  in  commerce,  navigation,  and  consular 
privileges.  Diario  oficial,  April  20.  Batified  by  Salvador  May 
4,1908. 

15  Great   Britain — Panama.     Agreement   signed   at   Panama   for 

direct  exchange  of  parcels  by  parcels  post. 

16  Brazil — Peru.     Convention  signed  at  Lima  for  free  navigation  of 

the  Japurd  by  Brazilian  and  Peruvian  vessels,  merchant  or  war. 
A  similar  agreement  was  signed  at  Lima,  September  29,  1876, 
respecting  the  Putumayo.    Aranda:  Tratados  del  Peru,  2:619. 

16  Prance — Spain.  Protocol  signed  modifying  convention  respecting 
transpyrenean  railroads.     Mem,  dipL,  April  19. 

18  France — Germany.  Convention  signed  at  Berlin.  Delimitation 
of  frontier  between  French  Kongo  and  Kamerun.  Mem  dipL, 
April  26.  Substitutes  a  more  natural  frontier  for  the  artificial 
line  tentatively  fixed  by  the  convention  signed  at  Berlin,  March 
15,  1894. 

20  Brazil — Colombia.  Batifications  exchanged  at  Bio  de  Janeiro  of 
treaty  signed  at  BogotA  April  24,  1907,  respecting  free  navigation 
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of  the  Japura.  See  April  2Jf,  1907.  Promulgated  in  Brazil  April 
23,  1908.    Mensagem pelo  presidente,  Kio  de  Janeiro,  1908. 

20  Italy — Turkey.  The  Turkish  ambassador  at  Borne  hands  the 
foreign  office  a  note  from  the  government  of  Turkey  putting  an 
end  to  the  difference  between  the  two  countries.  Italy  may  open 
post  offices  for  Italians  at  Constantinople,  Saloniki,  Vallona, 
Smyrna,  and  Jerusalem.  L'incident  italo-turc,  Mem.  diph,  April 
26 ;  R.  dipl,  April  26 ;  Times,  April  20. 

20  Spain — United  States.     Treaty  of  arbitration  signed  at  Washing- 

ton. Batification  advised  by  the  Senate,  April  22 ;  ratified  by  the 
President  May  28,  1908;  ratified  by  Spain  May  11,  1908;  ratifi- 
cations exchanged  at  Washington  June  2,  1908 ;  proclaimed  June 
3,  1908.  U.  S.  Treaty  ser..  No.  493.  Similar  to  treaty  with 
France  signed  February  10,  1908,  q.  v. 

21  First  International  Larynoo-Rhinology  Congress  opened  at 

Vienna.     Adjourned  April  25.     Times,  April  22. 

23  Denmark — Germany — Russia — Sweden.  Declaration  signed  at 
St.  Petersburg  relative  to  the  Baltic.  Mem.  dipl.,  April  26;  Q. 
dipl,  25 :738. 

23  Denmark — France — Germany — Great  Britain — Netherlakdb 
— Sweden.  Declaration  and  memorandum  signed  at  Berlin  on 
the  subject  of  the  status  quo  in  the  territories  bordering  on  the 
North  Sea.  Cd.,  3964;  Mem.  dipl,  April  26;  Q.  dipl,  25:738; 
Doc.  dipl.  Accords  relatifs  a  la  mer  du  nord,  1908;  Fortnightly 
R.,  83  :932. 

23  France — Great  Britain — Sweden.  Act  signed  at  Stockholm  de- 
nouncing the  treaty  signed  at  Stockholm,  1855. 

23  Japan.     Ratification  deposited  at  Berne  of  the  Geneva  Red  Cross 

convention  signed  July  6,  1906.  Tlie  reservation  made  by  the 
Japanese  delegate  on  the  subject  of  article  28  is  withdrawn. 

24  Second  Annual  Meeting  of  the  American  Society  of  Inter- 

national Law  at  Washington.    Adjourned  April  25. 

27  Japan — Netherlands.    Consnlar  convention  signed  at  The  Hague 

with  regard  to  the  Dutch  colonies  in  the  East  Indies.  See  Sep- 
tember 25,  1907. 

28  International  Conference  of  Diplomatic  Representatives  at 

Brussels.  To  consider  a  revision  of  the  regulations  dealing  with 
traffic  in  arms  and  ammunition  in  Africa.  Fourteen  states  repre- 
sented:   Belgium,    Kongo,    France,    Germany,    Great    Britain, 
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Netherlands,  Italy,  Liberia,  Portugal,  Russia,  Spain,  Sweden, 
Turkey,  and  United  States.  Presided  over  by  M.  L.  Capelle, 
Director-General  of  Commerce  and  Consulates  in  the  Belgian 
Foreign  Office.    Times,  April  30. 

29  France.  Law  relative  to  the  conditions  of  application  of  article  5 
of  the  treaty  with  Siam  signed  at  Bangkok  March  23,  1907. 
J.  0,,  May  1;  Dauge:  Condition  juridique  des  Strangers  au  Siam 
et  organisation  judiciaire,  Clunet,  27 :461 ;  id.,  34 :1244. 

May,  1908, 

1  Russia — Servia.     Ordinary  money  order  exchange  established  on 

basis  of  a  private  agreement.    Uunion  postale,  33 :80. 

2  Netherlands — United    States.      Arbitration    treaty    signed    at 

Washington.    Ratification  advised  by  the  Senate  May  6,  1908. 

2  Sweden — United  States.    Arbitration  treaty  signed  at  Washing- 

ton.   Ratification  advised  by  the  Senate  May  6,  1908. 

3  Morocco.     The  troops  of  Abdel  Aziz  occupied  Safi  without  resis- 

tance. Q.  dipt.,  24:724;  J.  du  debats,  May  15;  Aktenstucke 
iiber  Marokko,  208  pp.;  Maxey:  Morocco  moriturus.  Forum, 
39:568;  Moore:  The  passing  of  Morocco,  London. 

4  International    Conference   on   Electrical   Telegraphy,   at 

Lisbon.    R.  dipL,  February  23. 

5  France.     Order  of  the  minister  for  foreign  affairs  instituting  a 

commission  for  the  purpose  of  studying  ways  and  means  of 
regulating  conflicts  in  the  matter  of  nationality  between  French 
and  foreign  laws.    J.  0.,  May  7. 

5    Japan — United  States.    Arbitration  treaty  signed  at  Washington. 
Ratification  advised  by  the  Senate  May  13,  1908. 

7     Portugal — United    States.      Naturalization    treaty    signed    at 
Washington.    Ratification  advised  by  the  Senate  May  14,  1908. 

7  Portugal — United  States.  Extradition  treaty  signed  at  Wash- 
ington. Ratification  advised  by  the  Senate  May  22,  1908. 
11  Laying  of  Cornerstone  of  the  International  Bureau  op 
American  Republics  at  Washington.  B,  A.  R,,  May  and  June, 
1908 ;  Times,  May  12. 
11  United  States.  An  Act  to  amend  an  Act  entitled  "An  Act  to 
provide  for  the  reorganization  of  the  consular  service  of  the 
United  States,*'  approved  April  5,  1906.  Takes  effect  July  1» 
1908.    Stat  at  L.,  vol.  35. 
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12    Eighteenth  Annivebsart  of  the  American  Peace  Society  took 

place  at  Boston.    Proceedings  in  Advocaie  of  Peace,  June,  1908. 
14    Franco-British  Exhibition  opened  by  Prince  and  Princess  of 

Wales.    L' exposition  franco-britannique,  R.  dipL,  May  17;  Some 

neglected  aspects  of  the  entente  cordiale.  National  R.,  51:539; 

Times,  April  2,  20,  May  8. 

14  Trinidad  and  Tobago.    Accession  in  force  to  the  industrial  prop- 

erty convention  signed  at  Paris  March  20,  1883,  as  modified  by 
the  additional  act  signed  at  Brussels  December  14,  1900.  Treaty 
ser.,  1908,  No.  11.  The  Swiss  government  received  notice  of  the 
accession  April  6,  and  notified  the  states  interested  April  14, 
1908.  By  the  stipulations  of  Article  16  of  the  revised  conventioD 
the  accession  takes  eSeci  one  month  after  the  latter  date.  /.  0., 
May  1. 

15  Salvador.    Ratification  in  all  its  parts  of  the  principal  convention 

of  the  Universal  Postal  Union  signed  at  Bome  May  26,  1906,  as 
well  as  the  final  protocol  and  further  convention  concerning  ex- 
change of  postal  parcels  and  international  money  orders.  Dimo 
oficial.  May  18. 

16  Abyssinia — Italy.     Frontier  convention  signed  at  Adis  Ababa. 

Fixes  starting  point  on  the  Juba  River  at  Dolo,  above  Lu^; 
thence  it  is  carried  to  the  Webi  Shebeli,  where  it  joins,  and  fol- 
lows to  the  frontier  of  British  Somaliland,  the  line  laid  down  in 
the  arrangement  signed  September,  1897.  Fixes  the  frontier  of 
the  Danakil  country  in  Eritrea  at  a  distance  of  60  kilometers 
from  the  coast,  and  makes  provision  for  payment  by  Italy  to 
Abyssinia  of  indemnity  of  3,000,000  lire.  Oeographical  J., 
31  :G75. 

18  Denmark — United  States.  Arbitration  treaty  signed  at  Wash- 
ington.   Ratification  advised  by  the  Senate  May  20. 

18  Great  Britain — United  States.  Convention  signed  at  Washing- 
ton. Ratification  advised  by  the  Senate  May  2*0.  Wreckage  and 
salvage. 

18  Eighth  International  Congress  on  Architecture  at  Vienna. 

Mem.  dipL,  May  24. 

19  Japan — United  States.    Treaty  signed  at  Washington  for  the  pro- 

tection in  China  of  inventions,  designs,  trademarks,  and  copy- 
rights of  American  citizens  and  Japanese  subjects.  J.  of  the 
American  Asiatic  Assn.,  7:280,  300;  8:140.    Ratification  advised 
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May,  1908. 

by  the  Senate  May  20;  ratified  by  the  President  June  2.  La 
protection  des  marques  etrangeres  en  Chine,  R.  de  dr.  int.  prive 
et  de  dr.  penal  int.,  4:504;  North  China  Herald,  84:117  and 
85 :629. 

• 

19  Jafan — United  States.     Treaty  signed  at  Washington  for  pro- 

tection in  Korea  of  inventions,  designs,  trademarks,  and  copy- 
rights of  American  citizens  and  Japanese  subjects.  J.  of  the 
American  Asiatic  Assn.,  8:140. 

20  Lake  Mohonk  Conference  on  International  Arbitration. 

Fourteenth  annual  meeting  at  Mohonk  Lake,  New  York.  Ad- 
journed May  22.    B.  A.  R.,  June. 

23  International  Institute  of  Agriculture  inaugurated  at  Bome 

by  King  of  Italy.  Mem.  dipL,  May  31.  On  the  25th  the  perma- 
nent committee  held  its  first  meeting  and  adopted  French  as  the 
official  language  of  the  Institute.    See  January  29,  1908. 

24  Turkey.     Irad6  authorizing  construction  of  four  new  sections  of 

the  Bagdad  Railway.    Mem.  dipt..  May  31. 

24  France.     Decree  establishing  competitive  examinations  for  posts 

of  student  vice-consuls.  J.  0.,  May  26. 
26  United  States.  Joint  resolution  to  provide  for  the  remission  of  a 
portion  of  the  Chinese  indemnity.  Stat,  at  L.,  vol.  35.  The 
President  is  authorized  to  consent  to  a  modification  of  the  bond 
for  $24,440,778.81,  dated  December  15,  1906,  received  from 
China  pursuant  to  the  protocol  signed  at  Peking  September  7, 
1901  {For  reL,  1901,  appendix),  so  that  the  total  pa3nment  to 
be  made  by  China  under  the  said  bond  shall  be  limited  to 
$13,655,492.69  and  interest  at  the  stipulated  rate  of  four  per 
cent.  H.  report  1107,  60  Cong.  1  sess;  J.  of  the  American 
Asiatic  Assn.,  8 :19,  135. 

25  Inauguration  of  the  Central  American  Court  op  Justice  at 

Cartago,  Costa  Rica.     B.  A.  R.,  June.     Andrew  Carnegie  has 

offered  $100,000  for  the  purpose  of  erecting  at  Cartago  a  temple 

of  peace  for  the  exclusive  use  of  the  Central  American  Court  of 

Justice.    See  February  6,  1908. 

Henry  Q.  Crocker. 


PUBLIC  DOCUMENTS  RELATING  TO  INTERNATIONAL  LAW 

UNITED  STATES  ^ 

Anarchists  and  aliens  of  criminal  classes,  Deportation  of,  under  immi- 
gration act  of  Feb.  20,  1907.  March  3,  1908.  1  p.  Bureau  of  tm«i- 
gration  and  naturalization.     (Dept.  circular  163.) 

Arbitration  convention  between  the  United  States  and  France. 
Signed  at  Washington  Feb.  10,  1908;  proclaimed  March  14,  1908. 
6  p.    Dept,  of  state. 

Copyrights,  Convention  between  the  United  States  and  other  powers 
on  literary  and  artistic.  Signed  at  the  City  of  Mexico  Jan.  27,  1902; 
proclaimed  April  9,  1908.    16  p.    Dept.  of  state. 

Immigration  laws  and  regulations  of  July  1,  1907.  4th  ed.  Feb.  15, 
1908.     83  p.    Bureau  of  immigration  and  naturalization.     Paper,  10c 

Military  laws  of  the  United  States,  4th  edition,  by  George  B.  Dam 
1908.    1361  p.    War  dept.    Half  sheep,  $1.50. 

GREAT  BRITAIN* 

Asiatics  in  the  Transvaal,  Further  correspondence  relating  to  legisli- 
tion  affecting.    Foreign  office,     (cd.  3892.)     Id. 

Bulgaria,  Commercial  convention,  protocol,  and  declaration  between 
the  United  Kingdom  and.  Signed  at  Sofia  Dec.  9,  1905.  Foreign 
office,     (cd.  3858.)     3d. 

Commercial  travellers'  samples,  Supplementary  agreement  between 
the  United  Kingdom  and  Germany  respecting.  Signed  at  Berlin  March 
10,  1908.    Foreign  office,     (cd.  3961.)     ^d. 

Congo,  Further  correspondence  respecting  the  Independent  State  of 
the.     [April  to  Dec.,  1907.]     Foreign  office,     (cd.  3880.)     G^d. 

Curagoa,  Agreement  between  the  post-office  of  the  United  Kingdom 
and  the  post-office  of,  for  the  excliange  of  money  orders.  Post-office. 
(cd.  3904.)     2id. 

1  When  prices  are  given,  the  document  in  question  may  be  obtained  for  the 
amount  mentioned  from  the  Superintendent  of  Documents,  Grovemment  Printing 
Office,  Washington,  D.  C. 

2  Official  publications  of  Great  Britain,  India  and  many  of  the  British  coloniei 
may  be  purchased  of  P.  S.  King  &  Son,  Orchard  House,  2  and  4  Great  Smith 
Street,  Westminster,  London,  £ng. 
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Egypt,  Agreement  additional  to  the  commercial  convention  between 
the  United  Kingdom  and,  of  Oct.  29,  1889.    Signed  at  Cairo  Dec.  16, 

1907.  Foreign  office,     (cd.  3874.)     |d. 

France,  Convention  between  the  United  Kingdom  and,  respecting 
commercial  relations  between  France  and  Barbados.  Signed  at  London 
Jan.  9,  1907.    Foreign  office,     (cd.  3959.)     ^d. 

France,  Exchange  of  notes  between  the  United  Kingdom  and.     Ar- 
rangements under  article  X,  §  4,  of  the  convention  of  Oct.  20,  1906, 
respecting  the  New  Hebrides.    August  29,  1907.    Foreign  office,     (cd 
3876.)     2^d. 

German  Empire,  Agreement  between  the  post-oflRce  of  the  United 
Kingdom  and  the  post-oflBce  of  the.  1908.  Post-office,  (cd.  4008.) 
2id. 

House  of  lords  manuscripts.  New  series,  vol.  4.  1699-1702.  (H.  of 
L.  papers,  1908,  no.  7.)     2s.  9d. 

Japan,  Agreement  concerning  the  exchange  of  postal  parcels  between 
the  post-office  of  the  United  Kingdom  and  the  department  of  com- 
munications of  the  Empire  of.    1908.    Post-office,     (cd.  3902.)  2^d. 

Macedonia,  Further  correspondence  respecting  proposals  by  H.  M. 
government  for  reforms  in.  Foreign  office,  (cd.  3958.)  l^d. ;  (cd. 
3963.)     l^d. 

Maritime  law.  Accession  of  Spain  to  the  declaration  respecting,  signed 
at  Paris  April  16,  1856.  Jan.  18,  1908.  Foreign  office,  (cd.  3962.) 
id, 

Mozambique,  Agreement  for  the  direct  exchange  of  parcels  between 
the  United  Kingdom  and  the  Portuguese  colony  of.  Post-office,  (cd. 
4013.)    id. 

North  Sea,  Correspondence  with  H.  M.  ambassador  at  Berlin  re- 
specting a  declaration  by  the  governments  of  Great  Britain,  Denmark, 
France,  Germany,  the  Netherlands,  and  Sweden,  on  the  subject  of  the 
maintenance  of  the  "  status  quo  "  in  the  territories  bordering  upon  the. 

1908.  Foreign  office,     (cd.  3964.)     ^d. 

Norway,  Treaty  between  the  United  Kingdom,  France,  Germany, 
Norway,  and  Russia  respecting  the  independence  and  territorial  in- 
tegrity of.  Signed  at  Christiania  Nov.  2,  1907.  Foreign  office,  (cd. 
3878.)     id. 

Opium  question  in  China,  Correspondence  respecting  the.  [Sept. 
1906  to  Feb.  1908.]    Foreign  office,     (cd.  3881.)     7d. 

Panama,  Despatches  from  H.  M.  minister  at,  respecting  the  employ- 
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ment  of  British   West   Indian   labour   in  the   Panama   Canal  Zona 
Foreign  office,    (cd.  3960.)     l^d. 

Persia,  Extract  from  despatch  from  the  government  of  India  to  the 
secretary  of  state  for  India  in  council,  dated  Sept.  21,  1899,  relating 
to  British  policy  in.    Foreign  office,    (cd.  3882.)     l^d. 

Russia,  Correspondence  respecting  the  adhesion  of,  to  the  BmseelB 
sugar  convention  of  March  6,  1902.    Foreign  office,     (cd.  3877.)    2Jd. 

Salvador,  Agreement  between  the  post-ofiBce  of  the  United  Kingdom 
and  the  post-office  of  the  Republic  of,  for  the  exchange  of  money  orders. 
Post-office,    (cd.  3903.)     2id. 

Surinam,  Additional  articles  to  the  money  order  agreement  between 
the  post-offices  of  the  United  Kingdom  and,  of  29  April,  1906.  PaU 
office,    (cd.  3905.)    |d.;  (cd.  3980.)   ^d. 

Sweden,  Accession  of,  to  the  international  sanitary  convention  signed 
at  Paris  Dec.  3,  1903.  Dec.  20,  1907.  Foreign  office,  (cd.  3957.) 
id. 

Treaties,  etc.,  relating  to  conmierce  and  navigation  between  Great 
'  Britain  and  foreign  powers,  wholly  or  partially  in  force  on  July  1, 1907, 
Handbook  of.    1908.    xii,  1192  p.    Foreign  office.    10s. 

Treaties  and  conventions,  A  complete  collection  of  the,  and  reciprocal 
regulations  at  present  subsisting  between  Great  Britain  and  foreign 
powers,  so  far  as  they  relate  to  commerce  and  navigation,  the  slave 
trade,  post-office  communications,  copyright,  etc.  v,  24.  1907.  Foreign 
office.    15s. 

Wounded  and  sick  in  armies  in  the  field.  Accession  of  Colombia  to 
convention  signed  at  Geneva  July  6,  1906,  for  the  amelioration  of  the 
condition  of  the.    Oct.  28,  1907.    Foreign  office,     (cd.  3879.)     Jd. 

BOLIVIA 

Programa  de  gobiemo  formulado  por  Fernando  E.  Guachalla  jefe 
del  partido  liberal  y  candidato  d  la  Presidencia  de  Bolivia.  La  Paz, 
1908.    41,  xxiv  p. 

CUBA 

Informe  de  la  administracion  provisional,  desde  13  de  Octubre  de 
1906  hasta  el  1®.  de  Diciembre  de  1907  por  Charles  E.  Magoon,  gober- 
nador  provisional.    Habana,  1908.    iv,  571  p.,  illus. 

Report  of  provisional  administration  from  October  13th,  1906,  to 
December  1st,  1907.  By  Charles  E.  Magoon,  provisional  governor. 
Havana.    557  p.,  illus. 
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COUR  PERMAXENTB  D^ARBITRAOE 

Belev6  g6n6ral  de  clauses  d'arbitrage  communiqu^es  au  Bureau  inter- 
national. 1907.  12  p.  Bureau  international  de  la  Cour  permanente 
d'arbitage. 

Trait^s  g6n6raux  d'arbitrage,  communiques  au  Bureau  international 
de  la  Cour  permanente  d'arbitrage.  [1907.]  3  p.  Bureau  inter- 
national de  la  Cour  permanente  d'arbitrage. 

UNION  INTERNATIONALE  POUR  LA  PROTECTION  DE8  (EUYRE8  LITT^RAIRES 

ET  ARTI8TIQUBS 

Conference  de  Berlin.  Documents  pr^liminaires.  1-3.  Berne,  1907. 
44  p. ;  documents  preliminaires.    4.    1908.    52  p. 

Phtlip  De  Witt  Phair. 


JUDICIAL  DECISIONS  INVOLVING  QUESTIONS  OP 

INTERNATIONAL  LAW 

THE   SCHOONER  TWO   COUSINS 
(Decided  May  13,  1907.) 

42  United  States  Court  of  Claims,  4S6 

I.  The  schooner  Two  Cousins,  Elijah  Devall,  master,  sailed  on  a  com- 
mercial voyage  on  or  about  February  11,  1797,  from  Jeremie,  bound  for 
Philadelphia.  It  appears,  from  the  master's  protest,  that  a  few  days 
thereafter,  while  peacefully  pursuing  said  voyage,  she  was  captured  on 
the  high  seas  by  the  French  privateer  La  Magdelaine  and  manned  with 
a  prize  crew;  that  on  the  27th  of  February,  near  the  island  of  Cubt, 
said  schooner  met  with  a  Spanish  war  vessel.  The  Gloria,  which  fired 
several  cannon  shots  at  her;  that  the  prize  crew  ran  the  Two  Comu 
aground  and  ordered  the  American  seamen  to  go  in  the  boat  with  them; 
the  master  refused  to  consent  thereto ;  that  the  prize  crew  cut  away  the 
fasts  of  the  boat  on  deck,  the  standing  and  running  rigging,  sunk  the 
anchors,  and  abandoned  the  schooner  with  her  American  flag  flying  u 
aforesaid ;  that  the  master  resumed  command  of  the  schooner  after  audi 
abandonment,  put  the  main  topsail  back,  put  the  vessel  about  to  leeward, 
and  in  a  short  time  got  her  off  from  being  aground.  Shortly  thereafter 
the  boat  of  the  Spanish  war  vessel  reached  the  schooner  and,  taking  her 
in  tow,  carried  her  alongside  of  said  war  vessel,  where  the  master  was 
examined ;  that  after  the  Spanish  officers  had  left  the  schooner  the  master 
called  his  crew,  who  had  been  forced  to  go  on  shore  by  the  Frenchmen, 
to  come  on  board,  with  which  command  they  refused  to  comply.  There- 
upon the  schooner  was  taken  to  Habana.  The  French  privateer  pro- 
ceeded to  Cape  Francois  and  obtained  a  condemnation  of  the  vessel  and 
cargo  upon  the  ground  that  she  had  come  from  Jeremie  in  violation  of 
the  decree  of  the  commission  of  the  executive  directory  declaring  Jeremie 
to  be  in  a  state  of  siege.  He  appeared  at  Habana  and  claimed  the 
schooner  as  his  prize.  Upon  trial  by  the  Spanish  authorities  and  the 
production  of  said  French  decree  of  condemnation  said  schooner  and 
cargo  were  delivered  to  the  French  privateer  (each  party  being  required 
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to  pay  his  own  costs  and  to  share  equally  the  costs  made  in  common). 
By  virtue  of  the  condemnation  by  France  the  vessel  and  cargo  became 
a  total  loss  to  the  owner  thereof. 


XLE,  Ch.  J.,  delivered  the  opinion  of  the  court : 

Thc^  facts  upon  which  the  decision  in  this  case  is  founded  are  set  forth 

in    firicJing  I,  the  material  substance  of  which  is  that  after  the  Two 

C<yus£r^8  had  been  captured  by  a  French  privateer  the  privateer  was  fired 

^pon       by  a  Spanish  vessel  of  war,  whereupon  the  prize  crew  ran  the 

<^»pti:i.i-ed  vessel  aground  and  compelled  her  seamen  to  go  on  the  boat 

^'*^h     tihem,  but  the  master  refused  and  remained  on  the  vessel.     After 

tbe  j>:rize  crew  had  cut  away  the  fasts  of  the  boat  on  deck,  the  standing 

*^d    i'xuming  rigging,  and  sunk  the  anchor,  they  abandoned  the  vessel, 

^'^^^^    "the  American  flag  flying.    The  master  resumed  command  and  soon 

^^^     t;he  vessel  off  from  being  aground,  when  the  Spanish  war  vessel 

alongside  and  took  the  vessel  in  tow.    The  master  of  the  American 

tried  to  get  his  crew  to  come  on  board,  but  they  refused,  and  there- 

the  Spanish  vessel  of  war  towed  the  Two  Cousins  to  Habana.    In 

^^   xr^eantime,  the  privateer  proceeded  to  Cape  Francois  and  obtained  a 

^^^J^ii^nination  of  the  vessel.    The  captor  appeared  in  Habana  and  claimed 

^^    'Vessel  so  captured,  insisting  that  he  had  not  abandoned  the  vessel  or 

^^®^    sight  thereof,  and  produced  the  decree  of  condemnation,  whereupon 

^^    Question  as  to  which  was  entitled  to  the  possession  of  the  vessel,  the 

^**'*^nr  or  the  captor,  was  submitted  to  a  Spanish  court,  who  decided  in 

of  the  captor,  and  the  vessel  and  cargo  were  delivered  to  him  and 

subsequently  sold  and  became  a  total  loss. 

le  single  question  is.  Which  of  the  two  nations,  France  or  Spain, 

I^^^marily  liable?     The  capture  and  condemnation  of  the  vessel  and 

^^5^  by  the  French  were  both  illegal  independently  of  the  absence  of 

.   ^     Xnaster  and  the  vessel  from  the  jurisdiction  of  the  prize  court  at  the 

^*^^  of  condemnation.    The  taking  of  the  vessel  into  the  port  of  Habana 

"^    "^lie  Spanish  vessel  of  war  was  not  an  unfriendly  act,  especially  as  they 

^      forced  the  French  to  abandon  the  vessel,  and  the  master  was  unable 

induce  his  crew  to  return.     The  controversy  over  the  vessel  in  the 

^^^ish  port  was  not  as  to  the  title  of  the  vessel,  but  as  to  the  possession 

^'^eof,  which  was  clearly  within  the  jurisdiction  of  the  Spanish  court. 

-Respecting  this  question  Mr.  Justice  Story,  in  the  case  of  The  Tilton 

v^   ^ason,  455) ,  said : 

^xiits  in  admiralty,  touching  property  in  ships,  are  of  two  kinds  —  one  called' 
V^^itory  suits,  in  which  the  mere  title  to  the  property  is  litigated  and  sought  to 
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H»  oiuoKuiMi  inttoydently  of  any  possession  which  had  previously  accompanied 
)r  .s4UiAitioji(iMi  that  title;  the  other  called  poBBesBory  suits,  which  seek  to  re- 
^\Mi<^  lo  the  owner  the  possession  of  which  he  had  been  unjustly  deprived  when 
Miub  poaMDMijOn  has  followed  a  legal  title,  or,  as  it  is  sometimes  phrased,  when 
ihertt  hiui  been  a  possession  under  a  claim  of  title  with  a  constat  of  property. 
I  iitU  a  comparatively  recent  period  the  court  of  admiralty  exercised  undistarbed 
jurisdiction  over  both  classes  of  cases,  as  upon  principle  it  is  still  entitled  to 
do.  *  *  *  No  doubt  exists  that  the  admiralty  possesses  authority  to  decree 
retititution  of  ships  wrongfully  withheld  from  the  owners.  And  if  so,  it  ought 
to  poMess  plenary  jurisdiction  over  all  the  incidents. 

That  questions  of  prize  in  general  belong  to  the  capturing  power  there 
can  be  no  question,  and  this  was  the  view  of  the  court  in  the  case  of  Thi 
L' Invincible  (1  Wheat.,  238). 

In  the  case  of  the  brig  Alerta  (9  Cranch,  359)  a  libel  was  filed  in  the 
district  court  at  New  Orleans  by  a  Spanish  subject,  setting  forth  that  he 
was  the  owner  of  the  brig  Alerta  and  cargo,  and  that  while  on  a  voyage 
from  Africa  to  Habana  in  1810  he  was  captured  by  a  French  vessel  and 
taken  into  the  port  of  New  Orleans.  The  libelant  alleged  that  the  Frendi 
vessel  was  not  commissioned  to  capture  the  property  of  Spanish  subjects 
and  that  she  was  armed  and  equipped  in  the  port  of  New  Orleani  by 
American  citizens  contrary  to  the  law  of  nations.  The  prayer  was  for 
the  restitution  of  the  vessel,  witli  damages.  The  prize  master  admitted 
the  capture  of  the  Alerta  as  lawful  prize  of  war  and  asserted  that  the 
French  vessel  at  the  time  of  the  capture  was  legally  authorized  to  capture 
all  vessels  and  their  cargoes  belonging  to  the  subjects  of  Spain  as  enemies 
of  France ;  that  after  the  capture  he  was  compelled  to  enter  the  port  of 
New  Orleans  by  stress  of  weather,  owing  to  the  inability  of  the  Aleria 
to  keep  the  sea.  The  court  below  decreed  restitution  to  the  libelant  of 
the  ship  and  cargo,  and  that  decree  was  aflRrmed  by  the  Supreme  Court 

And  so  in  the  case  of  the  Amy  Warwick  (2  Sprague,  150),  the  court 
in  substance  held  that  a  prize  court  could  look  beyond  the  legal  title  and 
deal  with  the  beneficial  interests. 

In  the  case  of  the  schooner  Mary,  Thomas,  master  (2  Wheat.,  122, 
129),  the  vessel,  commanded  by  British  subjects,  was  captured  by  the 
private  armed  schooner  Cadet,  an  American  vessel.  The  convoy  under 
which  the  Mary  sailed  was  in  sight  of  her  at  the  time  of  her  capture. 
The  Cadet,  however,  came  up  to  the  Mary  so  suddenly  that  she  had  no 
opportunity  to  make  resistance  or  give  notice  to  the  convoy  of  her  danger. 
On  the  next  day  the  Cadet  and  Mary  being  in  company,  the  Paul  Joni*' 
an  armed  brig  bearing  sails  of  English  canvas,  pursued  the  Mary,  firin? 
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at  her.  The  prize  master,  being  convinced  that  it  was  an  English 
cruiser,  left  the  Mary  for  the  shore,  after  throwing  over  her  anchor. 
Within  ten  minutes  after  the  prize  crew  had  left  the  Mary  the  British 
master  hoisted  the  English  colors  and  steered  the  schooner  toward  the 
Paul  Jones,  and  she  was  boarded  by  a  boat  from  the  Paul  Jones;  and 
being  informed  that  the  Mary  was  an  English  vessel  the  Paul  Jones 
immediately  stood  off  from  the  land,  with  the  Mary  in  company,  with 
English  colors  flying. 

Libels  were  filed  against  the  Mary  and  her  cargo  in  the  district  court 
for  the  district  of  Maine  by  the  master  in  behalf  of  himself,  the  owners 
and  crew  of  the  Cadet,  the  captor,  and  the  Mary  was  condemned ;  but  on 
appeal  the  decree  was  reversed,  the  court  saying : 

We  are  of  opinion  that  the  facts  stated  in  this  appeal  made  a  clear  case  of 
tortious  dispossession  on  the  part  of  the  Paul  Jonea,  The  privateer  Cadet  had, 
with  great  gallantry,  captured  the  Mary  and  been  in  possession  of  her  half  of  a 
night  and  day.  The  prize  was  close  in  upon  the  American  coast  and  making 
lor  a  port  which  was  open  before  her.  It  was  not  until  the  superior  sailing  of 
the  Paul  Jones  made  it  manifest  that  the  prize  must  be  cut  off  from  this  port, 
and  until  she  had  been  repeatedly  fired  upon,  that  the  prize  crew  abandoned  her. 
There  exists  not  a  pretext  in  the  case  that  this  abandonment  was  voluntary,  or 
would  have  taken  place  but  for  the  hostile  approach  of  the  Paul  Jones,  Whether 
the  vis  major  acted  upon  the  force  or  the  fears  of  the  prize  crew  is  immaterial, 
since  actual  dispossession  ensued.    *     *     * 

We  are  of  the  opinion  that  the  decisions  of  the  circuit  and  district  courts 
should  be  reversed;  that  the  prize  should  be  adjudged  to  the  Cadet,  and  the  case 
remanded  for  the  assessment  of  reasonable  damages  in  favor  of  the  Cadet.  But, 
considering  that  the  prize  arrived  in  safety,  and  probably  in  a  more  secure 
harbor  than  that  for  which  she  was  sailing  when  seized  by  the  Paul  Jones 
< although  it  is  certainly  a  case  for  damages),  we  are  of  opinion  the  damages 
should  be  moderate. 

The  facts  in  that  case  are  quite  similar  to  the  facts  in  the  present  case. 
Here  the  dispossession  of  the  French  privateers  by  the  Spanish  armed 
vessel  was  clearly  tortious  as  against  France,  but  it  was  that  tortious  act 
against  France  that  released  the  Two  Cousins,  and  hence  as  against  the 
United  States  was  not  tortious.  Nor  was  the  friendly  act  of  towing  the 
vessel  to  Habana  a  tortious  act  against  the  United  States,  especially  as 
the  vesesl  was  without  a  crew,  except  her  master. 

As  the  Spanish  court  clearly  had  jurisdiction  to  determine  the  question 
of  possession,  such  decision  can  not  be  held  a  tort,  even  though  possession 
was  restored  to  the  captor.  Had  Spain  permitted  the  captor  to  resume 
possession  of  the  vessel  and  sail  her  out  of  the  poi*t  of  Habana  without 
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judicial  determination  such  act  would  have  been  a  violation  of  her  treaty 
obligations  with  the  United  States  to  protect  American  vessels  in  Spanish 
waters^  and  a  claim  might  then  have  arisen  against  Spain  as  a  jointfeawr 
with  France. 

The  Two  Covsins  having  been  captured  by  the  French  privateer  in  the 
open  sea,  the  decision  to  restore  the  vessel  to  the  captor  was  strictlj 
within  the  rules  of  international  law,  as  abandonment  of  a  captured 
vessel  can  only  take  place  by  the  voluntary  act  of  the  captor  and  without 
cause.  Hence,  the  forced  abandonment  of  a  vessel,  as  in  the  present  cafle, 
can  not  be  regarded  as  a  desertion  thereof  by  the  captor,  nor  would  t 
belligerent  captor  under  such  circimistances  be  deprived  by  a  neutral  of 
any  rights  they  might  have  acquired  by  virtue  of  the  capture.  (The 
Mary,  Thomas,  supra.)  In  other  words,  in  the  language  of  the  court  in 
the  case  of  McDonough  v.  Dannery  (3  DalL,  188,  198)  : 

In  determining  the  question  of  property,  we  think  that  immediately  oo  tbe 
capture  the  captors  acquired  such  a  right  as  no  neutral  nation  could  justlj 
impugn  or  destroy ;  and,  consequently,  we  can  not  say  that  the  abandonment  of 
the  Mary  Ford,  under  the  circumstances  of  this  case,  revived  and  restored  the 
interest  of  the  original  Britiah  proprietors. 

We  think  the  same  rule  may  be  applied  in  the  present  case;  France, 
through  her  privateer,  having  made  the  capture,  the  captor  had  plenaiy 
dominion  over  the  captured  property,  and  that  right  could  not  be 
diminished  by  the  subsequent  forcible  abandonment,  even  though  the 
act  of  Spain  be  deemed  a  capture.  (The  Mary,  Thomas,  ^upra,  1  C.  Bob., 
135,  189;  The  Cosmopolite,  3  C.  Rob.,  333.) 

If  the  captor  had  abandoned  the  prize,  Spain,  when  her  vessel  of  war 
took  possesftion,  would  have  been  entitled  to  salvage  (McDonough  t. 
Dannery,  supra),  but  Spain  did  not  regard  the  vessel  as  a  deserted  one. 
On  the  contrary,  the  Spanish  court  held  that  the  captor  had  not 
abandoned  the  vessel  and  was  therefore  entitled  to  possession.  If  the 
action  of  the  Spanish  vessel  had  been  wrongful  as  against  the  Tvo 
Cousins,  the  master  of  the  latter  would  have  been  entitled  not  only  to 
restitution,  but  to  damages  under  the  authorities  heretofore  cited,  but 
no  sucli  claim  was  made.  On  the  contrary,  each  party  was  required  to 
pay  the  costs  he  had  made  and  to  share  equally  the  costs  made  in  common. 

The  capture  of  the  vessel  by  the  French  privateer,  being  illegal,  was 
a  tort,  and  the  forcible  abandonment  of  the  vessel  can  not  be  taken 
advantage  of  by  Franco  a*^  a  defense  on  the  theory  of  the  primary  li*" 
bility  of  Spain,  who  forced  the  abandonment,  as  the  captor  not  only 
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denied  the  abandonment  but  persisted  in  claiming  the  vessel  by  procuring 
her  condemnation  in  French  territory  and  then  relying  upon  that  decree 
to  secure  both  from  the  Spanish  authorities  and  the  master  of  the  Two 
Cousins  the  release  of  the  vessel.  It  is  therefore  clear  that  France  could 
not  set  up  by  way  of  defense  that  because  Spain  is  liable  therefore  France 
is  exonerated. 

Nor  can  it  be  said  that  the  facts  of  this  case  render  Spain  liable  at 
all^  unless  she  has  made  herself  liable  by  subsequent  treaties^  and  as  to 
that  let  us  examine. 

By  the  treaty  of  August  11,  1802  (8  Stat.  L.,  198),  a  board  of  com- 
missioners was  provided  for  to  receive  all  claims  by  the  subjects  and 
citizens  of  the  respective  nations  claiming  ^^  compensation  for  the  losses, 
damages,  or  injuries  sustained  by  them  in  consequence  of  the  excesses 
committed  by  Spanish  subjects  on  American  citizens.'* 

That  treaty  was  followed  by  the  one  of  February  23,  1819  (8  Stat.  L., 
252),  by  which  Florida  was  ceded  to  the  United  States  in  consideration 
of  $5,000,000,  to  be  applied  by  the  United  States  in  exonerating  Spain 
from  all  demands  in  future  on  account  of  the  claims  of  their  citizens  to 
which  the  renunciations  contained  in  the  treaty  extend,  and  by  the  ninth 
article  of  said  treaty  the  respective  parties  renounced  "all  claims  for 
damages  or  injuries  which  they,  themselves,  as  well  as  their  respective 
citizens  and  subjects,  may  have  suffered  until  the  time  of  signing  the 
treaty." 

On  behalf  of  the  United  States  it  was  provided  therein  that  the 
renunciations  should  extend  — 

1.  To  all  the  injuries  mentioned  in  the  convention  of  August  11,  1802, 
heretofore  referred  to. 

2.  To  all  claims  on  account  of  prizes  made  by  French  privateers,  and  con- 
demned by  French  consuls,  within  the  territory  and  jurisdiction  of  Spain. 

3.  To  all  claims  of  indemnities  on  accoilnt  of  the  suspension  of  the  right  of 
deposit  at  New  Orleans  in  1802. 

4.  To  all  claims  of  citizens  of  the  United  States  upon  the  Government  of 
Spain,  arising  from  the  unlawful  seizures  at  sea,  and  in  the  ports  and  territories 
of  Spain,  or  the  Spanish  colonies. 

5.  To  all  claims  of  citizens  of  the  United  States  upon  the  Spanish  Govern- 
ment, statements  of  which,  soliciting  the  interposition  of  the  Government  of  the 
United  States,  have  been  presented  to  the  Department  of  State,  or  to  the 
minister  of  the  United  States  in  Spain,  since  the  date  of  the  convention  of  1802 
and  until  the  signature  of  this  treaty. 

No  "losses,  damages,  or  injuries'*  were  sustained  by  the  claimants 
herein  by  reason  of  excesses  committed  by  Spanish  subjects  under  the 
treaty  of  1802. 
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Nor  did  the  claim  herein  arise  under  the  second  or  third  class  men- 
tioned in  the  treaty  of  1819,  or  under  the  fourth  class,  as  the  forcible 
dispossession  of  the  captor,  followed  by  towing  the  Two  Cousins  into 
Habana,  was  not  a  wrongful  seizure  at  sea.  The  claim  does  not  fall 
within  the  fifth  class,  as  it  is  not  shown  that  the  claim  was  presented 
to  the  State  Department  as  therein  provided  as  a  claim  against  Spam 
prior  to  the  signing  of  the  treaty  of  1819. 

But  the  defendants  contend  that  because  the  claim  was  presented  to 
the  commissioners  appointed  under  the  treaty  of  1819,  therefore  the 
claimants  elected  to  look  to  Spain  and  by  that  act  released  France. 

The  claim  herein  was  not  a  claim  against  Spain,  either  separately  or 
jointly,  and  therefore  did  not  fall  within  the  class  of  claims  renounced 
by  the  United  States.  Hence  its  presentation  to  the  commissioners  raider 
the  treaty  of  1819  did  not  operate  as  an  election,  as  an  election  in  such 
a  case  presupposes  a  joint  liability.  France  was  alone  liable  for  tlie 
illegal  capture  and  condemnation,  and  continued  to  persist  in  her  wrong- 
ful act,  and  therefore  the  filing  of  the  claim  before  the  commissioners 
under  the  treaty  of  1819  and  its  disallowance  because  of  insofficioit 
testimony  can  not  avail  as  a  defense  to  France  and  therefore  not  to  the 
United  States. 

Where  one  has  inconsistent  rights  or  remedies  of  which  he  may  avail 
himself,  a  choice  of  one  is  held  an  election  not  to  pursue  the  other,  but 
that  rule  does  not  apply  to  coexisting  and  consistent  remedies.  (F.  C. 
Austin  Mfg.  Co.  v.  Decker,  80  N.  Y.,  8 ;  N.  Y.  Land  Improvement  Co. 
V.  Chapman,  118  K  Y.,  288.) 

But  here  the  question  is  not  one  of  inconsistent  remedies  or  rights 
against  the  same  party,  but  whether  two  nations  are  liable  as  joint  tort 
feasors  for  unlawful  captures  of  American  vessels  or  whether  Spain  is 
liable  separately  for  the  loss  of  the  Two  Cousins  and  her  cargo  by  reason 
of  excesses  committed  by  Spanish  subjects  on  American  citizens.  As 
Spain  is  not  shown  to  have  aided  France  in  any  unlawful  way,  she  can 
not  be  charged  with  joint  liability  therewith,  and  as  the  act  of  Spain 
was  not  unlawful  as  against  the  United  States,  no  separate  liability  arose 
against  her  in  favor  of  the  claimants ;  and  hence  the  filing  of  a  claim 
against  Spain  under  the  treaty  of  1819,  under  the  circumstances  of  this 
case,  did  not  operate  as  an  election  releasing  France. 

In  the  case  of  The  Reliance  (37  C.  Cls.  B.,  262),  where  the  vessel 
was  seized  in  Swedish  waters  and  carried  into  a  Swedish  port,  and  while 
there  condenmed  by  a  French  court  sitting  in  French  territory,  the  court 
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held,  on  the  motion  for  a  new  trial  (41  C.  Cls.  R.,  67),  that  the  United 
States  had  the  right  to  present  the  claim  either  to  Sweden,  who  owed 
protection  to  the  American  vessel,  or  to  France,  wlio  seized  the  vessel; 
and,  further,  that  the  owners  had  tlie  right  to  ask  their  Government  to 
prosecute  the  claim  against  either  one  or  the  other  offending  parties; 
and,  having  filed  the  claim  in  the  State  Department,  requesting  the 
United  States  to  ask  satisfaction  from  the  Swedish  Government,  it  was 
an  election,  so  far  as  the  owners  of  the  vessel  could  make  it,  to  hold  the 
Swedish  Government;  and  that  being  true,  it  was  not  one  of  the  claims 
relinquished  by  France  in  consideration  of  the  relinquishment  of  France 
of  her  claims  against  the  United  States. 

In  that  case  the  seizure  was  in  Swedish  waters,  and,  therefore,  Sweden 
by  not  protecting  the  vessel  violated  her  treaty  with  the  United  States, 
which  rendered  her  a  tort  feasor  with  France,  if  not  primarily  liable, 
and  hence  the  owners  by  electing  to  look  to  Sweden,  it  was  held,  thereby 
relinquished  their  claims  against  France. 

In  the  present  case,  as  the  claim  was  never  one  against  Spain,  either 
separately  or  jointly,  but  arose  by  reason  of  the  illegal  capture  and  con- 
demnation by  France,  it  was  one  of  the  claims  released  by  tlie  second 
article  of  the  treaty  of  1800  in  consideration  of  the  release  by  France  of 
certain  claims  of  her  citizens  against  the  United  States. 

Spain  being  a  neutral,  her  wrong  was  against  France,  which  she 
judicially  recognized  by  decreeing  possession  of  the  vessel  to  the  captor. 
That  is  to  say,  the  status  quo  of  the  captured  vessel  was  restored  to  the 
captor,  and  no  damages  were  claimed  by  the  master  of  the  Two  Cousins 
against  Spain  for  her  acts. 

Even  if  the  master  of  the  privateer  had  directed  the  prize  master  to 
take  the  captured  vessel  into  a  Spanish  port  it  would  not  h^ve  been  an 
illegal  act  (The  Hiram,  41  C.  Cls.  R.,  12).  If  not,  and  while  there  a 
controversy  had  arisen  as  to  who  was  entitled  to  the  possession  of  the 
captured  vessel,  the  courts  of  Spain  would  have  been  open  to  adjudicate 
that  question.  Xor  would  Spain  have  rendered  herself  liable  by  per- 
mitting the  sale  of  an  American  vessel  under  a  decree  of  a  prize  court 
Bitting  in  French  territory  (Ship  Star,  35  C.  Cls.  R.,  387). 

Respecting  the  insurance  on  the  vessel  effected  subsequent  to  the 
capture,  the  court,  in  the  case  of  the  schooner  John  Eason  (37  C.  Cls. 
B.,  443),  held  that  where  the  captured  vessel  had  been  insured  after  its 
condemnation  the  premium  therefor  was  not  a  charge  against  France, 
as  the  liability  of  France  was  limited  to  the  value  of  the  property  at  the 
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time  of  the  illegal  seizure  or  condemnation.  In  that  case  the  insonnoe 
was  effected  after  the  condemnation^  while  in  the  present  ease  the  in- 
surance was  effected  before  the  condemnation  but  after  the  illegal 
seizure,  and  we  think  that  the  same  principle  applies,  as  the  liability  of 
France  could  not  be  augmented  subsequent  to  the  illegal  seizure,  though 
the  insurance  between  the  parties  was  valid. 

The  court's  conclusions  are  that  the  claimants  are  entitled  to  the 
allowance  set  forth  in  the  findings,  which  findings,  together  with  this 
opinion,  will  be  certified  to  Congress. 


OUILLERMO  ALVAREZ  T  8AN0HES  V.  THE  UNITED  STATES 

(Decided  October  28,  1907.) 
4^  United  States  Court  of  Claims,  ^68 

Peelle,  Ch.  J.,  delivered  the  opinion  of  the  court : 

To  the  petition  filed  herein  the  defendants  interpose  a  demnmr, 
assigning  as  ground  therefor  ^^  that  the  petition  does  not  allege  facti 
suflScient  to  constitute  a  cause  of  action." 

The  facts  averred  and  which  are  material  to  the  case  are  that  the 
claimant,  a  native  citizen  of  the  island  of  Porto  Rico,  did,  on  the  8th  dij 
of  April,  1878,  purchase  from  one  Florencio  Berrios  y  Lopez  for  a 
valuable  consideration  a  certain  purchasable  office  known  as  "numbered 
produrador  of  the  courts  of  first  instance  of  the  capital  of  Porto  Rico," 
at  Guayamo,  in  perpetuity,  and  that  the  provisional  patent  issued  there- 
for by  the  governor-general  of  said  island  was,  on  or  about  October  31, 
1881,  approved  by  the  King  of  Spain  through  the  Minister  of  the  Colonies 
of  the  Kingdom  of  Spain,  in  accordance  with  the  laws,  practice,  and 
custom  of  the  Kingdom  of  Spain,  by  virtue  of  which  it  is  averred  that 
the  claimant  "  became  vested  with  all  the  rights  and  privileges  appur- 
tenant to  said  office  under  said  laws,"  which  said  office  was  then  and 
there  reasonably  worth  $200  per  month ;  and  that  being  thus  clothed  the 
claimant  exercised  all  the  rights  and  privileges  pertaining  to  said  office 
of  procurador  or  solicitor  from  the  time  said  office  was  confirmed  in 
him  until  August  31,  1899,  when  said  office  was  abolished,  as  hereinafter 
set  forth. 

That  the  United  States  took  possession  of  said  island  during  their 
war  with  Spain  and  maintained  a  military  government  therein  from 
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about  October,  1898,  to  April  30,  1900.  That  while  in  the  possession 
and  military  control  of  said  island,  to  wit,  December  10,  1898,  the  treaty 
of  peace  between  the  United  States  and  the  Kingdom  of  Spain  was  con- 
cluded, and  having  been  signed  by  the  respective  plenipotentiaries  at 
Paris  was  subsequently  ratified  by  the  respective  Governments,  which 
ratifications  were,  on  April  11,  1899,  exchanged  at  the  city  of  Washing- 
ton, and  on  the  same  day  proclaimed  by  the  President. 

That  by  virtue  of  article  2  of  said  treaty  the  island  of  Porto  Rico  was 
ceded  to  the  United  States ;  and  by  article  8  it  was  "  declared  that  the 
relinquishment  or  cession,  as  the  case  may  be,  to  which  the  preceding 
paragraph  refers,  can  not  in  any  respect  impair  the  property  or  rights 
which  by  law  belong  to  the  peaceful  possession  of  property  of  all  kinds, 
of  provinces,  municipalities,  public  or  private  establishments,  ecclesias- 
tical or  civic  bodies,  or  any  other  associations  having  legal  capacity  to 
acquire  and  possess  property  in  the  aforesaid  territories  renounced  or 
ceded,  or  of  private  individuals  of  whatsoever  nationality  such  individ- 
uals may  be,"  etc. 

That  the  office  so  purchased  and  held  by  the  claimant  was  on  said 
3l8t  day  of  August,  1899,  abolished  by  General  Order  No.  134,  issued 
by  General  Davis,  in  command  of  said  island  as  military  governor 
thereof,  paragraphs  11,  12,  and  13  of  which  are  as  follows: 

XI.  The  office  of  solicitor  ("procurador ")  is  abolished.  Those  who  have 
heretofore  practiced  as  such  before  any  court  and  are  of  good  repute  shall,  in 
default  of  lawyers,  have  the  right  to  be  appointed  municipal  judges  or  clerks 
of  municipal  courts. 

XII.  Hereafter  litigants  who  do  not  appear  personally  shall  be  represented 
before  the  Supreme  Court  and  district  courts  exclusively  by  a  lavoyer,  no  powers 
of  attorney  being  necessary  therefor;  it  shall  be  the  duty  of  the  courts  to  sus- 
pend from  the  practice  of  his  profession  any  lawyer  who  shall,  without  authority, 
assume  to  represent  a  litigant;  but  this  shall  not  affect  the  civil  or  criminal 
liability  which  such  lawyer  may  thereby  incur. 

In  the  municipal  courts,  litigants  may  represent  themselves  or  may  be  repre- 
■ented  by  an  attorney  in  fact,  resident  of  the  place. 

XIII.  For  the  purpose  of  conducting  the  proceedings,  lawyers  may  make  use 
of  such  agents  as  they  may  by  writing  designate  to  the  court. 

That  said  order  was  issued  without  any  notice  whatever  to  the  claim- 
ant and  without  complaint  as  to  the  manner  in  which  the  claimant  was 
exercising  the  duties  of  said  office. 

That  thereafter  by  section  8  of  the  act  of  April  12,  1900  (31  Stat.  L., 
77,  79),  being  an  act  entitled  "An  act  temporarily  to  provide  revenues 
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and  a  civil  government  for  Porto  Rico,  and  for  other  purposes/'  Con- 
gress ratified,  among  others,  said  order  in  these  words: 

Sec.  8.  That  the  laws  and  ordinances  of  Porto  Rico  now  in  force  shall  con- 
tinue in  full  force  and  effect,  except  as  altered,  amended,  or  modified  hereinafter, 
or  as  altered  or  modified  by  military  orders  and  decrees  in  force  when  this  act 
shall  take  efi'ect,  and  so  far  as  the  same  are  not  inconsistent  or  in  conflict  with 
the  statutory  laws  of  the  United  States  not  locally  inapplicable,  or  the  pro- 
visions hereof,  until  altered,  amended,  or  repealed  by  the  legislative  authoritj 
hereinafter  provided  for  Porto  Rico  or  by  act  of  Congress  of  the  United 
States     ♦     •     •     . 

That  the  claimant  by  virtue  of  the  laws  of  Spain  had  a  vested  prop- 
erty right  in  and  to  said  oflBce  at  the  time  the  general  order  was  issued, 
and  that  by  reason  of  said  order  the  claimant  was  deprived  of  the  right 
to  discharge  the  duties  of  said  oflSce  and  to  receive  the  emoluments 
thereof  to  his  loss  and  damage  in  the  sum  of  $50,000. 

The  substance  of  the  facts  averred  is  that  the  claimant  held  by  pur- 
chase in  conformity  with  the  laws,  usage,  and  customs  of  the  Kingdom 
of  Spain  in  force  in  the  island  of  Porto  Rico  the  oflSce  of  procurador  or 
solicitor  in  perpetuity,  the  salary  of  which  was  about  $200  per  month, 
and  that  by  virtue  thereof  he  had  a  vested  property  right  in  and  to  said 
office  when  the  same  was  abolished  as  aforesaid,  and  that  the  abolition  of 
said  office  operated  as  a  taking  of  private  property  for  public  purposes, 
for  which  no  compensation  has  been  made. 

The  defendants,  without  plea  thereto,  raise  the  question  of  jurisdiction, 
claiming,  in  substance,  first,  that  the  act  of  the  commanding  general  as 
military  governor  in  abolishing  tlie  office  so  held  by  the  claimant  was 
wrongful  and  unlawful  and,  therefore,  tortious,  and  being  tortious  this 
court  is  without  jurisdiction.  We  can  not  agree  with  the  defendants 
that  the  act  abolishing  said  office  was  unlawful  or  wrongful,  though  so 
averred  in  paragraph  10  of  the  petition.  The  order  issued  abolishing 
tlie  office  was  in  conformity  with  the  laws  and  usages  governing  the 
change  or  modification  of  the  laws  of  newly  acquired  territory^  by  con- 
quest or  cession ;  and  being  within  the  possession  and  rightful  powers  of 
tlie  United  States  as  the  conqueror,  the  act  abolishing  the  office  was  not 
tortious,  and  for  that  reason  the  defendants'  contention  can  not  be 
sustained. 

Second,  the  defendants  further  contend  that  whatever  claim  exists  in 
favor  of  the  claimant  grows  out  of  and  is  dependent  upon  the  treaty 
between  the  United  States  and  the  Kingdom  of  Spain,  by  which 
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island  was  ceded  to  the  United  States,  and  that,  therefore,  under  Revised 
Statutes,  section  1066,  this  court  is  prohibited  from  taking  jurisdiction. 
But  even  if  said  section  has  not  been  repealed  by  the  Tucker  Act,  we 
think  the  contention  is  untenable,  because  the  claim  as  averred,  if  it 
exists,  arises  out  of  the  act  of  the  general  in  command  of  said  island  as 
military  governor  in  abolishing  the  office,  and  not  out  of  the  treaty. 

If,  when  the  office  was  abolished,  the  claimant  had  any  property  right 
therein,  tlien  such  riglit  was  preserved  to  him  by  article  8  of  the  treaty ; 
but  in  the  view  we  take  the  claimant  had  no  property  right  in  the 
office  at  the  time  of  the  issuance  of  said  order;  and  having  no  property 
right  therein,  there  is  no  claim  growing  out  of  or  dependent  upon  the 
treaty ;  hence  the  defendants'  contention  can  not  be  sustained. 

This  brings  us  to  the  main  question  in  the  case,  t.  e,,  Did  the  claimant 
at  the  time  of  the  issuance  of  the  order  abolishing  the  office  have  any 
property  right  in  the  office  which  he  held;  and,  if  so,  did  said  order 
operate  to  deprive  him  thereof  for  the  public  use? 

During  the  war  with  Spain  the  United  States,  in  the  exercise  of  their 
belligerent  right,  took  possession  by  military  force  of  the  island  of  Porto 
Bico,  then  under  the  dominion  and  sovereignty  of  Spain,  and,  as  averred 
in  paragraph  9  of  the  petition,  maintained  a  military  government  in 
said  island  from  about  October,  1898,  to  April  30,  1900. 

When  the  United  States  thus  took  and  maintained  possession  of  said 
island,  the  sovereignty  of  Spain  was  thereby  appropriated  by  them,  and 
the  inhabitants  of  said  island  became  subject  to  the  will  of  the  United 
States,  though  their  private  rights  and  their  relations  to  each  other 
remained  the  same.  {The  Fama,  5  C.  Rob.,  126;. United  States  v. 
Percheman,  7  Peters,  86;  United  States  v.  Hayward,  5  Gallison,  52.) 

And  as  the  military  occupation  of  said  island  was  firm,  the  United 
States,  by  virtue  thereof,  acquired  all  the  rights  of  the  displaced  sov- 
ereignty, including  the  right  to  acquire  complete  title  at  least  to  all 
movable  property  of  a  public  character  belonging  to  Spain,  and  as  well 
the  public  offices  therein  having  to  do  with  the  administration  and 
execution  of  the  laws  in  said  island.  (United  States  v.  Rice,  4  Wheat., 
246-254;  Fleming  v.  Page,  9  How.,  603-615.) 

When  the  Treaty  of  Paris  of  December  10,  1898  (30  Stat.  L.,  1754), 
was  negotiated,  the  principle  of  uii  possidetis  was  recognized,  t.  e.,  the 
right  to  retain  possession  of  the  territory  acquired  by  force  during  the 
war,  and  as  there  is  no  stipulation  in  the  treaty  to  the  contrary,  the 
island  was  left  in  the  state  in  which  it  was  found.     Hence,  the  title  of 
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the  conqueror  in  the  public  movable  property  as  well  as  to  the  public 
offices  created  by  the  sovereignty  of  Spain  could  not  thereafter  be 
questioned.     (Wheaton's  International  Law,  sec.  645.) 

However,  whether  the  island  be  considered  as  acquired  by  conquest  or 
by  cession  on  the  basis  of  possession  of  the  territory  by  force,  the  inhab- 
itants in  either  case  became  subject  to  the  sovereignty  of  the  United 
States,  the  difference  in  substance  being  that  in  case  of  conquest  con- 
firmed by  a  treaty  grounded  on  the  principle  of  uti  possidetis,  the 
sovereignty  is  appropriated,  while  if  acquired  by  expressed  cession  the 
sovereignty  is  transferred  by  the  act  of  the  State  making  the  oessimi. 
(Hall's  International  Law,  sec.  206.)     The  former,  however,  was  the 
course  which  Spain  was  forced  to  pursue ;  that  is,  by  virtue  of  the  miUtaij 
possession  of  the  island,  Spain  was  forced,  as  a  condition  of  peace,  to 
cede  to  the  United  States  the  island  so  acquired  and  held,  not  that  the 
cession  was  necessary  to  give  to  the  United  States  the  sovereign  control 
of  the  island,  but  it  operated  to  confirm  in  them  all  the  rights  which 
they  had  theretofore  acquired  by  conquest. 

The  release  of  the  island  from  the  sovereignty  of  Spain,  whether 
effected  by  coercion  or  by  conquest,  imposed  no  obligation  upon  the 
United  States  to  indemnify  those  who  may  have  suffered  loss  of  property 
by  such  cession.  (1  Kent's  Commentaries,  p.  178.)  If,  therefore,  the 
claimant's  loss  of  property  in  the  office  he  held  by  purchase  was  due  to 
the  cession  so  made,  rather  than  by  conquest,  no  liability  attached  to  the 
United  States  to  make  compensation  therefor. 

Conceding  that  prior  to  the  conquest  the  claimant  had,  as  between 
himself  and  Spain,  a  property  right  in  the  office,  such  right  under  the 
laws  of  Spain  existed  only  by  virtue  of  said  office  being  a  salable  one  in 
perpetuity,  which  office  and  tenure  rested  wholly  in  the  sovereignty  of 
Spain,  so  that  when  the  sovereignty  of  Spain  was  displaced  and  super- 
seded by  the  sovereignty  of  the  United  States  and  confirmed  by  the  treaty 
without  any  words  therein  making  the  office  perpetual  in  the  claimant 
under  the  sovereignty  of  the  United  States,  all  right  of  property  in  and 
to  said  office  was  lost  by  the  withdrawal  of  the  sovereignty  of  Spain. 

After  the  conquest  of  the  island  and  the  confirmation  thereof  by  the 
treaty  as  aforesaid,  the  claimant,  if  he  continued  to  hold  said  ofiSce,  did 
so  at  the  sufferance  and  will  of  the  United  States,  and  no  right  of  prop- 
erty in  said  office  can  be  predicated  on  such  continuance  in  office. 

The  office  so  held  by  the  claimant,  as  well  as  all  other  offices  having 
to  do  with  the  execution  and  administration  of  the  laws  in  force  in  said 
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island^  were  subject  to  the  will  and  control  of  the  United  States  exercised 
through  the  President  as  Commander  in  Chief  of  the  Army  and  Navy 
of  the  United  States,  or  the  Congress;  and  being  so  subject,  and  there 
being  no  restrictive  words  in  the  treaty,  the  claimant  could  have  been 
removed  from  oflBce  or  the  oflBce  abolished,  as  was  done  at  the  will  of  the 
President  acting  through  the  military  governor,  without  imposing  upon 
the  United  States  any  obligation  to  compensate  the  incumbent  of  said 
ofSce  for  any  loss  he  may  have  sustained  thereby.  True,  under  the  rules 
of  international  law,  the  laws,  uses,  and  municipal  regulations  in  force 
in  the  island  at  the  time  of  the  conquest  or  cession  remained  in  force 
until  changed  by  the  new  sovereign.  (Mitchell  v.  The  United  States, 
9  Peters,  711-735.)  But  such  charge  is  an  inherent  right  to  be  exer- 
cised at  the  will  of  the  conqueror  without  condition  or  restriction  unless 
imposed  by  the  terms  of  the  treaty. 

As  no  right  of  property  in  the  office  held  by  the  claimant  was  reserved 
to  him  by  the  treaty,  none  survived  it,  and  therefore  when  the  office  was 
abolished  the  claimant  had  no  property  right  therein  which  was  the 
subject  of  a  taking  for  public  use. 

The  provisions  of  article  8  of  the  treaty,  upon  which  the  claimant 
relies  for  the  preservation  of  his  right  of  property,  are  merely  declaratory 
of  the  rights  which  belong  to  the  inhabitants  of  a  territory  acquired  by 
conquest  or  treaty.  That  is  to  say,  their  rights  of  property  not  taken 
from  them  by  order  of  the  conqueror  remain  undisturbed.  In  other 
words,  as  before  stated,  the  cession  or  conquest  of  territory  does  not 
affect  the  rights  of  private  property.     {The  Fama,  5  C.  Bob.,  supra,) 

But  in  the  present  case,  as  the  claimant's  right  of  property  was 
annexed  to  the  public  office  which  he  held  by  purchase  in  perpetuity  and 
existed  wholly  in  the  sovereignty  of  Spain,  such  right  was  exceptional, 
and  in  the  absence  of  any  words  making  the  office  perpetual  in  the 
claimant  under  the  sovereignty  of  the  United  States,  was  taken  away  by 
the  act  of  Spain  when  she  withdrew  her  sovereignty.  In  other  words,  the 
claimant's  exceptional  right  of  property  in  the  office  which  he  held  was 
not  preserved  to  him  by  the  terms  of  the  treaty;  and  not  being  within 
the  ordinary  rules  protecting  the  private  property  of  the  inhabitants  of 
territory  acquired  by  conquest  or  cession,  he  stands  on  no  better  terms 
than  other  public  officers  in  said  territory. 

We  have  thus  considered  the  case  upon  the  theory  of  the  claimant 
having,  as  between  himself  and  Spain,  a  property  right  in  the  office  which 
he  held,  though  under  the  laws  of  the  United  States  such  office  is  a  public 
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trust  in  which  the  incumbent  can  have  no  property  interest.   (United 
States  V.  Hartwell,  6  Wall.,  385-393.) 

Nor  is  a  public  office  with  us  the  subject  of  sale,  purchase,  or  barter. 
(Taylor  v.  Beckman,  178  U.  S.,  548-577.) 

Nor  can  such  office  be  termed  a  hereditament,  or  a  thing  capable  of 
being  inherited.     (3d  Kent's  Commentaries,  454.) 

The  right  to  exercise  an  office  in  the  United  States  is  not  based  upon 
contract  or  grant,  but  is  conferred  as  a  trust  to  be  exercised  for  the 
public  benefit.  (United  States  v.  Hartwell,  supra.)  True,  some  of  our 
States  proceed  upon  the  theory  of  the  incumbent  having  a  property 
right  in  the  office,  of  which  he  can  not  be  deprived  without  the  judgment 
of  a  court,  but  such  view  has  no  foundation  in  a  representative  govern- 
ment. (Anderson's  Law  Dictionary,  727;  State  ex  rel.  Atty.  Gen.  v. 
Hawkins,  44  Ohio  St.,  199;  Donahue  v.  County  of  Will,  100  111.,  94.) 

But  we  need  not  pursue  the  question  any  further,  as  there  is  no 
language  in  the  treaty  perpetuating  the  office  in  the  claimant,  and 
therefore  it  must  be  held  that  in  respect  to  his  right  to  the  office  in 
question  he  stands  upon  the  same  ground  as  other  public  officers  in  the 
island  at  the  time  of  the  cession  of  the  territory. 

For  the  reasons  stated  the  demurrer  must  be  sustained  and  the  petition 
dismissed,  which  is  accordingly  ordered. 

HowRT,  J.,  was  not  present  when  this  case  was  tried  and  took  no  part 
in  the  decision. 

DONA  MARIA  FRANCISCA  O^REILLY  DE  CAMARA,  COUNTESS  OF  BUENA  VISTA, 

V.   JOHN   R.   BROOKE,   MAJOR  GENERAL,   U.   S.   A. 

In  the  Supreme  Court  of  the  United  States 

(March  16,  1908.) 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court : 
This  is  a  writ  of  error  to  review  a  judgment  of  the  District  Court  dis- 
missing a  complaint  purporting  to  be  brought  under  Rev.  Stat.,  §  563,  the 
sixteenth  clause  of  which  gives  the  District  Courts  jurisdiction  "  of  all 
suits  brouglit  by  any  alien  for  a  tort  ^  only  '  in  violation  of  the  law  of  na- 
tions, or  of  a  treaty  of  the  United  States."  142  Fed.  Rep.  858.  See 
135  Fed.  Rep.  384.  The  plaintiff  is  a  Spanish  subject  and  alleges  a  title 
by  descent  to  the  right  to  carry  on  the  slaughter  of  cattle  in  the  city  of 
Havana  and  to  receive  compensation  for  the  same.     (She  does  not  allege 
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title  to  the  slaughterhouse  where  the  slaughtering  was  done.  That 
belonged  to  the  city.)  According  to  the  complaint  the  riglit  was  incident 
to  an  inheritable  and  alienable  office;  that  of  Alguacil  Mayor  or  High 
SheriflF  of  Havana.  The  office  was  abolished  in  1878,  subject  to  pro- 
visions that  continued  the  emoluments  until  the  incumbent  should  be 
paid.  The  plaintiff  has  not  been  paid,  and  in  1895  one-half  of  the  emolu- 
ments was  sold  on  execution  by  consent,  the  other  half  remaining  to  the 
plaintiff  or  those  whom  she  represents.  On  May  20,  1899,  the  Island  of 
Cuba  being  under  the  military  jurisdiction  of  the  United  States,  Brig- 
adier General  Ludlow,  then  governor  of  Havana,  issued  an  order  that  the 
grant  in  connection  with  the  service  of  the  city  slaughterhouse,  of  which 
the  O'Beilly  family  and  its  grantees  were  the  beneficiaries,  was  ended 
and  declared  void,  and  that  thenceforth  the  city  should  make  provision 
for  such  services.  The  owners  were  referred  to  the  courts  and  it  was 
decreed  that  the  order  should  go  into  effect  on  the  first  of  June.  In 
pursuance  of  the  same,  it  is  alleged,  the  plaintiff  was  deprived  of  her 
property.  She  appealed  to  the  defendant,  then  military  governor  of 
Cuba.  On  August  10  he  issued  an  order,  reciting  the  appeal,  and  stating 
that,  it  being  considered  prejudicial  to  the  general  welfare  of  Havana, 
etc.,  and  in  view  of  the  cessation  of  Spanish  sovereignty,  the  office  of 
Alguacil  Mayor  de  la  Habana,  together  with  all  rights  pertaining  thereto 
or  derived  therefrom,  was  thereby  abolished,  and  the  right  of  claimants 
to  the  office  or  emoluments  was  denied.  The  city  thereafter  was  to  per- 
form the  services.  It  is  alleged  that  by  this  action  the  plaintiff  was 
prevented,  and  to  this  day  has  been  prevented,  from  carrying  out  the 
duties  and  receiving  the  emoluments  mentioned  above.  The  complaint 
ends  by  alleging  violation  of  the  Treaty  of  December  10,  1898,  30  Stat., 
1754,  and  of  General  Orders  No.  101,  of  July  18,  1898,  issued  by  tlie 
President  through  the  Secretary  of  War.  It  also  sets  up  the  Constitution 
of  the  United  States  and  the  Spanish  law  in  force  before  the  Island  was 
ceded  by  Spain. 

The  answer  denies  the  plaintiff's  right,  but  admits  the  passage  of  the 
order,  and  sets  up  a  ratification  by  the  United  States  in  the  so-called 
Piatt  Amendment  of  the  Act  of  March  2,  1901,  c.  803,  31  Stat.,  897,  to 
the  effect  that  "  all  acts  of  the  United  States  in  Cuba  during  its  military 
occupancy  thereof  are  ratified  and  validated,  and  all  lawful  rights 
acquired  thereunder  shall  be  maintained  and  protected,''  afterwards  em- 
bodied in  the  Treaty  with  Cuba  of  May  22,  1903.  33  Stat.,  2249.  The 
District  Judge  made  a  finding  of  facts,  substantially  supporting  the  alle- 


686  THE   AMERICAN    JOUBNAL   OF   INTEBNATIONAL   LAW 

gations  of  the  bill,  which  it  is  not  necessary  to  set  forth  in  detail,  but  stat- 
ing one  further  public  fact  that  should  be  mentioned.  The  plaintiff 
appealed  to  the  Secretary  of  War  to  have  General  Brooke's  order  revoked. 
In  answer,  Mr.  Secretary  Root  denied  that  the  rights  attached  to  the 
oflSce  of  sheriff  of  Havana  survived  the  sovereignty  of  Spain,  observed 
that  the  services  in  question  were  in  substance  an  exercise  of  the  police 
power  of  the  State,  that  the  right  to  exercise  that  power  under  Spanish 
authority  ended  when  Spanish  sovereignty  in  Cuba  ended,  and  that  the 
petitioner  had  been  deprived  of  no  property  whatever.  In  December, 
1900,  the  United  States  ratified  and  adopted  the  action  of  General 
Brooke  through  an  order  of  the  Secretary  of  War,  and  again  by  the 
of  Congress  just  mentioned  and  the  Treaty  of  1903.  The  judge  was  o: 
opinion  that,  although  there  was  a  public  nuisance  in  the  slaugbterhoose^^ 
creek.  General  Brooke's  order  was  not  justified  imder  the  police  power,  ^rrx.^^  'cr 
but  that  by  the  ratification  of  the  United  States  the  plaintiff  loet  any  '"'^.-■-^— ^^^ 
claim  against  him.  The  judge  intimated,  however,  that  she  had  a  just 
one  against  the  United  States  under  the  Treaty  with  Spain. 

We  are  so  clearly  of  opinion  that  the  complaint  must  be  dismissed  that 
we  shall  not  do  more  than  mention  some  technical  difficulties  that  would 
have  to  be  discussed  before  the  plaintiff  could  succeed.  In  assuming  that 
General  Brooke's  order  permanently  deprived  the  plaintiff  of  her  rights, 
although  they  were  attached  to  no  tangible  thing,  and  although  General 
Brooke  long  since  has  ceased  to  be  Governor  of  Cuba  or  to  have  any 
power  in  the  premises,  the  plaintiff  necessarily  assumes  that  her  rights 
follow  the  ancient  conception  of  an  office  and  are  an  incorporeal  heredita- 
ment, susceptible  of  disseisin.  3  Kent^  454;  Stat.  Westm.  II,  c.  25;  8 
Co.  Inst.,  412 ;  U.  S.  Rev.  Stat.,  §  563,  cl.  13.  If  we  are  to  apply  that 
conception  to  the  case,  we  are  led  to  ask  why  the  disseisin  was  not  com- 
plete, upon  the  allegations  of  the  complaint,  before  General  Brooke  had  s::^ -»=*"' 
anything  to  do  with  the  matter,  or  why  the  brief  period  during  which  '^^ 


liad  happened  before,  but  also  for  the  continued  exclusion  of  the  plaintiff 
by  the  United  States  and  by  the  Government  of  Cuba.  But  it  is  very  hard 
to  admit  that  the  notion  of  a  disseisin  can  be  applied  for  the  present 
purpose  to  such  disembodied  rights  any  more  than  to  copjTights  or 
patents;  and,  if  not,  then  all  that  General  Brooke  could  be  held  for,  if 
for  anything,  would  be  damages  for  the  disturbances  of  the  plaintiff  while 
he  was  in  power,  wliich  are  not  the  object  of  this  suit.  It  becomes  im- 
possible to  go  further  than  that  when  it  is  remembered  that  the  United 
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his  authority  intervened  should  make  him  answerable  not  onlv  for  what  ^»  ■■* 
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States  asserted  no  permanent  sovereignty  over  Cuba,  and  that,  as  General 
Brooke  could  not  carry  the  oflBce  with  him,  his  interference  must  have 
lost  all  legal  effect  in  a  very  short  time. 

Again,  if  the  plaintiff  lost  her  rights  once  for  all  by  General  Brooke's 
order,  and  so  was  disseised,  it  would  be  a  question  to  be  considered 
whether  a  disseisin  was  a  tort  within  the  meaning  of  Rev.  Stat.,  §  563 
(16).  In  any  event,  the  question  hardly  can  be  avoided  whether  the 
supposed  tort  is  "  a  tort  only  in  violation  of  the  law  of  nations  "  or  of  the 
treaty  with  Spain.  In  this  court  the  plaintiff  seems  to  place  more  re- 
liance upon  the  suggestion  that  her  rights  were  of  so  fundamental  a 
nature  that  they  could  not  be  displaced,  even  if  Congress  and  the 
Executive  should  unite  in  the  effort.  It  is  not  necessary  to  say  more 
about  that  contention  than  that  it  is  not  the  ground  on  which  the 
jurisdiction  of  the  District  Court  was  invoked. 

Coming  one  step  further  down,  we  are  met  by  an  argument  on  the  part 
of  the  defendant  that  the  only  things  that  we  can  consider  are  the  plead- 
ings and  the  judgment  dismissing  the  complaint.  It  is  urged  with  great 
force  that  the  decision  denying  the  power  of  a  circuit  judge  to  find  and 
report  facts  for  the  consideration  of  this  court  upon  a  writ  of  error 
(Campbell  v.  Boyreau,  21  How.  223),  although  met  as  to  the  Circuit 
Court  by  Rev.  Stats.,  §§  649,  700,  still  applies  to  the  District  Courts. 
Rogers  v.  United  States,  141  U.  S.  548.  However,  if  we  assume  this 
argument  to  be  correct,  there  still  perhaps  may  be  gathered  from  the 
pleadings,  coupled  with  matters  of  general  knowledge,  enough  to  present 
the  questions  which  the  plaintiff  was  entitled  to  present  below,  and  there- 
fore we  proceed  to  dispose  of  the  case  upon  the  merits. 

It  is  said  that  neither  the  Executive  nor  Congress  could  have  taken  the 
plaintiff's  property,  and  that  therefore  they  could  not  ratify  the  act  of 
General  Brooke  so  as  to  make  his  act  that  of  the  United  States  and  to 
exonerate  him.  But  it  has  been  held  that  a  tort  could  be  ratified  so  far 
as  to  make  an  act  done  in  the  course  of  the  principal's  business,  and 
purporting  to  be  done  in  his  name,  his  tort  (Dempsey  v.  Chambers,  154 
Mass.,  330)  ;  and  it  may  be  assumed  that  this  is  the  law  as  to  the  wrongful 
appropriation  of  property  which  the  principal  retains  {ibid,,  332,  and 
cases  cited).  The  old  law,  which  sometimes  at  least  was  thought  to  hold 
the  servant  exonerated  when  the  master  assumed  liability  (1  Roll.  Abr., 
2,  pi.  7;  95  (T.) ;  Cremer  v.  Tookley's  case,  Godbolt,  385,  389;  Laicock's 
case.  Latch,  187;  Anon.,  1  Mod.  209),  still  is  applied  to  a  greater  or  less 
extent  when  the  master  is  the  sovereign.    The  Pdquette  Hdbana,  189 
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U.  S.,  453,  465.  It  is  not  necessary  to  consider  what  limits  there  may  b 
to  the  doctrine,  for  we  think  it  plain  that  where,  as  here,  the  jurisdictio] 
of  the  case  depends  upon  the  establishment  of  a  "  tort  only  in  violatioi 
of  the  law  of  nations,  or  of  a  treaty  of  the  United  States,"  it  is  impoBsibl 
for  the  courts  to  declare  an  act  a  tort  of  that  kind  when  the  Executive 
Congress  and  the  treaty -making  power  all  have  adopted  the  act.  We  se 
no  reason  to  doubt  that  the  ratification  extended  to  the  conduct  o 
General  Brooke. 

But  we  do  not  dwell  longer  upon  the  ratification  of  what  was  d<m> 
during  the  military  occupation  of  Cuba,  or  consider  the  question  whethe 
the  ratification  was  needed,  because  we  agree  with  the  opinion  of  th* 
Secretary  of  War  that  the  plaintiflP  had  no  property  that  survived  the  ex 
tinction  of  the  sovereignty  of  Spain.  The  emoluments  to  which  8h( 
claims  a  right  were  merely  the  incident  of  an  oflBce,  and  were  left  in  he: 
hands  only  until  the  proceedings  for  condemnation  of  the  office  should  h 
completed  and  she  should  be  paid.  The  right  to  the  office  was  the  founds 
tion  of  the  right  to  the  emoluments.  Whether  the  office  was  or  was  no 
extinguished  in  the  sense  that  it  no  longer  could  be  exercised,  the  rigfai 
remained  so  far  that  it  was  to  be  paid  for,  and  if  it  had  been  paid  foi 
the  right  to  the  emoluments  would  have  ceased.  If  the  right  to  the  offia 
or  to  compensation  for  the  loss  of  it  was  extinguished,  all  the  plaintifPf 
rights  were  at  an  end.  No  ground  is  disclosed  in  the  bill  for  treating 
the  right  to  slaughter  cattle  as  having  become  a  hereditament  independeni 
of  its  source.  But  of  course  the  right  to  the  office  or  to  be  paid  for  it  die 
not  exist  as  against  the  United  States  Government,  and  unless  it  did  th< 
plaintiff's  case  is  at  an  end.  Judgment  affirmed. 


THE  KING  V.  THE  "  NORTH  '* 

In  the  Exchequer  Court  of  Canada  (British  Columbia  Admiralty 

District) 

[Decided  August  25,  1905.] 

Martin,  J.: 

This  case  raises  important  questions  relating  to  the  fisheries  of  thif 
Province  in  general,  and  to  the  extensive  and  valuable  halibut  banks  oi 
Vancouver  Island  in  particular. 

There  is,  and  can  be,  from  the  evidence,  very  little  dispute  about  th< 
facts,  which  are  clear,  and  I  find  as  follows:   That  on  the  morning  oi 
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the    8th  July  last,  the  foreign  schooner  North,  alleged  in  its  statement 
of    defense  to  be  "  navigated  according  to  the  laws  of  the  United  States 
of    A  merica/^  was  hove  to  and  unlawfully  engaged  in  halibut  fishing  in 
Qixatsino  Sound,  Vancouver  Island,  within  the  three-mile  limit,  having 
all    itfi  four  fishing  boats,  dories,  out  for  the  purpose;  that  on  observing 
^e     approach    in    obvious    pursuit,    within    the    three-mile    limit    and 
approximately  four  or  five  miles  oflP,  of  the  Canadian  fisheries  protection 
^'"^liser  Kestrel,  she  picked  up  two  of  her  dories  and  stood  out  to  sea; 
*^^t  the  Kestrel  continued  in  pursuit  at  her  highest  speed  in  the  attempt 
*^    intercept  the  North;  that  in  the  course  of  that  pursuit  the  Kestrel 
observed  another  dory,  close  to,  and  pulling  hard  from  the  land  towards 
^e   schooner,  which  dory  the  Kestrel,  after  slightly  deviating  from  her 
^^^"tirse,  picked  up  and  seized  within  the  three-mile  limit,  and  after  fixing 
^^     position  by  cross-bearings,   continued  her  pursuit  of  the  North, 
she  overhauled  in  about  ten  to  twelve  minutes  and  seized  with  the 
first-mentioned  dories,  about  one  and  three-quarter  miles  outside 
^^^     three-mile  limit.     There  were  freshly  caught  halibut  lying  on  the 
^^^^^"*^*s  deck  at  the  time  of  the  seizure,  which  in  all  the  circumstances 


be  held  to  have  been  caught  within  the  limit.     There  were  also 
tons  of  halibut  in  her  hold,  but  it  can  not  be  said  wlieio  ...ey 
taken. 

€  schooner  and  the  three  dories  were  towed  to  Winter  Harbor, 
tsino  Sound,  where  the  fourth  dory  was  afterwards  taken  when  it 
e    in. 

xiiay  say  that  quite  apart  from  the  admission  of  the  master  of  the 
^A  of  his  knowledge  of  wrong-doing,  no  difficulty  is  experienced  here 
_    ^*"^^rd  to  fixing  the  various  positions  in  issue,  as  was  the  case  in  The 
V.  The  Kitty  (1904),  34  S.  C,  673,  because  they  were  exactly 
lished  by  cross-bearings, 
far  as  the  two  dories,  taken  within  the  limit,  and  their  tackle, 
and  equipment  are  concerned,  it  was  not  argued  that  they  were 
operly  seized,  but  as  to  the  schooner  and  the  other  dories,  it  is  con- 
ed on  several  grounds  that  the  seizure  thereof  can  not  be  justified. 
e  first  is,  that  no  seizure  can  be  made  on  the  high  seas  for  an 
se  committed   within   the   three-mile   limit   which    is   merely   an 
^^^ingemerit  of  municipal  or  local  laws  or  regulations,  and  not  a  crime 
^le  proper  sense  of  that  word,  in  which  case  it  is  admitted  a  seizure 
be  made  where  the  pursuit  is  continuous.     Here  the  pursuit  was 


*^' —      within  the  three-mile  limit,  and  was  clearly  continuous,  which, 
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in  fact,  was  not,  nor  could  not  be,  seriously  disputed,  for  it  would  be  B8 
unreasonable  to  contend  that  its  continuity  was  broken  by  stopping  to 
pick  up  within  the  limit  one  of  the  best  evidences  of  the  commission 
of  the  offense  as  it  would  be  in  the  case  of  a  constable  in  pursuit  of  a 
thief  stopping  to  pick  up  the  stolen  article  which  the  pursued  threir 
away  in  the  course  of  his  flight.     Indeed,  the  inference  is  stronger  and 
the  act  more  advisable  in  the  case  of  a  poaching  vessel  with  her  boats 
out  in  the  ordinary  course  of  fishing  operations,  because  the  boats  aie 
manned  by  members  of  her  crew  who  are  a  living  and  active  part  and 
parcel  of  her  engaged  in  breaking  the  law.     See  on  the  wide  meaning 
of  "  fishing  "  and  "  preparing  to  fish  **  the  case  of  The  Queen  v.  The 
Frederick  Oerring,  Jr.   (1896),  5  Ex.,  164;  27  S.  C,  271;  the  cases 
reported  and  cited  in  Stockton's  Admiralty  Digest   (1894)   on  pages 
200  and  598-600 ;  those  on  the  Behring  Sea  Seal  Fishery  in  this  court; 
and  on  the  same  subject  in  the  United  States  Court  of  Admiralty,  Tki 
James  G,  Swan  (1892),  50  Fed.  Bep.,  108;  The  KodiaJc  (1892),  53 
Fed.  Rep.,  126;  and  The  Alexander  (1894),  60  Fed.  Rep.,  914. 

As  regards  the  rights  of  merchant  vessels  in  foreign  ports,  it  was  said 
in  the  leading  case  of  R.  v.  Anderson  (1868),  L.  R.  1,  C.  C.  C,  161,  at 
166,  that  "  when  vessels  go  into  a  foreign  port  they  must  respect  the 
laws  of  that  nation  to  which  the  port  belongs,**  though  they  may  be 
there  still  subject  to  the  laws  of  their  own  country  as  though  they  were 
on  the  high  seas.  II.  and  R.  v.  Carr  (1882),  10  Q.  B.  D.,  76;  Marshall 
V.  Murgatroyd  (1870),  L.  R.  6  Q.  B.,  31. 

It  has  likewise  been  repeatedly  laid  down  by  the  Supreme  Court  of 
the  United  States,  adopting  the  language  of  Chief  Justice  Marshall  in 
the  celebrated  case  of  The  Exchange  (1812),  7  Cranch,  116,  at  143,  that 
"  when  merchant  vessels  enter  [foreign  ports]  for  the  purpose  of  trade, 
it  would  be  obviously  inconvenient  and  dangerous  to  society,  and  would 
subject  the  laws  to  continual  infraction,  and  the  Government  to  degra- 
dation if  such  *  *  *  merchants  did  not  owe  temporary  allegiance, 
and  were  not  amenable  to  the  jurisdiction  of  the  country."  FoUo^^ 
in  United  States  v.  Dickelman  (1875),  92  U.  S.  R.,  520-  and  Wilden- 
hus'  Case  (1886),  120  U.  S.  R.,  1. 

There  is  no  case  in  the  English  or  Canadian  reports  on  this  fi^^ 
point,  but  it  has  been  dealt  with  by  American  courts.  That  of  Church 
V.  Hubbart  (1804),  2  Cranch,  187,  is  a  case  where  an  American  sh^P 
was  seized  bv  the  Portuguese  Government  outside  of  the  three-mi*^ 
limit  for  a  violation  of  the  prohibition  of  the  Crown  of  Portugal  agai^^^ 
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all  trade  by  foreigners  with  its  colonies,  or  hovering  off  their  coasts  for 
that  purpose.  The  Supreme  Court  of  the  United  States  held,  in  its 
judgment  delivered  by  Chief  Justice  Marshall,  pages  234-235,  as 
follows : 

As  a  general  principle,  the  nation  which  prohibits  commercial  intercourse  witli 
its  colonies  must  be  supposed  to  adopt  measures  to  make  that  prohibition  effectual. 
They  must,  therefore,  be  supposed  to  seize  vessels  coming  into  their  waters  or 
hovering  on  their  coasts  in  a  condition  to  trade,  and  be  afterwards  go\-emed  in 
their  proceedings  with  respect  to  those  vessels,  by  the  circumstances  which  shall 
appear  in  evidence.    •    •    •    That  the  law  of  nations  prohibits  the  exercise  of  any 
act  of  authority  over  a  vessel  in  the  situation  of  the  Aurora,  and  that  this  seizure 
is,  on  that  account,  a  mere  marine  trespass,  not  within  the  exception,  can  not  be 
admitted.     To   reason   from   the  extent  of  protection  a  nation   will   afford   to 
foreigners  to  the  extent  of  the  means  it  may  use  for  its  own  security,  does  not 
seem  to  be  perfectly  correct.    It  is  opposed  by  principles  which  are  universally 
acknowledged.     The  authority  of  a  nation,  within  its  own  territory,  is  absolute 
and  exclusive.    The  seizure  of  a  vessel,  within  the  range  of  its  cannon,  by  a  foreign 
force,  is  an  evasion  of  that  territory,  and  is  a  hostile  act  which  it  is  its  duty  to 
repel.     But  its  power  to  secure  itself  from  injury  may  certainly  be  exercised  be- 
yond the  limits  of  its  territory.    Upon  this  principle,  the  right  of  a  belligerent  to 
search  a  neutral  vessel  on  the  high  seas,  for  contraband  of  war,  is  universally 
admitted,  because  the  belligerent  has  a  right  to  prevent  the  injury  done  to  him- 
self, by  the  assistance  intended  for  his  enemy;  so,  too,  a  nation  has  a  right  to 
prohibit  any  commerce  with  its  colonies.    Any  attempt  to  violate  the  laws  made 
to  protect  this  right  is  an  injury  to  itself,  which  it  may  prevent,  and  it  has  a 
right  to  use  the  means  necessary  for  its  prevention.    These  means  do  not  appear 
to  be  limited  within  any  certain  marked  boundaries,  which   remain  the  same 
at  all  times  and  in  all  situations.    If  they  are  such  as  unnecessarily  to  vex  and 
harass  foreign  lawful  commerce,  foreign  nations  will   resist  their  exercise.     If 
they  are  such  as  are  reasonable  and  necessary  to  secure  their  laws  from  violation, 
they  will  be  submitted  to. 

And  again,  page  236 : 

Indeed  the  right  given  to  our  own  revenue  cutters  to  visit  vessels  four  leagues 
from  our  coast  is  a  declaration  that  in  the  opinion  of  the  Americar  Government 
no  such  principle  as  that  contended  for  has  a  real  existence.  Nothing,  then,  is 
to  be  drawn  from  the  laws  or  usages  of  nations,  which  gives  to  this  part  of  the 
contract  before  the  court  the  very  limited  construction  which  the  plaintiff  insists 
on,  or  which  proves  that  the  seizure  of  the  Aurora,  by  the  Portuguese  governor, 
was  an  act  of  lawless  violence. 

In  Rose  v.  Himely  (1808),  4  Craneh,  240,  the  majority  of  the  judges 
of  the  same  court  gave  a  decision  which,  it  is  true,  can  net  ho  reconciled 
with  that  just  cited,  but  T  draw  attention  to  the  fact  tliat  three  of  the 
judges,  Livingston,  Gushing,  and  Chase,  JJ.,  did  not  express  themselves 
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on  the  present  point,  and  Mr.  Justice  Johnson  dissented.     But  the  nuit- 

ter  must,  in  my  opinion,  be  considered  as  settled  by  the  subsequent  case 

of  Hudson  V.  Guestier   (1810),  6  Cranch,  280,  decided  by  the  same 

court,  wherein  Rose  v.  Himely  is  overruled,  all  the  judges  concurring, 

with  the  exception  of  Chief  Justice  Marshall,  who  gives  an  explanation 

(page  285)  of  his  misapprehension  in  regard  to  his  foimer  view  being 

shared  by  certain  of  his  colleagues.     In  that  case  it  was  held  that  a  ship 

may  be  seized  on  the  high  seas  for  a  breach  of  municipal  regulation* 

committed  within  the  territorial  jurisdiction.     The  court  said: 

If  the  res  can  be  proceeded  against  when  not  in  the  possession  or  under  tiie 
control  of  the  court  I  am  not  able  to  perceive  how  it  can  be  material  whether  the 
capture  was  made  within  or  beyond  the  jurisdictioi.Al  limits  of  France,'  or  in  the 
exercise  of  the  belligerent  or  municipal  right.  By  a  seizure  on  the  high  seat  die 
(France)  interfered  with  the  jurisdiction  of  no  other  nation,  the  authority  of 
each  being  there  concurrent. 


In  that  case  the  capture  was  more  than  two  leagues  at  sea,  and 
ship  was  condemned  for  trading  to  the  revolted  ports  of  the  island  of 
Hispaniola  contrary  to  the  ordinances  of  France. 

The  Supreme  Court  of  Louisiana,  in  Cucullu  v.  Louisiana  Insurance 
Company  (1827),  16  American  Decisions,  199,  followed  the  principle 
laid  down  in  Church  v.  Hubbart,  supra,  and  said : 

The  right  of  a  nation  to  protect  itself  from  injury  by  preventing  its  laws  flOD 
being  evaded  is  not  restrained  to  this  boundary  (three  miles).  It  may  watdi  its 
coasts  and  seize  ships  that  are  approaching  it  with  an  intention  to  violate  its 
laws.  It  is  not  obliged  to  wait  until  the  ofTense  is  consummated  before  it  can 
act.  It  may  guard  against  injury  as  well  as  punish  it.  If  indeed,  in  the  exerciie 
of  this  right,  an  unreasonable  range  was  taken,  other  nations  might  object.  But 
so  long  aa  it  ia  confined  to  the  seizure  of  vessels  entering  the  port  for  which  they 
arc  destined,  it  will  not,  it  is  presumed,  form  a  just  ground  of  complaint.  Our 
own  legislation  authorizes  revenue  cutters  to  visit  vessels  four  leagues  from  the 
coast;  and  the  acts  of  Congress  on  this  subject  are  a  clear  expression  of  the 
opinion  of  our  Government,  that  nothing  in  the  law  of  nations  prohibited  them 
to  confer  such  power  on  its  cruisers. 

And  a  fortiori,  the  riglit  would  exist  after  the  territorial  waters  had 
been  actually  entered  and  violated. 

This  view  is,  as  would  be  expected,  to  be  found  in  the  text-books  on 

the  subject,  and  I  proceed  to  give  extracts  from  the  latest  of  them. 

Woolsey  on  International  Law,  a  writer  of  repute  on  the  subject,  says 

(6th  ed.,  1898),  page  71,  par.  58: 

For  a  crime  committed  in  port  a  vessel  may  be  chased  into  the  high  seas  Wo 
there  arrested,   without  a   suspicion   that   territorial   rights  have  been  violate<i 
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while  to  chase  a  criminal  across  the  borders  and  seize  him  on  foreign  soil  is  a 
gross  offense  against  sovereignty. 

Again,  page  365,  paragraph  212 : 

It  is  admitted  by  all  that  within  the  waters  which  may  be  called  the  territory 
of  nations,  as  within  a  marine  league,  or  in  creeks  and  bays,  the  vessel  of  a 
friendly  state  may  be  boarded  and  searched  on  suspicion  of  being  engaged  in  un- 
lawful commerce,  or  of  violating  the  laws  concerning  revenue.  But  further  than 
this,  on  account  of  the  ease  with  which  a  criminal  may  escape  beyond  the  proper 
sea  line  of  a  country,  it  is  allowable  to  chase  such  a  vessel  into  the  high  sea,  and 
execute  the  arrest  and  search  which  flight  had  prevented  before.  Furthermore^ 
suspicion  of  offenses  against  the  laws  taking  their  commencement  in  the  neighbor- 
ing waters  beyond  the  sea  line,  will  authorize  the  detention  and  examination  of 
the  supposed  criminal. 

Taylor  on  International  Public  Law  (1901),  page  307,  par.  262. 
points  out  that  a  merchant  ship  is  not  entitled  to  the  protection  of  its 
own  state  on  the  high  seas  on  an  escape  thereto  "  after  an  infraction  by 
such  vessel,  or  by  someone  on  board,  of  the  laws  of  a  foreign  state  while 
within  its  territorial  waters."    Again,  on  page  310,  par.  267 : 

In  the  same  way  a  state,  in  whose  territorial  waters  a  private  vessel,  or  some- 
one on  board  of  her,  has  committed  an  offense  against  its  laws,  may  pursue  her 
into  the  open  sea  and  there  seize  her,  provided  the  pursuit  was  begun  while  the 
vessel  was  still  in  such  waters,  or  just  after  her  escape  from  them. 

Though,  as  I  have  said,  there  is  no  case  in  England  on  the  point,  yet 
the  text  writer,  who  is  perhaps  the  highest  authority  on  the  subject  —  I 
refer  to  the  late  Mr.  W.  E.  Hall's  treatise  on  International  Law,  fourth 
edition  (which  I  see  is  stated  in  Jelf  in  "  Where  to  find  your  Law,^' 
2d  ed.,  1900,  p.  355,  to  be  the  "most  concise,  accurate,  and  logical 
treatise  on  the  subject  which  is  extant  at  present  in  any  language  "  — 
deals  with  it  in  a  way  which  confirms  the  view  of  the  American  au- 
thorities as  above  cited.    On  pages  213-215  he  says: 

At  the  same  time  it  is  evident  that  the  interests  of  the  state  are  confined  to 
acts  taking  effect  outside  of  the  ship.  The  state  ia  interested  in  preventing  its 
shore  fisheries  from  being  poached,  in  repressing  smuggling,  and  in  being  able 
to  punish  reckless  conduct  endangering  the  lives  of  persons  on  shore,  negligent 
navigation  by  which  the  death  of  persons  in  other  ships  or  boats  may  have  been 
caused,  and  crimes  of  violence  committed  by  persons  on  board  upon  others  out- 
side; and  not  only  is  it  interested  in  such  cases,  not  only  may  it  reasonably  be 
unwilling  to  trust  to  justice  being  done  with  respect  to  them  by  another  state, 
it  is  also  more  favorably  placed  for  arriving  at  the  truth  when  they  occur,  and 
consequently  for  administering  justice,  than  the  country  to  which  the  vessel  be- 
longs can  be. 
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And  further: 

It  seems  then  reasonable  to  conclude  that  states,  besides  exercising  such  jmii' 
diction  as  is  necessary  for  their  safety  and  for  the  fulfillment  of  their  inter* 
national  duties,  ought  to  reserve  for  themselves  such  ordinary  jurisdiction  as  it 
is  necessary  to  maintain  customs  and  other  public  regulations  within  their  terri- 
torial waters,  and  to  provide,  both  administratively  and  by  way  of  civil  and 
criminal  justice,  for  the  safety  of  persons  and  property  upon  them  and  the 
adjacent  coasts. 

Again,  page  263 : 

It  is  admitted  by  the  most  thorough -going  asserters  of  the  territorially  of 
merchant  vessels  that  so  soon  as  the  latter  enter  the  ports  of  a  foreign  state  thejr 
become  subject  to  the  local  jurisdiction  on  all  points  in  which  the  interests  of  tlM 
country  are  touched ;  that  when  a  vessel  or  someone  on  board  has  infringed  the 
local  laws  she  can  be  pursued  into  the  open  seas,  and  can  be  brought  back,  or 
the  culprit  can  be  arrested  there ;  that  in  time  of  war  a  merchant  ship  can  be 
seized  and  condemned  for  carriage  of  contraband  or  breach  of  blockade. 

Again,  page  266 : 

It  has  been  mentioned  that  when  a  vessel,  or  someone  on  board  her,  while  witliiB 
foreign  territory  commits  an  infraction  of  its  laws  she  may  be  pursued  in  the 
open  seas  and  there  arrested.  It  must  be  added  that  this  can  only  be  done  wImb 
the  pursuit  is  commenced  while  the  vessel  is  still  within  the  territorial  waten 
or  has  only  just  escaped  from  them.  The  reason  for  the  permission  seems  to  be 
that  pursuit  under  these  circumstances  is  a  continuation  of  an  act  of  juriedictioi 
which  has  been  begun,  or  which  but  for  the  accident  of  immediate  escape  wonld 
have  been  begun,  within  the  territory  itself,  and  that  it  is  necessary  to  permit  it 
in  order  to  enable  the  territorial  jurisdiction  to  be  efficiently  exorcised.  Tie 
restriction  of  the  permission  within  the  bounds  stated  may  readily  be  explained 
by  the  abuses  which  would  spring  from  a  right  to  waylay  and  bring  in  ahips  »t 
a  subsequent  time,  when  the  identity  of  the  vessel  or  of  the  persons  on  board 
might  be  doubtful. 

And  Phillimore,  in  his  Commentaries  upon  International  Law  (Am. 
ed.,  1854),  vol.  1,  p.  179,  par.  cxvii,  says: 

This  is  the  limit  (range  of  cannon  shot,  t.  c,  three  miles)  fixed  to  absolnte 
property  and  jurisdiction;  but  the  rights  of  independence  and  self-presenrstion 
in  time  of  peace  justify  a  nation  in  preventing  her  revenue  law^s  from  being  evaded 
by  foreigners  beyond  this  exact  limit.    ♦     •    ♦ 

The  case  of  Church  v.  Hubbart  is  referred  to  in  the  American  note, 
but  the  editor  does  not  seem  to  have  been  aware  of  the  later  and  broader 
decision  in  Hudson  v.  Guestier. 
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This  distinction  between  seizures  made  upon  the  high  seas,  which  are 

the  exclusive  property  of  no  nation,  and  the  general  property  of  all 
nations,  and  seizures  made  within  the  territory  of  another  state  is,  I 

find,  illustrated  in  a  striking  maimer  by  Lee  on   Captures  in  War 

(1803),  123,  wherein  he  lays  it  down  in  the  case  of  war,  though  it  is 

said  to  be  "  the  most  that  can  be  allowed,**  that  — 

During  the  engagement,  it  is  lawful  to  pursue  the  flying  enemy  into  another 
government;  for  the  same  reasons  as  Philip  the  Second,  King  of  Spain,  in  an 
edict  he  published  relating  to  criminals  in  the  year  1570,  par.  76,  permitted 
the  delinquent  to  be  pursued  into  the  territories  of  another.  But  it  is  one  thing 
to  begin  force,  and  another  to  press  forward  with  force  in  the  heat  of  action.  In 
a  word,  the  very  being  in  the  port  of  a  friend  forbids  us  to  commence  any  force 
there;  but  it  does  not  prohibit  the  use  of  any  force  which  was  begun  without  the 
bounds  of  his  territory,  while  the  matter  is  warm;  for  we  may  then  pursue  it 
into  the  very  territory  of  our  friend.  And  though  this  is  a  question  little  noticed 
by  writers  on  public  justice,  yet  this  distinction  appears  quite  reasonable. 

Over  the  waters  within  the  three-mile  limit  the  chief  heads  of  juris- 
diction generally  asserted  by  nations  are  four:  (1)  The  prohibition  of 
hostilities;  (2)  the  enforcement  of  quarantine;  (3)  the  prevention  of 
smuggling,  and  (4)  the  policing  of  fisheries;  and  this  last,  involving 
the  assertion  and  protection  of  the  exclusive  right  of  its  subjects  to  fish 
within  said  limit,  is  certainly  not  the  least  important  duty  of  a  state. 
So  far  as  this  continent  is  concerned  it  is  of  much  consequence  in  view 
of  the  great  value  of  the  fisheries,  and  this  "  police  jurisdiction  "  by  the 
two  nations  chiefly  concerned,  Canada  and  the  United  States,  has  been 
acquiesced  in  for  a  long  period,  and  is  admitted,  so  it  is  unnecessary  to 
discuss  it.  As  regards  the  North  Atlantic  fishery,  its  history  is  given 
by  Wharton  in  his  International  Law  Digest  (1886),  vol.  3,  pars.  300- 
301;  and  see  HalPs  International  Law,  supra,  99  and  154,  on  British- 
American  fisheries  generally.  Though  poaching  the  fisheries  of  a 
friendly  nation  is  not  essentially  a  crime,  yet,  as  was  said  by  the  Supreme 
Court  of  Canada  in  The  Queen  v.  Frederick  Gerring,  Jr.,  supra,  it  is  a 
'*  nefarious  business,"  and  one  which,  "  so  far  as  Canadian  waters  are 
concerned,  has  been  prohibited  and  criminalized,"  and  the  cases  herein- 
before cited  show  that  the  Governments  of  Canada  and  the  United 
States  have  endeavored  rigidly  to  suppress  the  depredation  of  their 
waters  by  foreigners. 

It  follows  from  all  the  foregoing  that  the  seizure  herein  was  lawful. 
Such  being  the  case  it  becomes  unnecessary  to  consider  the  question  of 
the  alleged  extent  of  Quatsino  Soimd  from   Cape  Cook  to  Topknot 
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Point,  on  the  "headland  to  headland"  theory,  which  raises  a  very 
involved  question,  which  I  see  has  been  in  recent  years  considered  by 
the  Supreme  Court  of  Newfoundland  in  Bhodes  v.  Fairweather  (1888), 
1  Newfoundland  Dec.  321 ;  see  also  an  appeal  from  that  court  on  the 
same  question  in  Direct  U.  S.  Cable  Co.  v.  Anglo-American  Teleg.  Co. 
(1877),  2  A.  C,  94;  and  Mowat  v.  McFee  (1880),  5  S.  C,  66. 

The  remaining  question  is  that  the  Government  of  Canada,  as  a  result 
of  the  Fisheries  Case  (1898),  A.  C,  700,  is  not  vested  with  the  authority 
to  prevent  anyone  from  fishing,  and  has  no  status  except  for  revenue 
purposes  —  in  other  words,  that  while  it  has  the  right  to  control  it  has 
not  the  right  to  absolutely  prohibit  foreign  nations,  and  that  it  is  the 
Province  of  British  Qolumbia  and  not  Canada  that  has,  if  anyone  his 
it,  the  right  of  property  in  the  fish,  and  therefore  the  Federal  GoYern- 
ment  has  no  police  jurisdiction.     In  view  of  the  long-continued,  undis- 
puted exercise  of  this  right  by  the  Federal  power,  as  phown  by  a  perusal 
of  the  cases  already  cited,  and  others,  such  as  The  Orace  (1894),  4  El, 
283;  and  The  Queen  v.  The  Henry  L,  Phillips  (1895),  lh„  419;  25  S. 
C,  691,  it  would  seem  to  be  somewhat  late  to  raise  the  point.    Indeed, 
it  has  been  laid  down  in  the  fonner  case,  page  288,  as  follows: 

Now  it  is  also  an  axiom  of  international  law  that  every  state  is  entitled  to 
declare  that  fishing  on  its  coasts  is  an  exclusive  right  of  its  own  subjects,  and 
therefore  the  a<ct  respecting  fishing  by  foreign  vessels  is  strictly  within  the  powen 
of  the  Parliament  of  Canada,  and  we  must  look  to  that  statute  for  the  expren 
authority  to  protect  the  subjects  in  their  fishing  rights,  and  for  the  penaltiei 
incurred  by  any  foreign  vessel  for  infringing  those  rights. 

And  then  follows  the  reference  to  the  statute  showing  that  it  does  in 
its  first  section  provide  for  the  issue  of  a  license  to  a  foreign  ship,  and 
the  onus  is  upon  such  ship  when  fishing  in  our  waters  to  prove  its  pos- 
session of  a  license.  The  Queen  v.  The  Henry  L,  Phillips,  supra. 
Here  there  is  no  evidence  of  a  license,  nor  of  the  nationalitv  of  the 
owners ;  all  before  the  court  on  that  point  is  that  the  vessel  was  nari- 
gated  according  to  the  laws  of  the  United  States.  It  was  laid  down  in 
the  Fisheries  Case,  713,  that  — 

It  is  impossible  to  exclude  as  not  within  this  power  (raising  money)  the  [^ 
vision  imposing  a  tax  by  way  of  license  as  a  condition  of  the  right  to  flah.  It  i* 
true  that  by  virtue  of  section  92  the  Provincial  Legislature  may  impose  the  obli- 
gation to  obtain  a  license  in  order  to  raise  a  revenue  for  provincial  purposes:  hut 
this  can  not.  in  their  Lordships'  opinion,  derogate  from  the  taxing  power  of  the 
Dominion  Parliament  to  which  they  have  already  called  attention. 
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And  further: 

The  enactment  of  fiahing  regulations  and  restriction  is  within  the  exclusive 
competence  of  the  Dominion  Legislature,  and  is  not  within  the  legislative  powers 
of  provincial  legislatures. 

While  these  rights  are  not  proprietary,  they  are  manifestly  of  such  a 
nature  that  it  is  within  the  competence  of  the  Federal  power  to  exercise 
the  sovereign  rights  which  have  been  delegated  to  it  by  the  British 
North  American  Act,  and  protect,  in  the  interest  of  the  nation  at  large, 
those  fisheries  which  it  authorized  to  regulate  and  license.  I  can  find 
nothing  in  the  Fisheries  Case  which  goes  to  support  a  contrary  view. 

The  judgment  of  the  court  is  that  the  schooner  North,  her  boats, 
tackle,  rigging,  apparel,  furniture,  stores,  and  cargo,  are  condemned  and 
declared  forfeited  to  His  Majesty. 

Having  disposed  of  the  legal  questions,  it  remains  for  me  to  say,  with 
regret,  that  there  has  been  an  occurrence  of  an  unusual  nature  in  con- 
nection with  this  action,  which,  having  regard  to  the  future,  I  feel  it 
would  not  be  right  to  wholly  pass  over.  My  attention  has  been  called 
to  the  fact  that  in  its  issue  of  the  8th  inst.  the  Colonist  newspaper  has 
published  an  alleged  interview  with  one  of  the  witnesses  in  the  case,  E. 
6.  Taylor,  fisheries  inspector,  in  the  course  of  which  the  opinion  is 
expressed,  before  the  court  had  determined  the  question,  that  the  accused 
ship  was  guilty  of  the  offense  charged.  The  impropriety  of  publishing 
comments  on  judicial  proceedings  while  the  judgment  of  the  court  is 
pending  is  so  well  recognized  that  it  is  observed  by  all  respectable  and 
right-minded  people,  quite  apart  from  the  fact  that  as  an  obstruction  of 
justice  it  is  an  offense  for  which  all  concerned  can  not  evade  responsi- 
bility. In  the  present  case,  in  view  of  the  fact  that  international  rela- 
tions with  a  friendly  power  are  affected  in  a  matter  of  nicety  and  unusual 
importance,  it  is  so  manifest  that  care  should  have  been  taken  not  to 
give  cause  for  complaint,  that  I  am  forced  to  believe  the  publication  is 
merely  the  result  of  ignorance  and  inadvertence,  and  since  no  formal 
motion  has  been  made  I  think  this  warning  will  be  sufficient  for  the 
future  guidance  of  those  concerned.  It  is,  I  am  glad  to  say,  the  first 
time  in  Canada  that  I  have  seen  the  opinion  of  a  witness  so  published, 
and  I  trust  it  will  be  the  last,  for  such  a  proceeding  is  wholly  foreign  to 
our  institutions.  So  far  as  the  witness  himself  is  concerned,  I  am  loath 
to  believe  that  one  who  is  a  public  official  and  actively  interested  in  this 
very  prosecution  should  so  far  liave  forgotten  himself  as  to  speak  in  the 
way  attributed  to  him,  and  consequently  I  shall  not  assume  he  has  done 
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60,  but  shall  content  myself  with  bringing  the  matter  to  the  attention  of 
the  head  of  the  ofSeer^s  Department,  the  Honorable  the  Minister  of 
Marine  and  l^'isheries,  so  that  it  may  be  investigated. 

(On  Appeal)^ 

In  the  Supreme  Court  of  Canada. 

Da  VIES,  J.: 

The  North  was  an  American  fishing  schooner  and  was  found  by  the 
Dominion  fishing  cruiser  Kestrel  on  the  8th  July,  1905,  fishing  off  the 
coast  of  British  Columbia  within  the  three-mile  limit  or  zone. 

On  being  discovered,  the  poaching  schooner  immediately  endeavoied 
to  escape  into  the  high  seas  beyond  the  three-mile  limit.  She  wsb  at 
once  pursued  by  the  Kestrel,,  and  two  of  her  boats  which  were  out  fish- 
ing and  which  she  was  imable  to  pick  up,  while  endeavoring  herself  to 
escape,  were  captured.  The  schooner  was  not  overtaken  till  she  had 
passed  out  beyond  the  three-mile  limit  into  the  high  seas.  She  was  at 
once  taken  possession  of  for  illegal  fishing,  brought  into  port,  libelled  m 
the  Admiralty  Court  and  after  trial  condemned. 

Some  questions  were  raised  on  this  appeal  by  Mr.  Wilson  as  to  the 
legality  of  the  condemnation  on  the  ground  that  the  fisheries  along  the 
coast  belonged  to  the  Province  and  not  to  the  Dominion  and  that 
the  legislation  for  their  protection  should  have  been  provincial  and 
not  Dominion.  The  simple  answer  to  such  objections  is  that  the  B.  N 
A.  Act  conferred  upon  the  Dominion  the  exclusive  power  of  legislation 
with  respect  to  seacoast  and  inland  fisheries  and  that  the  judgment  of 
the  Judicial  Committee  in  the  case  of  In  Attorney-General  of  Canada 
V.  Attorney-General  of  Ontario,  1898,  A.  C,  page  700,  determines 
affirmatively  the  exclusive  right  of  the  Dominion  Parliament  to  make 
or  authorize  the  making  of  regulations  and  restrictions  respecting  the 
fisheries  of  Canada. 

The  North  being  a  foreign  schooner,  was  charged  with  the  offense  of 
fishing  within  three  miles  from  tlie  Fcacoast  without  a  license  against 
the  provision  of  the  Dominion  statute  R.  S.  C.  Cap :  94.  Though  not 
formally  abandoned  on  the  appeal,  it  was  not  contended  that  the  en- 
dence  of  the  vessel's  guilt  was  defective  or  insufficient.  The  appeal  was 
rested  solely  on  the  ground  that  when  the  schooner  was  actually  over- 

1  This  report  is  taken  from  the  manuscript  report  of  the  decision  and  ^J* 
therefore,  contain  slight  inaccuracies. 
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taken  and  seized,  she  had  passed  out  of  the  three-mile  limit  into  the  high 
seas  and  that  the  officers  had  no  right  under  the  statute  in  such  circum- 
stances to  make  the  seizure  and  bring  her  into  port,  and  that  the  subse- 
quent condemnation  of  the  schooner  was  therefore  illegal. 

The  ground  taken  by  Mr.  Wilson  was  that  a  true  construction  of  the 
Dominion  statute  did  not  authorize  any  of  the  officers  clothed  with 
authority,  to  seize  fishing  vessels  poaching  in  the  territorial  waters  of 
Canada,  to  follow  such  vessels  outside  of  the  three-mile  limit,  although 
found  committing  the  offense  within  that  limit,  and  that  any  seizure 
made  outside  of  such  limits,  even  when  made  in  hot  pursuit  of  the 
offender,  was  without  authority  and  illegal. 

To  confer  such  a  power,  Mr.  Wilson  contended  that  two  things  must 
exist:  First,  a  treaty  between  the  nation  whose  ship  was  charged  with 
the  offense  authorizing  the  seizure  on  the  high  seas  beyond  territorial 
waters,  and  municipal  legislation  in  furtherance  of  that  treaty. 

I  am  quite  imable  to  agree  with  those  contentions.  I  think  the 
Admiralty  Court,  when  exercising  its  jurisdiction,  is  bound  to  take 
notice  of  the  law  of  nations,  and  that  by  that  law  when  a  vessel  within 
foreign  territory  commits  an  infraction  of  its  laws,  either  for  the  pro- 
tection of  its  fisheries  or  its  revenues  or  coasts,  she  may  be  immediately 
pursued  into  the  open  seas  beyond  the  territorial  limits  and  there  taken. 
As  Mr.  Hall  observes  in  the  book  upon  International  Law,  4th  ed.,  at 
page  267 : 

It  must  be  added  that  this  can  only  be  done  when  the  pursuit  is  commenced 
while  the  vessel  is  still  within  the  territorial  waters  or  has  only  just  escaped  from 
them.  The  reason  for  the  permission  seems  to  be  that  pursuit  under  these  cir- 
cumstances is  a  continuation  of  an  act  of  jurisdiction  which  has  been  begun  or 
which  but  for  the  accident  of  immediate  escape  would  have  been  begun  within  the 
territory  itself  and  that  it  is  necessary  to  permit  it  in  order  to  enable  the  terri- 
torial jurisdiction  to  be  efficiently  exercised. 

This  clear,  terse  statement  of  the  law  and  the  reason  for  it,  is  amply 
sustained  by  the  array  of  authorities  cited  by  Martin,  J.,  the  local  judge 
in  Admiralty,  in  his  judgment.  The  right  of  hot  pursuit  of  a  vessel 
found  illegally  fishing  within  the  territorial  waters  of  another  nation 
being  part  of  the  law  of  nations  was  properly  judicially  taken  notice  of 
and  acted  upon  by  the  learned  judge  in  this  prosecution. 

The  language  of  our  statute  does  not  limit  the  powers  of  the  officers 
entrusted  with  the  protection  of  our  seacoast  fisheries  to  their  "  exer- 
cise'' within  the  three-mile  limit.     That  language  is,  I  think,  quite 
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broad  enough  to  cover  such  a  case  as  the  one  before  us,  and  the  fourth 
section  of  the  statute,  so  far  from  negativing  the  doctrine  of  immediate 
or  hot  pursuit  of  a  poacher,  impliedly  invokes  and  adopts  it.  I  do  not 
agree  that  any  special  treaty  is  necessary  to  enable  a  nation  to  protect 
its  fisheries  within  the  zone  prescribed  by  the  law  of  nations  or  that 
unless  such  a  treaty  exists  embodying  the  doctrine  of  hot  pursuit  of  a 
vessel  found  illegally  fishing  within  territorial  waters  such  vessel  is 
immune  from  seizure  once  she  passes  beyond  those  waters  into  the  high 
seas. 

The  laws  of  a  state  can  only,  as  Mr.  Hall  says,  run  outside  its  terri- 
torial waters  against  the  vessels  or  subjects  of  another  state  with  the 
express  or  tacit  consent  of  the  latter.     Municipal  legislation  embodying 
the  doctrine  of  the  law  of  nations  with  respect  to  seizure  of  foreign  ves- 
sels beycnd  territorial  jurisdiction  would  not  confer  any  additional 
authority  as  against  a  foreign  ship  to  that  embodied  in  intemationtl 
law  from  which  alone  the  right  to  seize  a  foreign  vessel  beyond  terri- 
torial waters  for  infraction  of  municipal  law  within  those  waters  can  be 
obtained.    No  such  legislation  as  that  contended  for  as  necessary  by  Mr. 
Wilson  exists,  as  far  as  I  am  aware,  in  the  British  Dominions,  nor  did  he 
cite  any  precedent  from  the  legislation  of  any  foreign  country.    I  am 
quite  satisfied  that  the  existing  legislation  of  the  Dominion  is  sufficient 
and  that  the  seizure  of  the  North  under  the  facts  of  this  case  as  practi- 
cally admitted  was  legal. 

But  even  if  there  was  a  reasonable  doubt  as  to  the  power  of  the  officers 
of  the  cruiser  to  seize  the  schooner  on  the  high  seas  beyond  the  three- 
mile  limit,  under  the  circumstances  before  us,  I  am  of  the  opinion  that 
such  irregularity  could  not  affect  the  jurisdiction  of  the  Admiralty 
Court  to  hear  and  determine  the  offense  charged  against  the  schooner 
That  offense  being  within  the  jurisdiction  of  the  court,  and  the  vessel 
being  also  within  sucli  jurisdiction  and  properly  attacked  and  Hbelled, 
could  not  plead  an  alleged  irregularity  in  the  mode  of  her  being  taken 
on  the  high  seas  as  a  defense. 

If  the  manner  in  which  she  was  brought  into  port  and  within  the 
jurisdiction  of  the  court  was  wrong  or  irregular,  it  was  matter  for 
diplomatic  protest  at  the  instance  of  the  country  to  which  she  belonged 
or  for  civil  action  by  the  owners  of  the  ship.  If  that  country  does  not 
complain  of  any  offense  against  its  honour  and  dignity,  the  ship  libelled 
can  not  do  so.  If  the  poaching  schooner  had  escaped  into  the  territorial 
waters  of  her  own  country  and  had  been  chased  there  and  captured  and 
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brought  back,  the  govemment  of  that  country  might  well  justify  inter- 
vention. But  short  of  such  intervention,  I  think  the  ship  charged  with 
illegal  fishing  within  the  three-mile  limit  being  within  the  jurisdiction 
of  the  Admiralty  Court  and  properly  libelled  there  for  an  offense  com- 
mitted within  its  jurisdiction,  proceedings  can  not  be  defeated  or  the 
jurisdiction  of  the  court  ousted  merely  by  an  irregularity  in  the  taking 
of  the  ship. 

The  principle  underlying  the  decisions  relating  to  persons  kidnapped 
and  brought  before  magistrates  having  jurisdiction  over  the  offense  with 
which  they  are  charged  are,  I  think,  in  point.  Those  cases  show  that 
the  remedy  for  the  illegal  arrest  and  the  kidnapping  of  the  prisoner  is 
by  proceedings  at  the  instance  of  the  govemment  of  the  foreign  country 
whose  laws  or  territory  has  been  violated  or  at  the  suit  of  the  injured 
party  against  the  trespasser. 

In  re  Walton,  11  A.  R.,  page  94,  where  many  cases  in  point  are  cited. 
See  also  the  Queen  v.  Hughes,  4  Q.  B.  D.,  page  814,  where  a  very  strong 
court  of  ten  judges  held,  with  one  dissent  alone,  that  a  person  being 
before  justices  and  charged  with  an  offense  over  which  they  had  juris- 
diction in  respect  of  time  and  place,  no  irregularity  in  his  arrest  or 
bringing  before  the  court  could  avail  to  impeach  their  jurisdiction  to  try 
him. 

The  remedies  of  the  prisoner  for  illegal  arrest  or  detention  remained 
unimpaired  but  the  jurisdiction  of  the  court  was  unquestionable  and 
unaffected  by  the  maimer  in  which  the  prisoner  was  brought  before  it. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Idington,  J.: 

This  is  an  appeal  from  the  condemnation  of  the  appellant  in  the 
Exchequer  Court.  The  learned  trial  judge,  Mr.  Justice  Martin,  sitting 
in  the  British  Columbia  admiralty  district,  found  that  the  appellant 
ship  had  become  liable  to  forfeiture  under  the  provisions  of  the  "Act 
respecting  Fishing  by  Foreign  Vessels,'^  c.  94  of  R.  S.  of  Canada. 

The  ship  was  fishing  within  the  three-mile  limit  on  the  coast  of 
British  Columbia.  When  observed,  she  fled  and  was  captured  outside 
the  three-mile  limit. 

There  seems  to  be  no  real  contention  about  the  findings  of  fact, 
though  not  admitted  to  be  absolutely  correct.  The  appeal  raises  several 
questions  of  interest  and  some  of  them  of  considerable  importance. 

The  appellant's  counsel  did  not  rest  the  appeal  upon  a  contestation  of 
the  facts,  but  upon  a  denial  of  the  right  of  pursuit  according  to  inter- 
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national  law,  and  claimed  that  ''even  if  the  doctrines  of  intematiaiul 
law  are  to  be  applied,  then  they  must  be  expressed  in  some  proclamation 
or  statute  of  the  nature  desiring  to  give  effect  to  them." 

Without  assenting  to  this  proposition  as  being  one  of  universal  appli- 
cation, I  assume  that  for  the  purposes  of  this  case  the  judgment  must 
be  rested  upon  the  statute. 

Whether  or  not  this  was  present  to  the  mind  of  the  learned  judge  does 
not  appear. 

The  general  though  not  universal  principle,  that  municipal  legislation 
is  necessary  to  give  effect  to  the  doctrines  of  international  law,  may 
have  been  assumed  by  him,  and  I  think  probably  was  assumed.  These 
principles  would  not  in  themselves  be  effective  or  become  operatiTe  in 
cases  of  this  kind  without  municipal  legislation.  Paradoxical  as  it  maj 
seem,  the  recognition  of  a  right  that  international  law  gives  should 
precede  the  mimicipal  legislation.  No  prudent  sovereign  power  would 
willingly,  in  these  modern  times,  invite  conflict  with  a  neighbor  bj 
enacting  a  statute  directing  that  to  be  done  which  international  law  had 
clearly  forbidden  or  that  which  had  been  denied  as  an  inherent  right 

This  statute  now  in  question  must  be  read  in  light  of  the  well-known, 
recognized,  customary,  or  international  law  that  has  preceded  it,  and 
receive  interpretation  thereby. 

The  meaning  of  this  statute  when  so  read  seems  to  be  beyond  all 
doubt. 

The  right  of  search  is  firstly  given,  in  the  case  of  vessels  in  Canadian 
waters. 

Then  section  3  describes  what  may  be  done,  or  so  done  as  to  cause  a 
forfeiture  of  the  vessel. 

Then  section  4  enacts  that  vessels  so  liable  to  forfeiture  may  be  seized 
and  secured  by  any  officers  mentioned  in  the  second  section. 

The  right  to  seize  must  have  originated  and  the  attempt  to  seize  must 
have  begun  in  Canadian  waters. 

There  is  nothing  in  the  statute  itself  expressly  limiting  the  attempt  to 
seize  or  seizure  to  the  Canadian  waters.  Where  is  the  limitation  to  be 
found  ?     Certainly  not  in  the  words  of  the  statute. 

In  the  absence  of  words  of  limitation,  it  might  be  urged  that  power 
was  intended  to  be  given  to  seize  on  the  liigh  seas  wherever  the  offending 
vessel  might  be  found,  so  long  as  no  other  state  was  invaded. 

It  would  be  unsafe  to  assume  that  any  such  intention  existed  in  the 
mind  of  Parliament  in  using  such  comprehensive  and  unlimited  lan- 
guage as  used  here. 
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Why  80?  Clearly,  because  by  the  customary  law  or  international  law 
or  established  usage  —  call  it  which  you  will  —  the  right  to  rove  any- 
where and  everywhere  over  the  ocean  and  make  seizures  of  vessels  is  not 
recognized  by  the  general  opinion  of  civilized  men  or  by  the  sovereign 
powers  of  later  times  as  a  thing  that  should  be  done  or  permitted  to  be 
done  in  cases  such  as  this. 

The  wide  general  nature  of  the  words  must,  by  observing  these  con- 
siderations, therefore  be  restricted  within  what  all  men  having  to  do 
with  such  matters  understand  as  reasonable. 

This  understanding  we  find  in  the  expositions  of  text  writers  and  the 
judgments  of  the  courts,  and  the  treaties  of  the  nations.  We  must 
assume  it  was  present  to  the  legislators  using  this  wide  language  and 
intended  by  them  to  lend  it  a  reasonable  meaning. 

It  seemed  to  be  conceded  by  counsel  that  such  was  the  almost  universal 
modem  understanding  derived  from  such  sources,  that  what  is  known 
as  the  three-mile  limit  might  be  considered  as  within  these  words  rela- 
tive to  seizure  if  they  meant  anything;  but  not  beyond. 

I  am  imable  to  comprehend  why  we  should  adopt  the  one  part  of  this 
recognized  customary  or  inteniational  law,  and  discard  all  else. 

The  sole  question  raised  here  seems  to  be  whether  or  not  the  authority 
given  by  section  4  does  not  imply  that  the  seizure  may  be  made  where 
and  under  such  circumstances  as  international  law  would  permit. 

I  think  clearly  that  this  is  the  meaning  of  the  statute.  It  gives  the 
widest  authority  that  international  law,  or  in  other  words  established 
usage,  would  justify. 

It  is  just  as  if  a  statute  authorized  in  like  words  a  sheriff  to  seize  goods 
or  person.  That  would  be  read  as  meaning,  though  not  expressly  say- 
ing so,  within  his  country. 

The  case  of  McLeod  v.  A.  G.  N.  S.  W.  (1891),  A.  C,  455,  I  think 
well  illustrates  what  I  am  trying  to  explain  as  my  views  of  this  statute. 

The  interpretation  of  the  act  in  question  there,  in  which  the  words 
nsed  were  capable  of  an  unlimited  sense,  was  held  to  be  that  it  must 
be  read  as  meaning  and  only  in  force  so  far  as  the  Legislature  of  New 
South  Wales  had  power  to  legislate. 

The  authority  to  seize  here  is  to  be  restricted  as  within  the  limits 
that  international  [law]  recognizes  a  seizure  can  be  made. 

The  seizure  is  not  to  be  frustrated  by  the  wrongdoer's  attempt  to 
escape.  The  right  of  pursuit  is  recognized  by  international  law.  It 
springs  from  the  necessity  of  the  case.    It  rests  upon  what  in  the  last 
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analysis  is  the  basis  of  so  much  international  law  in  many  analagons 
cases;  the  necessities  of  self-defense  and  protection. 

The  giowth  of  that  body  of  customary  law  has,  only  in  modem 
times,  found  recognition  of  hard  and  fast  lines  in  some  cases,  and  in  its 
still  growing  condition  must  be  tested  by  what  as  appealing  to  all  men 
as  reasonable,  when  the  occasion  arises  for  the  protection  of  the  coast 
line  of  the  land,  the  three-mile  strip  recognized  as  quasi  appurtenant 
thereto,  and  the  fish  therein  and  all  else  that  demands  the  exercise  of 
sovereign  power,  beyond  the  land  to  make  that  power  efficient  within  it 

The  counsel  for  appellant  took  three  other  points  which  may  be  looked 
upon  as  subsidiary  and  covered  perhaps  by  what  I  have  said,  but  sum- 
med up  in  the  last  one  taken  by  him,  which  is  tlius  stated :  *'  Canada 
has  no  jurisdiction  beyond  her  territorial  boimdaries ;  in  this  case  the 
three-mile  limit,"  and  which  I  sliould  perhaps  briefly  notice. 

In  so  far  as  this  objection  rests  upon  the  absence  of  special  statntoiy 
enactment  relative  to  that  part  of  the  ocean  beyond  the  tlu-ee-milc 
limit,  it  is  answered  by  the  interpretation  already  given  the  statute. 
If,  however,  the  objection  is  intended  to  distinguish  between  the  au- 
thority that  may  exist  in  the  Imperial  Parliament  and  that  more  limited 
authority  that  the  Canadian  Parliament  as  a  mere  colonial  legislature 
may  possess,  different  consideration  may  arise.  In  tliis  way  of  putting 
the  objection,  it  seems  to  be  covered  by  section  91,  section  12  of  the 
B.  N.  A.  Act  and  the  case  of  "  The  Fisheries  Acts"  (1898)  A.  C,  700. 
This  section*  91  was  intended  to,  and  does  I  think,  confer  upon  Canada 
as  full  power  in  every  respect  in  relation  to  tlie  seacoast  and  inland 
fislieries  of  Canada  as  was  possessed  by  the  Imperial  Parliament  itself. 
It  seems  to  be  beyond  doubt  that  such  delegated  authority  would  earn* 
with  it  the  right  to  pass  such  an  act  as  that  now  in  question.  The  act 
was  upheld  in  the  case  just  referred  to. 

The  right  to  legislate  in  respect  of  the  right  of  pursuit,  so  far  as  it 
existed,  in  relation  to  the  necessity  for  protecting  the  seacoast  and 
fisheries  thereon,  would  be  thus  impliedly  if  not  explicitly  conferred. 

The  right  of  pursuit  is  expressly  recognized  by  such  eminent  au- 
thority as  the  late  Mr.  Hall  and  others.  The  exact  points  involved  in 
the  case  now  in  hand  have  not  been  passed  upon  by  any  of  the  decisions 
cited  to  us  or  any  that  I  can  find.  But  clearly  the  principles  underlying 
the  decision  in  the  case  of  Hudson  v.  Guestier,  6  Cranch,  281,  support 
a  seizure  on  the  high  seas,  even  for  breach  of  a  municipal  regulation, 
though  the  seizure  took  place  beyond  the  three-mile  limit  and  even 
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beyond  the  two  leagues  that  the  regulation  there  in  question  specified 
for  a  seizure  to  be  made.  If  taken  as  autliority  for  us  here  it  would 
support :  Firstly  the  case  of  the  forfeiture  by  reason  of  a  breach  of  our 
municipal  law;  and,  secondly,  the  adjudication  by  reason  of  the  vessel 
having  been  brought  when  seized  within  the  jurisdiction  of  the  court 
which  had  to  adjudicate  upon  the  offense,  and  determine  whether  for- 
feiture had  taken  place  or  not. 

The  decision  in  the  case  of  Church  v.  Hubbard,  2  Cranch,  187,  did 
not  turn  upon  the  principles  asserted  by  Chief  Justice  Marshall  as 
quoted  by  the  learned  trial  judge  in  his  judgment.  The  case  turned 
upon  the  reception  of  what  was  held  to  have  been  inadmissible  evidence 
and  for  that  reason  a  new  trial  was  granted. 

But  clearly  the  principles  enunciated  by  Chief  Justice  Marshall  and 
the  holding  in  Hudson  v.  Guestier,  if  correct,  show  that  the  fimdamental 
right  existed  to  so  legislate  that  a  foreign  vessel  might  become  forfeited 
for  nonobiBervance  of  a  municipal  regulation  and  be  seized  beyond  the 
three-mile  zone.  This  right  has  been  repeatedly  asserted  by  legislation 
relative  to  branches  of  shipping  laws,  neutrality  laws,  and  customs  or 
revenue  laws,  as  well  as  the  case  of  fisheries.  In  each  case  the  reasonable 
necessity  seems  to  have  been  the  basis  for  such  legislation  and  the  reason 
for  its  recognition  in  international  law. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Dissenting  opinion 
GiRONABD,  J. : 

I  have  had  the  advantage  of  carefully  perusing  the  opinion  of  my 
brother  Davies,  and  were  it  not  for  our  own  statute  in  the  matter,  the  act 
respecting  fishing  by  foreign  vessels,  E.  S.  C.  94,  I  do  not  think  I  would 
have  dissented.  I  can  not  agree  with  him  that  section  4  alone  de- 
termines the  jurisdiction  of  the  court.  I  think  sections  2,  3,  and  4 
must  be  considered  together.  True,  section  4  refers  to  seizure,  that  is 
to  say,  I  presume,  the  warrant  of  the  Admiralty  Court  served  on  a 
vessel;  if  that  section  stood  alone,  the  conclusions  arrived  at  by  the 
majority  of  the  court  would  be  undoubtedly  coiTcct. 

Sections  2  and  3,  although  not  referring  to  seizure,  mention  certain 
steps  which  are  conditions  precedent  to  the  seizure  and  the  jurisdiction 
of  the  court.  Section  2  declares  that  an  officer  in  charge  of  the  Gov- 
ernment cruiser  "  may  go  on  board  of  any  ship  ♦  ♦  ♦  within  any 
harbour  in  Canada,  or  hovering  in  British  waters  within  three  marine 
miles  of  any  coast,"  etc.,  and  then  section  3  adds  that  the  said  officer 
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"  may  bring  any  ship  ♦  ♦  ♦  within  any  harbours  in  Canada  or 
hovering  within  British  waters  within  three  marine  miles  of  any  of  the 
coasts    ♦     ♦    ♦    into  port,"  etc. 

It  seems  evident  to  me  that  the  Government  officer  can  not  go  on 
board  of  any  ship  violating  our  fishery  laws  except  within  three  marine 
miles  of  any  coast,  and  that,  likewise,  he  can  not  bring  any  such  ship 
into  port  except  within  the  three-mile  limit.  Of  course  I  understand 
that  if  the  officer  boarding  any  such  ship  within  the  three-mile  limit  is 
taken  outside  of  it  by  force  of  circumstances,  in  such  a  case  he  would 
probably  have  the  right  to  pursue,  but  this  is  not  the  case  before  us. 
The  seizure,  properly  so  called,  was  made  in  port  and  is  not  generally 
executed  otherwise,  for  it  is  done  by  showing  a  warrant  out  of  the 
Admiralty  Court  and  served  on  board  the  vessel  in  default  after  she  had 
been  brought  into  port. 

But  whether  it  be  so  or  not,  I  look  upon  the  boarding  of  a  vessel  and 
taking  it  into  port  within  the  three-mile  limit  as  conditions  precedent 
which  must  be  complied  with  to  give  jurisdiction  to  the  court,  and  make 
the  seizure  legal.  I  think  the  language  of  section  4  has  made  that 
proposition  still  more  clear,  and  it  declares  that  ''all  goods,  ships 
♦  ♦  *  liable  to  forfeiture  under  this  act  may  be  seized,"  etc.  This 
forfeiture  can  not  take  place  except  as  provided  for  in  sections  2  and  3, 
and  without  complying  with  the  requirements  of  these  sections,  I  say 
again  that  the  court  has  no  jurisdiction. 

Much  reliance  has  been  placed  on  the  decision  of  the  Queen's  Bench 
Division  in  the  Queen  v.  Hughes,  4  Q.  B.  D.,  814,  and  on  a  late  de- 
cision of  the  Court  of  Appeal  for  Ontario,  re  Walton,  11  A.  R.,  94,  but 
in  both  these  cases  the  courts  had  not  before  them  a  statute  like  the  act 
respecting  fishing  by  foreign  vessels,  chapter  94,  and  which  to  my  mind 
affects  the  very  jurisdiction  of  the  court.  Had  the  jurisdiction  of  the 
rourt  been  involved  in  these  cases,  I  am  inclined  to  think  that  the  con- 
clusion would  have  been  very  different.  Lopes,  J.,  speaking  with  the 
majority,  said: 

I  think  the  warrant  in  this  case  was  mere  process  for  the  purpose  of  bringing 
the  party  complained  of  before  the  justices,  and  had  nothing  whatever  to  do  with 
the  jurisdiction  of  the  justices. 

Hawkins,  J.,  quoting  Erie,  C.  J.,  with  approbation,  said : 

In  my  opinion,  if  a  party  is  before  a  ma|?i«trate,  and  he  is  then  charged  with 
the  commission  of  an  offense  within  the  jurisdiction  of  that  magistrate,  the  latter 
has  jurisdiction  to  proceed  with  that  charge  without  any  information  or  summons 
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having  been  previously  issued,  unless  the  statute  creating  the  offense  imposes  the 
necessity  of  taking  some  such  step. 

As  I  have  already  remarked,  our  Canadian  statute  has  imposed  the 
necessity  of  boarding  the  fishing  vessel  and  taking  her  into  port  within 
the  three-mile  limit  before  the  seizure  can  be  made,  and  for  that  reason, 
and  only  for  that  one,  I  believe  the  appeal  ought  to  be  allowed  with 
costs,  and  the  seizure  quashed,  except  as  to  the  t^?o  small  boats  actually 
caught  within  the  three-mile  limit. 
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International  Law  and  Diplomacy  of  the  Spanish- American  War.    By 
Elbert  J.  Benton,  Ph.  D.     The  Johns  Hopkins  Press:    Baltimore. 

This  book  contains  the  Albert  Shaw  Lectures  on  Diplomatic  Higtoiy 
delivered  at  Johns  Hopkins  University  during  1907.  It  is  a  particularly 
full  treatment  of  the  subject  and  contains  no  evidence  of  preconceived 
ideas  which  the  author  is  determined  to  prove.  He  confines  himself 
principally  to  facts,  leaving  interpretation  to  his  readers.  There  is  a 
generous  amount  of  reference,  principally  to  original  sources. 

The  work  is  divided  into  such  broad  heads  as  "American  Neutrality," 
"  Intervention,"  "  Transition  from  Neutrality  to  Belligerency,"  "  Rela- 
tions of  the  Belligerents,"  "  Belligerents  and  Neutrals,"  etc.  The  author 
states  the  principles  of  international  law  bearing  upon  each  of  these 
divisions  and  then  shows  the  American  and  Spanish  practice. 

The  first  chapter  gives  a  concise  and  indispensable  r6sum6  of  American 
relations  with  Cuba  during  the  nineteenth  century  —  a  relief  from  the 
usual  wearisome  introductory  chapters. 

In  ,the  discussion  of  fillibustering  the  author  shows  how  far  usage  has 
been  from  conforming  with  the  strict  theory  on  the  question  and  that 
America  has  given  a  particularly  loose  interpretation  to  these  rules. 
Careful  attention  is  given  to  the  interpretation  of  the  laws  of  neutrality 
during  this  period. 

The  chapter  dealing  with  the  causes  leading  to  the  abandonment  of 
the  nonintervention  policy  is  carefully  thought  out  and  well  presentei 
Spain  is  given  full  credit  for  the  measures  taken  to  avoid  war  and  to 
pacify  Cuba,  and  it  is  claimed  tliat  the  reforms  granted  by  the  decrees 
of  November  25,  1807,  "  were  put  forth  as  preliminary  to  fuller  liberty 
to  follow  the  successful  operation  of  these."  The  author  asserts  that 
war  might  have  been  averted  had  it  not  been  for  seveial  incident?,  for 
none  of  which  Spain  was  responsible,  which  were  the  direct  causes  of  the 
war.  Among  these  lie  enumerates  the  troubles  in  connection  with  the 
attempted  establishment  of  autonomy  in  Cuba;  the  Dupuy  de  LSnie 
incident,  which  revealed  the  lack  of  confidence  of  each  country  in  the 
sincerity  of  the  other ;  the  proposed  Papal  mediation,  and  finally  the 
destruction  of  the  Maine.  A  careful  analysis  is  made  of  Spain's  Uability 
on  account  of  the  occurrence  of  this  disaster  within  her  jurisdiction  — 
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condemning  the  American  Government  for  refusing  the  Spanish  pro- 
posal of  a  mixed  commission  of  inquiry,  and  voicing  a  regret  that  the 
Maine  affair  was  not  settJed  apart  from  the  Cuban  question. 

The  author  analyzes  the  reasons  for  the  American  intervention  in  Cuba 
as  set  forth  in  the  President's  message,  and  decides  that  it  was  not 
justifiable  on  any  single  one  of  tlie  grounds  advanced  by  the  President. 
While  the  raison  d'etre  of  the  rules  in  restraint  of  intervention  is  to 
minimize  the  occasions  upon  which  a  state  may  be  interfered  with  in 
solving  its  domestic  problems,  it  is  recognized  that  there  are  some  cases 
**  above  and  beyond  the  domain  of  law "  when  intervention  may  be 
justified  on  moral  if  not  on  legal  grounds.  The  author  evidently  does 
not  consider  this  such  a  case.    He  sums  up  the  question  thus : 

If  it  can  be  established  that  the  American  Government  exhausted  every 
resource  of  diplomacy  to  avoid  war,  there  is  some  technical  ground  upon  which 
to  rest  intervention.  Cuba  presented  in  one  century  an  exceptional  case  of 
misgovernment,  of  unfulfilled  promises,  of  prolonged  internecine  war,  of  neutrals 
burdened  by  border  warfare.  But  in  the  light  of  the  resort  to  war  in  the 
face  of  the  full  concessions  of  Spain  the  technical  basis  becomes  very  weak 
indeed.  In  the  opinion  of  nearly  all  writers  on  international  law  the  particular 
form  of  intervention  in  1898  was  unfortunate,  precipitate,  and  unjust  to  Spain. 
The  same  ends  —  peace  in  Cuba  and  justice  to  all  people  concerned  —  in  them- 
selves good,  could  have  been  achieved  by  peaceful  means  safer  for  the  wider 
interests  of  humanity. 

The  author  finds  in  the  period  of  transition  from  peace  to  hostility 
the  first  opportunity  of  testing  the  application  of  the  rules  of  war  by 
two  Powers  that  have  been  well  outside  the  sphere  of  modern  wars.  The 
retroactive  declaration  of  war  made  by  the  United  States  is  discussed 
and  condemned ;  the  careful  consideration  of  the  necessitv  for  a  declara- 
tion  of  war  has  lost  much  of  its  practical  value  because  of  the  convention 
recently  concluded  at  The  Hague.  The  auxiliary  navy  proposed  by 
Spain  and  actually  organized  by  the  United  States  is  approved  on  the 
ground  that  it  foims  an  effective  and  legal  mode  of  hostilities  and  that 
some  such  means  of  reserve  force  must  remain  essential  until  the  capture 
of  private  property  at  sea  is  abolished. 

Some  space  is  given  to  the  consideration  of  the  captures  made  by 
American  vessels  during  the  war,  and  resumes  of  some  of  the  more  im- 
portant cases  are  given.  In  one  of  these  —  the  case  of  the  Benito 
Estenger  —  the  decision  of  the  Supreme  Court  seems  to  be  at  variance 
with  the  joint  resolution  of  Congress  of  April  26,  1898,  which  declares, 
in  Article  I,  "  That  the  people  of  the  island  of  Cuba  are  and  of  right 
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ought  to  be  free  and  independeDt.*'  In  this  case  the  Cuban  defendant 
advanced  in  his  defense  a  sympathy  with  the  American  cause,  and  the 
court  turned  to  the  status  of  the  Cubans  with  the  conclusion  — 

That  in  war,  the  citizens  or  subjects  of  the  belligerenbi  are  enemies  to  etch 
other  and  that  political  status  determines  the  question  of  enemy  ownership. 

While  the  Cuban  Government  had  not  been  recognized,  the  freedom 
of  the  Cuban  people  had  been  proclaimed  and  it  seems  difficult  to  accept 
the  decision  of  the  Supreme  Court  as  logical.  The  deduction  of  the 
author  is  that  — 

Where  a  nation  ]nter\'enes  in  an  insurrection  and  allies  itself  with  the  intor- 
gents,  merchantmen  belonging  to  the  latter  will  be  considered  enemy  property. 
Citizenship  and  not  individual  sentiments  will  be  regarded  as  the  test  of  non- 
enemy  character. 

There  is  a  thorough  consideration  of  the  more  important  points  d 
the  different  declarations  of  neutrality.  The  question  of  repairs  seems 
to  require  more  definition.  The  general  time  limit  allowed  for  belliger- 
ent vessels  in  neutral  ports  was  twenty-four  hours^  save  in  case  of  urgent 
need  of  repairs,  when  it  might  be  prolonged.  Serious  repairs,  especiallj 
of  damages  received  in  battle,  really  amount  to  an  augmentation  of  irar- 
like  force,  and  logic  would  seem  to  demand  that  the  neutral  either  com- 
pel the  unseaworthy  vessel  to  disarm  and  remain  in  port  until  the  con- 
clusion of  hostilities  or  go  out  to  sea  and  face  the  enemy.  American 
practice  in  the  Ihisso- Japanese  war  has  strengthened  this  idea. 

The  negotiations,  conclusion,  and  fulfillment  of  the  treaty  of  peace 
are  carefully  presented,  the  author  confining  himself  in  the  main  to  the 
bare  facts,  although  he  indulges  in  a  discussion  as  to  whether  the 
Constitution  follows  the  flag. 

While  the  reader  may  differ  with  the  author  as  to  the  inferences  to  be 
drawn  from  the  facts  presented,  the  work  is  an  exceptionally  thoughtful 
and  instructive  presentation  of  international  practice  during  this  period. 

Hugh  S.  Gibso.v. 


Manual  of  American  History,  Diplomacy  and  Oovemment.  By  Albert 
Bushnell  Hart,  Professor  of  American  History  in  Harvard  University. 
Cambridge:     Harvard  University  Press.     1908.     pp.  xvi,  554. 

Without  attempting  to  treat  the  subject  exhaustively.  Professor  Hart 
made  a  most  valuable  contribution  to  American  bibliography,  to  whicli 
frequent  discussion  of  methods  in  teaching  and  studying  history  and 
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of  the  relative  value  of  historical  material  have  added  a  distinctly 
pedagogical  character.  The  book  is  a  continuation  of  a  series  of  previous 
publications  by  the  author  under  the  titles  of  **  Outlines,"  "  Suggestions 
for  Students/^  and  "  Revised  suggestions,"  which  have  proved  singularly 
helpful  and  stimulating  to  students  and  teachers  of  American  history 
in  all  parts  of  the  cduntry ;  and  embodies  the  best  features  of  them  all. 
It  is  an  improvement  upon  the  author's  Handbook  of  American  Histor}', 
Diplomacy  and  Government  issued  in  1901,  in  that  it  reflects  more 
fully  Professor  Hart's  experience  as  a  teacher  of  American  history,  and 
continues  the  work  from  the  Civil  War  to  the  present  time. 

The  present  work  contains  an  outline  bibliography  of  six  different 
courses  of  American  history  in  the  three  divisions  of  purely  narrative 
history,  diplomacy,  and  government,  based  upon  methods  pursued  in  the 
Department  of  American  History  in  Harvard  University.  As  these 
courses  are  intended  to  be  training  courses  rather  than  information 
courses,  the  references  to  sources  and  authorities  have  been  arranged 
with  respect  to  their  bearing  upon  the  subjects  under  investigation 
rather  than  to  chronological  sequence. 

In  addition  to  bibliographical  and  pedagogical  features,  there  is  a 
list  of  more  than  a  thousand  subjects  for  library  reports,  embracing  the 
whole  field  of  American  politics  adapted  for  assignment  to  classes  and 
calculated  to  train  the  student  in  the  work  of  historical  investigation  and 
research.  There  is  also  a  list  of  American  statesmen  and  politicians 
arranged  according  to  States.  In  short,  the  volume  abounds  with  sug- 
gestions which  render  the  book  invaluable  to  the  beginner  and  of  great 
service  to  the  more  mature  student  of  American  history.  Professor 
Hart's  reputation  rests  upon  much  more  ambitious  work;  but  it  is 
doubtful  whether  anyone  could  have  given  to  the  public,  and  especially 
to  the  student  and  teacher  of  American  history,  a  more  useful  book. 

Chaeles  C.  Swisher. 


International  Law  in  South  Africa.    By  T.  Baty.    Published  by  Stevens 

&  Haynes:    London.     1900.     pp.  xii,  127. 

This  little  book  is  one  of  the  most  interesting  which  has  appeared. 
There  is  always  something  particularly  vigorous  about  a  book  which  is 
based  upon  a  series  of  lectures,  and  in  reading  that  "  the  following  studies 
were  originally  delivered  at  Oxford,"  one  is  reminded  of  Sir  Henry 
Maine's  International  Law,  which  had  the  same  origin. 

The  first  chapter,  entitled  "Contraband  for  Neutral  Ports,"  is  a 
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masterful  criticism  of  tlie  doctrine  of  continuous  voyages  as  applied  to 
contraband.  In  the  first  place,  the  author  takes  pains  to  explain  away 
much  unfounded  leaconing  which  has  been  based  upon  certain  decisiom 
erroneously  classed  as  cases  of  contraband,  when  in  reality  the  condemna- 
tion was  due  to  the  hostile  character  of  the  cargo  or  else  to  trading  with 
the  enemy. 

This  confusion  results  from  our  forgetting  that  before  the  Declara- 
tion of  Paris,  and  in  accordance  with  the  time-honored  rule  of  the  Con- 
solato  del  Mare,  English  prize  courts  confiscated  enemies'  goods  carried 
in  neutral  ships..  Hence,  there  could  be  no  question  of  contraband 
except  in  the  case  of  a  neutral  cargo.  Oftentimes,  however,  the  question 
of  whether  the  destination  of  the  cargo  was  not  hostile  was  consideTed 
in  the  proof  of  ownership. 

As  for  trade  with  the  enemy,  the  author  shows  that  in  such  cases  the 
courts  condemned  the  goods  directed  to  a  neutral  port  when  convinced 
that  the  ultimate  destination  was  to  the  enemy.  But  this  was  nothing 
except  the  enforcing  of  obedience  to  a  municipal  -regulation  on  the  part 
of  citizens  and  has  no  connection  with  international  law.  In  the  case 
of  the  Imina  (3  C.  Robinson,  167),  on  the  other  hand.  Sir  William  Scott 
refused  to  condemn  a  neutral  cargo  which  he  must  have  felt  moraUj 
certain  was  intended  for  the  enemy. 

A  luminous  discussion  of  other  cases  is  entered  into.     The  dedonn 
of  the  Springbok  is  strongly  condemned ;  and  when  we  come  to  the  diplo- 
matic correspondence  in  reference  to  the  seizure  of  the  Bundesrath,  the 
Herzog,  and  the  General,  neither  Government  is  shown  to  have  played  a 
brilliant  role.    Incidentally,  the  embarrassing  episode  of  the  Manual  of 
Naval  Prize  Law  is  touched  upon.     So  closely  knit  is  the  argument 
against  the  seizure  as  contraband  of  goods  bound  for  a  neutral  port  that 
to  summarize  it  would  mean  to  repeat  it.     In  passing,  the  abolition  of 
contraband  is  advocated  and  the  views  of  Lorimcr  and  others  taken  up. 
In  reading  this  chapter,  one  wonders  if  the  date  of  publication  can  really 
be  1900,  for  it  seems  as  though  the  writer  must  have  been  aware  of 
certain  events  which  have  since  taken  place. 

In  discussing  the  "  Status  of  the  South  African  Republic,'*  the  diffi- 
cult question  of  half-sovereignty  is  treated  historically  and  from  the 
point  of  view  of  modem  authorities.  In  this  connection,  we  find  the 
characteristic  sentences  (page  47)  : 

It  is  a  question  indeed,  as  will  be  seen  hereafter,  whether  the  promise  to  hmre 
no  foreign  relations  does  not  operate  ipso  facto  as  a  renunciation  of  the  cajncitj 
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ta  entertain  them;  but  this  accident  does  not  affect  the  principle.    The  difference 
is    t;l&a,t  which  exists  between  contract  and  conveyance  —  between  the  creation  of 
a.  ri^tit  in  personam  and  a  right  in  rem  —  between  a  continuous  and  a  transitory 
rvention.     In  the  former  case,  the  transaction  leaves  the  sovereign  subsisting 
fore,   only   bound   to   carry   out   a   particular   provision;    in   the   other,   it 
.'t;es  at  once,  and  exhausts  its  effect  in  transmuting  the  sovereign  into  a 
l-.9o^4verain  state.     This  difference   is  to   some  extent   expressed,   though   not 
*^i^«i-x"l3r,  in  the  word  "  unequally." 


e  essential  point  of  the  discussion  of  the  passage  of  troops  over 

territory  is  found  in  the  following  passage  (page  74) : 

'test   is  undoubtedly  wanted,   by  which   we  may  be  able  to  separate  real 
i 'Oxides  from  personal  engagements.    At  Rome  the  want  of  such  a  test  brought 
*^     ^t>out  that  personal  stipulations  created  real  servitudes,  in  the  later  history 
e  law. 

is  submitted  that  for  international  purposes  the  true  test  is :  **  Could  the 
claiming  the  right  of  way,  or  other  servitude,  enforce  its  claims  during 
time  by  force,  without  infringing  the  sovereignty  of  the  territorial  power!" 
it  will  follow  that  if  it  could,  and  the  servitude  is  consequently  a  real  right, 
11  still  have  the  right  to  use  its  road  in  time  of  war,  and  that  the  owner 
«  territory  will  be  bound  to  permit  the  use,  without  giving  cause  of  offense 
e  enemy  who  is  prejudiced  by  the  existence  of  the  servitude. 


e  chapter  on  the  "  Conduct  of  Warfare  "  discusses  the  rules  of  war 
in  how  far  they  are  possible  of  observance  in  actual  warfare.    It  is 
y  said  (page  89) : 

*r\ie  greater  danger  of  proceeding  too  fast  in  measures  of  reform  with  regard 

what  is  permissible  in  warfare  is  this:     If  we  lay  down  rules  which  are  very 

^ch  in  advance  of  the  ideas  of  military  personages,  the  result  will  be  that 

ey  will  be  simply  disregarded.     And  thereupon,  when  the  subordinate  officer 

"^d  the  rank-and-file  see  this  constant  infringement  of  what  are  styled  laws  of 

r,  they  will  infer  that  all  laws  of  war  —  even  the  old  well-established  ones  — 

re  made  to  be  broken,  and  war  will  tend  to  become  lawless.     Unless  we  are 

«reful  to  introduce  reforms  gradually,  and  as  the  state  of  opinion  in  the  army 

s  able  to  bear  them,  we  run  the  risk  of  obtaining  a  beautiful  moral  code  of  war 

which  nobody  pays  the  least  attention,  except  in  official  documents;  practice 

ould  be  thrown  back  to  the  unregulated  savagery  of  the  time  of  Grotius. 

The  warning  is  timely,  but,  on  the  other  hand,  the  official  promulga- 
ion  of  rules  which  were  in  advance  of  the  time  has  often  raised  the 
tandard  to  their  level.     It  is,  as  in  all  things,  a  question  of  degree! 
^^ules  sliould  be  in  advance,  but  only  so  much  in  advance  that  they  will 
observed  by  the  forces  of  the  most  advanced  nations.     When  the 
ractice  of  the  laggards  draws  near  that  required  by  the  rules,  it  is  time 
or  another  step  forward. 
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The  last  six  pages  of  the  book  are  devoted  to  an  examination  of  a 
question  which  is  as  complicated  as  it  is  important,  i.  e.,  the  status  of 
corporations  or  companies  in  war.  In  reading  this  chapter,  the  im- 
portant article  23,  h,  of  the  convention  regarding  the  laws  and  customs 
of  land  warfare,  adopted  at  The  Hague  last  summer,  must  now  be  taken 
into  consideration : 

Article  23. 

Besides  the  prohibitions  established  by  special  conventions,  it  is  particularly 

forbidden : 

•  •••••• 

{h)     To  declare  extinguished,  suspended,  or  barred  the  rights  and  cfaoMt  is 

action  of  the  nationals  of  the  adversary. 

•  •••••• 

Ellery  C.  Stowell 


Anglo-Chinese  Commerce  and  Diplom^icy,    By  A.  J.  Sargent.    Oxford: 

Clarendon  Press.     1907.     pp.  316. 

In  his  preface  the  author  remarks  that  this  work  is  an  attempt  to 
view  the  British  and  Chinese  relations  solely  in  their  bearing  on  tiie 
interest  of  commerce,  and  that  the  details  of  political  changes  and  mili- 
tary occupations  are  not  included.  This  preface  must  be  continnallj 
borne  in  mind  in  reading  the  book.  His  method  of  dealing  with  Chini 
and  her  relations  with  the  foreign  powers,  keeping  the  commercial  rela- 
tions always  to  the  fore,  is  perliaps  a  little  unusual  to  the  student  of 
Chinese  history,  who  ordinarily  attempts  to  grasp  the  situation  in  the 
Far  East  first  through  the  liistory  of  the  political  relations,  from  which 
the  vicissitudes  of  trade  follow  in  a  secondary  manner.  Because  the 
growth  and  decline  of  the  various  trades  are  dealt  with  in  successive 
periods,  it  is  difficult  to  review  this  volume  by  taking  each  trade  by 
itself.  It  has  been  found  more  convenient  to  follow  the  author's  theory 
and  to  treat  each  chapter  separately,  emphasizing  only  the  main  features 
contained  therein. 

Chapter  one,  entitled  "  Tlie  Rule  of  the  Company,"  opens  with  ^ 
letter  of  Queen  Elizabetli  to  tlie  Emperor  of  Cliina  craving  that  b^^ 
subjects  "  may  have  full  and  free  liberty  of  egress  and  regress,  and  ^ 
dealing  in  trade  of  merchandise  with  your  subjects." 

The  author  dwells  on  the  Lord  Macartney  embassy  to  China  in  17^^" 
undertaken  in  belialf  of  the  East  India  Company,  and  shows  the  di  ^^^^ 
culties  which  immediately  arose  as  to  the  performance  of  the  "koto«^ 
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the  prostration  before  the  Imperial  Throne,  and  the  steady  refusal  of 
Macartney  to  conform  thereto.  Following  this  embassy  came  tliat  of 
the  Dutch  Company,  which  willingly  performed  the  "  kotow/'  but 
apparently  lost  prestige  in  tlie  eyes  of  the  Chinese  because  of  its  too 
willing  submission  to  all  the  demands  imposed. 

A  very  interesting  discussion  of  the  "  hongs,"  or  bodies  of  merchants 
numbering  from  two  to  twelve,  follows.  These  "  hongs "  constituted 
the  intermediary  in  all  things  between  the  Chinese  officials  and  the  for- 
eigners. They  were,  in  fact,  responsible  to  the  Government  for  the  good 
behavior  of  foreigners,  and  no  foreign  ship  was  allowed  to  trade  until  a 
member  of  a  "  hong  "  had  become  security  for  the  good  behavior  of  the 
crew.  Their  functions,  therefore,  were  both  diplomatic  and  political, 
as  well  as  commercial. 

The  author  describes  the  great  power  of  the  East  India  Company  and 
states  that  at  the  beginning  of  the  nineteenth  century  the  Americans 
alone  coiild  claim  to  be  considered  its  rivals. 

There  is  an  interesting  picture  of  the  embassy  of  Lord  Amherst  in 
1816,  in  which  the  final  attempt  of  the  company  to  improve  its  relations 
within  China  was  made.  Amherst  failed,  too,  in  his  reception  by  the 
Emperor  because  of  the  informality  of  the  imperial  invitation.  The 
author  shows  that  the  whole  of  the  trade  of  the  United  Kingdom  was 
nominally  in  the  hands  of  the  company  until  1834,  British  subjects  and 
vessels  outside  those  of  the  company  being  forbidden  to  deal  in  tea,  the 
principal  export  from  China,  in  any  way  whatever. 

Chapter  two  is  entitled  "  The  Course  of  Trade  to  1834."  It  appears 
that  at  the  beginning  of  the  eighteenth  century  China  as  a  market  for 
British  manufactures  can  hardly  be  said  to  have  existed.  At  the  begin- 
ning of  the  nineteenth  century,  however,  China  was  the  equal  of  India 
for  British  products.  The  principal  interest  of  the  period  between  1793 
and  1834  lay  in  the  progress  of  the  exportation  of  manufactured  goods 
to  China.  The  chief  imports  of  the  company  into  Great  Britain  from 
China  consisted  of  tea  and  a  comparatively  small  quantity  of  raw  silk. 
and  during  the  last  years  of  its  charter  the  company  dealt  solely  in 
tea.  The  importation  of  tea  into  Great  Britain  shows  a  continuous 
and  steady  increase  from  the  beginning.  Down  to  the  middle  of  the 
eighteenth  century  the  opium  trade  hardly  existed;  what  there  was 
being  mostly  in  the  hands  of  the  Portuguese  at  Macao. 

Chapter  three,  "  From  the  Opening  of  Trade  to  the  Treaty  of  Nan- 
king," begins  with  the  act  of  Parliament  which  abolished  the  commer- 
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cial  monopoly  of  the  company  and  placed  three  superintendents  to 
represent  British  authority  in  China.     Then  follows  an  account  of  Lord 
Napier^s  visit  to  Canton  and  of  his  dealings  with  the  local  authorities  at^^ 
that  port.     It  shows  clearly  that  Lord  Napier  understood  little  abou^ 
the  Chinese  cliaracter  and  was  totally  lacking  in  patience  and  courtesy 
In  1836  the  commission  was  reduced  by  the  British  Government  to  o; 
superintendent.  Captain  Elliott.     In  March,  1837,  Captain  Elliott  s 
ceeded  in  bringing  forth  an  imperial  edict  giving  him  the  right  of  di 
communication  with  officials.     There  follows  an  interesting  account 
the  struggle  of  the  Chinese  to  suppress  the  opiiun  importation,  w 
began  by  imperial  edict  in  1834.     There  were  at  that  time  two  dist 
parties  among  the  Chinese  officials,  who  differed  as  to  the  rem^ 
needed.     The  first  party  believed  that  the  best  means  to  prevent 
importation  was  to  sanction  the  cultivation  and  the  preparation  of 
drug  in  China.    The  second  party  was  sti-ongly  anti-foreign,  and  1 
that  the  object  of  the  English  in  bringing  opium  into  China  w 
weaken  the  Chinese.    The  latter  party  preferred  the  total  prohibitio 
the  use  of  opium,  and  prevailed. 

The  remainder  of  the  chapter  is  devoted  to  an  account  of  the  Op'i        um 
War  and  of  the  relations  of  the  foreigners  with  the  Imperial  Co: 
sioner  Lin,  who  was  sent  from  Peking  for  the  express  purpose  of  enti. 
eradicating  the  opium  traffic.     The  author  does  not  touch  the  a<r 
conduct  of  the  military  operations,  but  brings  out  the  fact  that^ 
amount  of  pressure  on  the  provincial  authorities  could  produce  an  e 
at   Peking.     The   difficulties   culminated  in  the   Treaty  of   Nanlc 
August  29,  1842,  when  a  number  of  ports  were  opened  to  foreign  tr* 
and  the  Chinese  were  forced  to  abandon  their  policy  of  exclusion  tow^ 
other  civilized  nations. 

Chapter  four  is  entitled  "  From  the  Treaty  of  Nanking  to  the  Tr^ 
of  Tientsin."     The  former  treaty,  though  putting  an  end  to  the 
Opium  War,  makes  no  mention  of  opium.     The  British  Govemnx 
still  wished  that  some  arrangement  could  be  made  for  the  admission. 
opium  into  China,  but  were  not  willing  to  make  the  matter  a  demaD' 
It  may  be  noted  that  Sir  Henry  Pottinger  advised  the  British  Gove 
ment  to  refrain  from  attempting  to  legislate  on  the  matter,  stating  tha 
nothing  but  an  international  agreement  on  the  part  of  all  the  forei^ 
governments  could  put  an  end  to  the  traffic.     This  is  particularly  inter- 
esting in  view  of  the  attitude  at  present  adopted  by  the  United  States 
Government  in  enlisting  the  sympathies  of  the  various  foreign  powers 


BOOK    REVIEWS  7l7 

having  possessions  in  the  Far  East  to  suppress  the  opium  traffic  in  their 
flastern  possessionti. 

The  British  Government  at  this  time  stated  that  it  did  not  desire  to 
obtain  any  exclusive  advantages  for  British  trade  in  China,  but  was  only 
desirous  to  share  with  all  other  nations  any  benefits  which  they  may 
acquire.  An  excellent  resume  which  gives  due  importance  to  tlie  most 
essential  articles  in  the  Treaty  of  Tientsin,  signed  on  June  26,  1858, 
follows.  China  here  concedes  to  foreigners  the  privilege  of  the  residence 
of  their  ambassadors  in  Peking;  provision  is  also  made  for  the  appoint- 
ment of  consular  officers ;  there  is  also  discussed  the  principle  of  extra- 
territoriality, which  is  fully  recognized. 

In  chapter  five,  "The  Growth  of  Trade  from  1834  to  1864,"  the 
author  in  tabular  form  shows  the  growth  of  cotton,  woolens,  tea,  piece 
goods,  opium,  etc.,  during  this  period.  He  states  that  China,  in  spite 
of  her  size  and  population,  did  not  take  one-half  as  much  of  British 
goods  as  Holland,  Australia,  or  the  North  American  colonies ;  explaining 
this  fact  as  due  to  China's  vast  domestic  industry.  The  British  imports, 
being  almost  exclusively  textiles,  had  to  compete  with  and  displace  home 
products.  It  appears  that  the  Americans  were  particularly  active  during 
this  period  with  steamers  adapted  to  the  river  traffic,  while  the  Germans 
were  patronized  by  the  Chinese  because  of  the  convenience  and  economy 
of  their  small  vessels  in  their  coast  trade. 

Chapter  six,  "  The  Interpretation  of  the  Treaty  of  Tientsin  and  the 
Convention  of  1869,"  is  of  interest  as  showing  the  commercial  effects  of 
the  reforms  inaugurated  under  the  treaty.  The  aim  of  Great  Britain 
was  to  strengthen  the  Chinese  executive  and  to  urge  it  to  assert  its 
authority  over  the  local'  officials.  The  author  touches  upon  the  opening 
of  the  Yangtze  River  to  foreign  trade,  which  resulted  in  great  difficulty 
with  the  Taiping  rebels.  He  speaks  about  the  establishment  of  the 
foreign  inspectorate  of  customs,  which  sprang  out  of  a  local  but  tem- 
porary arrangement  of  the  customs  in  1854  while  the  Tai pings  occupied 
Shanghai.  The  emplo}Tnent  of  foreign  servants  by  China  was  a  dis- 
tinct success  from  the  point  of  view  of  finance,  but  encountered  great 
opposition  both  from  Chinese  officials  and  foreign  merchants. 

The  author  then  discusses  the  "  likin  "  tax,  which  was  first  imposed 
during  the  Taiping  Rebellion,  showing  that  to  free  foreign  goods  from 
all  taxation,  which  was  so  much  desired  by  the  foreigners,  would  have 
been  to  grant  them  a  preference  over  the  native  producer  or  trader,  who 
was  forced  by  local  custom  to  pay  his  "likin"  tax.     He  brings  out 
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clearly  the  diflference  in  point  of  view,  which  still  exists,  between 
foreign    governments    and    their    nationals    in    China  —  the    fonr^i 
endeavoring  to  construe  treaties  with  a  view  to  international  law  a:: 
justness;  the  mercantile  idea  being  to  read  their  own  desires  into  t 
texts. 

Chapter  seven  is  entitled  "  Prom  the  Messacre  at  Tientsin  to  tl 
Chifu  Convention,"  1870-1876.     The  author  identifies  the  massacre 
Tientsin  closely  with  the  relations  of  the  missionaries  to  the  Chin 
At  various  times  through  this  volume  the  author  produces  the  imp 
sion  that  the  chief  difficulties  of  the  diplomats  in  carrying  on  their  wor 
for  the  development  and  improvement  of  commercial  relations  we 
caused  by  a  long  series  of  troubles  between  the  missionaries  and 
officials.     He  fails  to  realize  that  in  many  cases  the  missionaries^  W 
their  very  presence  in  the  interior  of  the  Empire,  have  been  the  ag< 
of  trade  and  of  Western  civilization,  and  to  them  more  than  to  the  m< 
chants  themselves  is  due  the  interest  of  the  Chinese  in  the  Wester 
civilizations.     He  takes  the  point  of  view  rather  of  the  resident  of 
treaty  port  who  sees  everything  in  the  actual  supply  and  demand 
goods,  and  attaches  little  importance  to  the  relations  of  the 
to  the  producer.     This  chapter  closes  with  a  discussion  of  a 
randum  of  the  inspector-general  of  maritime  customs  in  1876, 
marizing  the  defects  of  the  commercial  relations  between  China  and 
powers  and  sliowing  the  desires  of  the  foreigners  and  the  suspicions 
the  Chinese. 

There  is  a  discussion  also  of  the  question  as  to  the  moment  in  whi 
foreign  goods  which  have  reached  their  destination  become   Chines 
goods  and  as  such  are  liable  to  any  taxation  which  China  pleases  W 
impose  —  a  question  at  issue  now  with  the  Chinese  Government. 

Chapter  eight,  "The  Course  of  Trade  from   1865  to  1884.'' 
earlier  years  of  this  period  show  satisfactory  progress  in  all  departmen 
of  trade  in  spite  of  the  commercial  crises  in  Western  countries,  the  pn 
chasing  power  of  China  growing,  apparently,  because  of  the  opening 
new  markets  under  tlie  treaties.     However,  it  became  more  and  mo 
difficult  to  regulate  the  supply  in  accordance  with  the  demand,  and  i 
1871  and  1872  the  local  markets  were  glutted  with  unsalable  good 
It  is  worthy  of  note  tliat  this  condition  of  things  has  been  l*epeated  sin 
the  Russo-Japanese  war,  and  at  the  present  moment  the  export  tra 
of  the  T^'nitod  States  to  China  is  suffering  from  the  overstocking  of  Ch 
nese  markets  in  1904  and  1905. 
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In  1872  there  appears  the  first  real  attempt  of  the  native  to  wrest  the 
loc^al  steam  traflBe  of  China  from  the  grasp  of  the  foreigner,  which  was 
"t:lie  establishment  of  the  China  Merchants  Steam  Navigation  Company, 
^^  company  supported  by  powerful  oflBcials  and  which  debarred  foreign 
shareholders. 

Chapter  nine  is  entitled  "  The  Development  of  the  Policy  of  ^  Spheres 
Influence.' " 

In  this  chapter  the  author  traces  the  history  of  the  policy  of  "  spheres 

influence."     In  so  doing,  liowever,  he  has  not  brought  out  as  strongly 

.s  might  have  been  the  result  of  such  policy  by  reason  of  the  attitude  of 

United  States.     The  author  confines  to  a  note  the  important  and 

ir-reaching  activities  of  the  United  States  in  her  declaration  of  this 

ime  of  the  principle  of  the  "  open  door/'  which  has  been  adopted  by 

various  powers  and  therefore  has  reduced  to  a  minimum  the  import- 

ince  of  the  policy  of  "  spheres  of  influence."     The  loan  of  1897,  guar- 

iteed  by  the  British  Government,  to  enable  China  to  liquidate  the 

^anese  war  indemnity,  and  in  which  the  important  assurances  are 

that  the  inspector-general  of  customs  shall  be  an  Englishman  so 

^ong  as  England  shall  maintain  her  preponderance  of  trade,  is  then 

-pouched  upon.     The  author  observes  that  the  tender  of  the  new  mining 

^ind  railway  regulations  illustrates  the  real  motives  of  the  Chinese  pol- 

licy,  which  is  that  the  control  of  mining  and  railway  interests  must  rest 

entirely  with  Chinese  merchants  so  as  to  preserve  sovereign  rights. 

In  chapter  ten,  "  The  Course  of  Trade  from  1885  to  1894,"  the  author 

:3idmit8  the  difficulty  of  obtaining  a  clear  conception  of  the  development 

-of  China's  commerce  during  the  last  twenty  years,  but  gives  a  number 

-of  tables  of  average  value  of  the  net  imports  of  foreign  goods  and  the 

exports  of  Chinese  products  during  these  years. 

In   1884  a  matter  of  interest  appeared  —  the  competition  between 
England  and  America  for  the  field  in  the  heavier  piece  goods.     America 
held  the  field,  but  in  the  cheaper  and  lighter  type  of  goods  England  con- 
trolled the  market.     In  1894  the  Japanese  piece  goods,  as  well  as  yarns, 
began  to  appear  on  the  market.     The  author  touches  upon  the  intro- 
duction of  kerosene  oil,  in  which,  for  a  long  time,  America  enjoyed  a 
xaonopoly,  but  which  Russia  began  to  import  into  China  in  1891.     It  is 
significant   that   the   growing   import   trade   of   miscellaneous   articles 
became  the  special  sphere  of  the  Germans.     The  author  dwells  upon  the 
vicissitudes  of  tea  as  offering  a  fascinating  study  in  the  romance  of  com- 
j,  and  compares  it  with  that  of  silk,  which  provides  no  very  re  vol  u- 
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tionary  changes  for  discussion.  He  concludes  that  the  general  atmos- 
phere of  China  seems  particularly  conducive  to  the  growth  of  the  spirit 
of  monopoly. 

Chapter  eleven  is  entitled  "  The  Renewal  of  the  Anti-Foreign  Mo?e> 
ment  and  the  Recent  Economic  Changes.'^  Again  the  author  condemns 
the  missionaries  for  their  claim  to  absolute  freedom  of  movement  and 
settlement^  freedom  which  is  denied  to  British  subjects  in  general,  and 
reiterates  that  the  British  commercial  interests  in  China  have  been 
jeopardized  by  the  "  peculiar  "  ideas  of  the  missionary  bodies. 

The  author  analyzes  the  British  treaty  of  1903,  which  was  drawn  up 
in  compliance  with  the  protocol  of  1900,  and  very  properly  emphasizes 
the  eighth  article  in  reference  to  the  abolition  of  "  likin  "  taxation,  and 
also  the  twelfth  article,  in  which  Great  Britain  admits  that  she  will  be 
prepared  to  relinquish  extraterritorial  rights  when  she  is  satisfied  that 
the  state  of  China's  laws  will  so  permit.  This  is  the  first  time  in  history 
that  a  European  power  holds  out  the  prospect  of  the  ultimate  recogni- 
tion of  the  complete  sovereignty  of  China.  He  admits  the  difiSculties  in 
the  way  of  the  Chinese  carrying  out  fully  the  provisions  of  the  treaty 
because  of  their  ancient  methods  of  life  and  administration. 

In  conclusion  he  dwells  upon  the  value  of  China's  markets  for  cottons, 
which  in  1904  comprised  more  than  one-third  of  the  total  imports; 
shows  how  opium  is  declining;  states  that  there  seems  to  be  little  pros- 
pect that  tea  will  recover  its  former  position,  and  that  the  exportation  of 
silk  reached  its  high-water  mark  in  1899  but  has  since  coUapseJ;  and 
emphasizes  that  in  the  future  the  real  resources  of  the  Chinese  Empire 
are  to  be  found  in  her  groat  undeveloped  deposits  of  minerals. 

The  volume,  as  a  whole,  is  of  interest,  especially  in  respect  to  the 
author's  analyses  of  the  various  British-Chinese  treaties  and  agreements, 
which  are  ably  summarized. 

The  chief  diflfieulty  in  following  the  author  in  his  history  of  the  rise 
or  decline  of  especial  trades  lies  in  the  fact  that  he  has  distributed  such 
discussions  over  arbitrary  and  perhaps  illogical  periods  of  time,  handling 
within  certain  dates  the  fortunes  of  various  trades,  rather  than  furnish- 
ing a  complete  and  separate  history  of  each  trade  by  itself. 

William  Phillips. 
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Die  Attentatsklatisel  im  deuischen  Auslieferungsrecht     By  Dr.  Wolf- 
gang Mettgenberg.    J.  C.  B.  Mohr:    Tubingen.    1906.    pp.  114,  xii. 

The  subject  discussed  by  this  monograph  is  a  clause,  frequently  to  be 
found  in  extradition  treaties  ratified  since  1858,  to  the  effect  that  an 
attempt  against  the  life  of  the  head  of  a  government  or  against  that  of 
any  member  of  his  family,  when  such  attempt  "  comprises  the  act  either 
of  murder  or  assassination,  or  of  poisoning,  shall  not  be  considered  a 
political  offense  or  an  act  connected  with  such  an  offense." 

The  author  has  give'h  nis  a  clear  view  of  the  acceptance  of  this  prin- 
ciple so  far  as  Germany  is  concerned  and  traces  its  historical  origin 
from  the  case  of  the  two  Jacquins,  who  were  charged  with  an  attempt 
upon  the  life  of  the  Emperor  Napoleon  III  on  Belgian  territory  in  1854 
and  whose  extradition  at  the  request  of  Prance  failed  because  of  the  rule 
of  political  offenses.  Two  years  later  an  amendment  to  Belgian  crim- 
inal law  specifically  excluded  an  attack  upon  the  head  of  a  government 
from  the  category  of  "  delits  politiques  "  and  in  the  form  already  quoted 
found  adoption  in  many  European  treaties.  The  United  States  has 
also  ratified  treaties  containing  this  clause,  practically  in  its  original 
Belgian  form,  with  a  number  of  European  nations  (Moore's  Dig.  of 
Inter.  Law,  IV,  352).  As  the  present  author  points  out  (page  44),  the 
terminology  is  taken  from  the  Belgian  penal  code  and  is  inappropriate 
to  definitions  of  German  penal  law,  as  obviously  it  is  also  to  that  of  the 
United  States. 

The  historical  part  of  the  work  reviews  all  the  treaties  containing  the 
clause,  to  which  the  German  Empire  or  its  constituent  states  have  been 
parties  (pages  13-54).  From  this  it  appears  that  the  only  substantial 
departure  from  the  typical  cast  of  the  clause  is  found  in  the  exchange  of 
notes  in  1885  on  the  part  of  Prussia  and  Bavaria  with  Russia,  in  which 
it  is  specifically  provided  that  the  fact  that  a  crime  has  been  committed 
for  political  motives  shall  not  be  a  cause  for  refusing  extradition  (page 
64). 

The  attentat  clause  may  be  taken  as  a  distinct  exception  to  the 
rule  that  no  extradition  lies  for  political  offenses.  It  has,  in  fact,  been 
denominated  an  exceptio  exceptionis  (page  86).  It  follows  that  if 
the  offense  be  not  political,  even  though  directed  against  a  political  per- 
sonage, the  accused  may  nevertheless  be  extradited,  even  in  the  absence 
of  the  clause.  There  is  therefore  a  reversion  to  that  most  difficult  of  all 
questions  in  the  law  of  extradition,  "  What  constitutes  a  political 
offense?"     The  author  accepts  the  difficulty  of  the  problem  and  says 
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(page  Gl)  that  although  the  concept  has  been  known  to 
law  for  more  than  a  centUT}%  no  universallv  accepted  standard  has  jet 
been  evolved.  As  evidence  of  this,  his  further  discussion  develops  fire 
separate  view-points  into  which  the  opinions  of  jurists  and  govenunentil 
experts  may  be  classed.  The  preponderating  opinion  is  considered  to 
be  that  which  makes  the  object  of  the  attack  authoritative,  LrrespeetiTe 
of  the  motive  or  intent  of  the  offender  (page  64).  Furthermore,  as  the 
treaties  do  not  define  the  term,  reference  must  be  had  to  the  naticmtl 
law  of  the  contracting  parties,  and  here  the  author  maintains  (page  70) 
that  the  standard  of  international  law  requires  the  concurrence  of  the 
penal  law  of  both  nations  to  the  effect  that  the  offense  is  poIiticaL 

The  importance  of  the  subject  has  been  greatly  enhanced  through  the 
spread  of  anarchistic  crimes.     The  author  discusses  the  theory  mam- 
tained  by  some  authorities  that  crimes  of  this  class  are  antisocial  and  not 
political  and  should  be  extraditable  because  directed  against  all  govem- 
ment.    This  is  the  French  view,  and  British  authority  also  seems  to  favor 
it  (see,  e.  g,.  In  re  Meimier,  1894,  2  Q.  B.  D.,  415).    The  author  (page 
113)  fears  that  it  would  lead  to  too  great  a  limitation  upon  the  right  of 
asylum.     He  agrees  with  de  Hart  that  the  attentat  clause  should  be 
employed  to  settle  the  doubt.    We  can  not  follow  him,  however,  in  his 
dissent  (page  90)  from  Lawrence  and  the  preponderance  of  authoritv, 
that  the  shooting  of  a  sovereign  in  open  warfare  in  the  course  of  an 
insurrection  should  be  deemed  a  political  offense.    Whether  such  an  act 
is  contemplated  by  the  attentat  clause  is  quite  another  matter.    The 
author  favors  the  affirmative  view,  but  there  is  a  difference  of  opinion 
even  as  to  this  (n.  g.,  Beauchet). 

The  book  is  logical  and  analytic  in  style  and  throws  much  needed  light 

upon  a  difficult  subject.    As  in  many  German  books,  the  bibliographv  is 

extensive,  though  somewhat  deficient  in  respect  of  the  Anglo-AmericaD 

authorities. 

Arthur  K.  Kuhx. 

Studies  in  International  Law.    By  Coleman  Phillipson,  M.  A.    London: 

Stevens  &  Haynes.     1908.     pp.  127. 

The  author  of  these  capital  studies  states  that  "  the  following  essays, 
dealing  with  important  questions  of  international  law,  were  written  at 
the  su^rfjestion  of  Sir  John  Macdonell,"  and  it  is  appropriate  that  the 
work  due  to  tlie  suorrreRtion  of  Sir  John  sliould  be  dedicated  to  him. 

The  contents  of  Mr.  Phillipson's  book  may  be  divided  into  two  parts: 
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First,  the  influence  of  international  arbitration  on  the  development  of 
international  law  (pages  5-49) ;  the  Second  Hague  Conference  and  inter- 
national arbitration  (pages  118-127) ;  second,  the  rights  of  neutrals  and 
belligerents  as  to  submarine  cables,  wireless  telegraphy,  and  intercepting 
information  in  time  of  war  (pages  55-117).    Of  each  in  turn. 

Mr.  Phillipson  gives  a  short  survey  of  various  arbitration  schemes 
(pages  5-15),  and  shows  clearly  the  distinction  between  the  award  of 
an  arbitrator  and  the  judgment  of  a  court  by  a  single  quotation  from 
Aristotle,  who  said:  "  The  arbitrator  looks  to  what  is  fair;  the  judge  to 
what  is  law."  The  distinction  still  exists,  and  in  order  to  satisfy  the 
international  conscience  and  to  commend  international  courts  of  justice 
to  the  world  at  large,  we  must  substitute  for  courts  of  arbitration,  in 
which  "  fairness  "  is  the  rule,  courts  of  justice,  in  which  the  law  is  ad- 
ministered. Mr.  Phillipson  follows  up  the  introductory  section  on 
arbitration  schemes  by  a  section  devoted  to  the  modem  conception  of 
arbitral  procedure  and  its  relation  to  the  conception  of  law,  and  in  a 
third  section,  headed  "  The  Chief  Arbitrations  of  the  Nineteenth  Century 
and  their  Influence  on  International  Law,"  shows  what  a  potent  factor 
arbitration  has  been  in  the  recent  past,  and  what  the  prospects  of  arbitra- 
tion are  in  the  future.  His  conclusion  is  so  admirable  that  it  is  quoted 
at  length : 

The  future  development  of  arbitration  depends  on  the  recognition  by  eacli 
state  that  its  desires  and  claims  are  not  necessarily  just  ones;  that  even  to 
suffer  some  possible  disadvantage,  real  or  imaginary,  as  a  result  of  an  arbitral 
award,  is  not  so  disastrous  as  having  recourse  to  an  all-destructive  war;  that 
international  affairs  will  best  prosper  when  clear  rules  and  principles  are 
amicably  laid  down  and  universally  accepted  as  law,  and  not  treated  as  merely 
elastic  maxims  of  subtle  diplomacy,  and  when  these  principles  are  applied  in  an 
impartial  manner  by  a  tribunal  acting  in  a  judicial  spirit,  and  its  decisions,  if 
properly  arrived  at,  accepted  loyally.  And  so  the  gradual  but  sure  growth  of  a 
body  of  principles,  calculated  to  adjust  and  regulate  the  relationships  between 
states,  points  to  the  time  when  the  employment  of  violent  methods  to  exact 
justice  will  give  way  to  the  universal  sovereignty  of  law,  as  Mirabeau  says: 
"  Le  Droit  sera  un  jour  le  Souverain  du  Monde  "  ( page  49 ) . 

The  actual  work  accomplished  by  the  Second  Hague  Conference  is 
partially  but  sympathetically  treated.  For  example,  he  quotes  the 
Marquis  of  Ripon  as  saying  that  he  "believed  that  it  [the  last  con- 
ference] had  laid  the  foundation  upon  which  an  advance  could  be  made 
in  the  interests  of  peace  on  a  similar  occasion  in  the  future"  (page 
121).     Then  he  quotes  the  utterance  of  a  recent  premier,  Mr.  A.  J. 
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Balfour^  in  the  House  of  Commons:  '^I  attached  great  importance  to 
what  was  done  in  past  times  at  Tlie  Hague.  I  am  an  optimist  in  r^ard 
to  international  relations  in  the  future.  I  believe  the  great  work 
♦  ♦  ♦  of  international  arbitration  has  already  prevented,  and  will 
in  the  future  prevent,  more  and  more  wars  which  do  not  spring  out 
of  intolerable  wrong  or  causes  which  a  nation  feels  can  not  be  dealt  with 
by  any  third  party  or  any  arbitrator,  however  well  intended  *'  (page  121). 
And  he  furthermore  singles  out  the  commendation  of  the  present  pre- 
mier, Mr.  Asquith:  '^Although  the  results  may  not  equal  the  anticipa- 
tions the  more  sanguine  amongst  us  formed,  yet,  even  when  you  come 
to  judge  the  conference  by  solid  results,  serious  and  substantial  advance 
has  been  made  in  the  direction  which  we  all  hope  the  world  will  gradually 
take''  (page  122). 

The  author  finds  a  great  progress  registered  in  article  53  of  the  revised 
convention  for  the  peaceful  settlement  of  international  disputes,  giving 
the  Permanent  Court  power  to  formulate  the  compromis  upon  the  request 
of  one  of  the  parties  litigant.  In  the  next  place  he  considers  the  con- 
vention for  the  limitation  of  force  in  connection  with  the  collection  of 
contract  debts  to  mark  an  advance,  and  he  has  a  good  word  to  say  for 
the  attempt  to  constitute  a  court  of  arbitral  justice.  After  quoting  the 
first  paragraph  of  the  project,  he  says : 

Here  can  be  seen  a  clearly  expressed  desire  for  the  growth  of  intematioiiAl 
law  by  means  of  a  gradual  formulation  by  a  court  possessing  judicial  capacity  of 
principles  and  cases  which  would  serve  as  precedents  for  guiding  subsequent 
decisions  on  the  one  hand  and  regulating  international  relationships  on  the  other. 
However,  the  proposal  for  the  establishment  of  such  a  court  failed  in  conse- 
quence of  the  determined  opposition  offered  by  a  small  minority.  The  minor 
states  demanded  nothing  less  than  equal  representation,  to  which  principle  the 
greater  powers  refused  to  risk  their  interests  (page  127). 

The  balance  of  the  book,  dealing  with  the  rights  of  neutrals  and  bel- 
ligerents as  to  submarine  cables,  wireless  telegraphy,  and  intercepting  of 
information  in  time  of  war,  is  a  careful,  historical,  and  accurate  account 
of  the  law  on  this  subject,  as  worked  out  before  the  Second  Hague  Con- 
ference. The  reasonableness  and  correctness  of  the  author's  thesis  is 
evidenced,  as  he  himself  says,  by  the  fact  that  the  recent  conference 
adopted  conclusions  substantially  the  same  as  his.  Greater  commenda- 
tion can  not  well  be  asked  nor  received. 

The  bock  as  a  whole  is  a  contribution  to  the  subjects  of  which  it  treats 
and  it  is  commended  unreservedly  to  the  public. 

James  Brown  Scoti. 
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World  Organization.     By  Raymond  L.  Bridgman.     Boston:     Ginn  & 

Co.    1905.    pp.  172. 

The  Federation  of  the  World.  By  Benjamin  P.  Trueblood,  LL.  D. 
Boston:  Houghton,  MifiBin  &  Company.  1907.  Third  edition,  pp. 
228. 

These  two  little  books,  singularly  unlike  in  their  point  of  approach  and 
treatment  of  the  subject,  reach  the  identical  conclusion,  namely,  that  the 
federation  of  the  world  is  possible.  Mr.  Bridgman  shows  that  uncon- 
sciously and  step  by  step  we  have  a  world  organization,  rudimentary  but 
capable  of  infinite  development.  Dr.  Trueblood  analyzes  the  various 
elements,  and  shows  how  the  principles  of  the  gospel  have  led  and  are 
leading  to  a  imiversal  brotherhood,  which,  imless  checked,  must  in- 
evitably lead  to  a  federation  of  the  world.  The  one  lays  before  us  the 
process  and  the  steps  in  the  process  by  which  the  desired  end  is  being 
reached;  the  other  analyzes  the  motives  of  men  in  society,  which  sooner 
or  later  will  lead  to  international  organization.  The  one  is  descriptive ; 
the  other  is  analytical. 

Mr.  Bridgeman's  admirable  little  book  consists  of  158  pages  of  text, 
with  some  fourteen  pages  of  appendix,  and  within  this  narrow  compass 
he  discusses  world  unity  and  finds  the  existing  unity  of  mankind  the 
condition  from  which  the  organization  of  the  world  as  a  single  political 
body  is  sure  to  be  developed.  In  chapter  2  he  urges  that  no  national 
sovereign  is  absolute,  but  that  only  the  sovereign  of  mankind  is  absolute. 
He  points  out  the  real  world  constitution  in  the  rights  and  relations  of 
individuals  and  of  nations,  and  calls  attention  to  a  world  bill  of  rights 
and  a  world  form  of  government  which  the  nations  are  now  formulating, 
though  both  still  are  imcertain.  In  chapter  4  on  the  world  legislature  he 
shows  why  the  establishment  of  a  permanent  world  legislature  in  the  near 
future  seems  necessary  and  probable  for  the  transaction  of  the  business 
of  the  world.  Chapter  5  deals  with  the  world  judiciary,  and  the  en- 
lightened author  holds  that  the  Hague  Court  of  Arbitration  is  likely  to 
be  the  foundation  of  a  world  judiciary.  Chapter  6  on  the  world  executive 
forecasts,  according  to  the  author,  the  development  of  a  world  executive 
department  and  shows  how  germs  of  it  have  already  begun  to  grow. 
Chapter  7  on  world  legislation  already  accomplished  is  exceedingly 
persuasive  and  cites  numerous  instances  of  world  legislation  now  in 
practical  effect,  while  a  world  constitution  and  a  world  executive  seem 
dreams  of  the  future.  In  chapter  8,  entitled  "  World  business  now 
pending,"  the  author  mentions  important  measures  of  world  business 
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already  pressing  for  attention  by  a  world  legislature,  and  in  it  outlineB 
nany  topics  which  will  undoubtedly  find  a  place  in  future  programs  of 
the  Hague  conferences.  We  can  not  disguise  from  ourselves  the  fact 
that  the  periodical  meetings  of  the  conference  strongly  resemble  a  world 
legislature  and  the  establishment  of  a  permanent  court  of  arbitration  or 
justice  at  The  Hague  would  go  far  to  supply  the  world  judiciary  which 
the  author  earnestly  desires  and  predicts. 

Chapters  9,  10,  11,  and  12  deal  with  national  constitutions,  showing 
that  there  are  no  obstacles  to  the  organization  of  the  world;  the  su- 
premacy of  races,  showing  that  world  organization,  with  permanent 
national  boundaries  and  secure  peace,  will  not  interfere  with  the  Tirility 
and  expansion  of  races  nor  check  beneficent  forces;  the  mind  of  the 
world,  giving  an  idea  of  the  world  enthusiasm  and  the  world  impetus 
which  would  follow  world  organization;  and  forces  active  for  world 
imity,  with  an  enumeration  of  some  of  them. 

The  book  ends  with  chapters  13  and  14,  in  which  it  is  stated  that  world 
organization  secures  world  peace,  and  in  the  concluding  chapter  stateB 
the  advantages  which  a  permanent  peace  would  secure  to  the  world. 

The  reviewer  has  deemed  it  best  to  set  forth  the  contents  of  this 
admirable  little  book  in  some  detail  without  criticism,  for  there  is  not  a 
single  topic  treated  which  might  not  well  form  the  basis  of  serious  ex- 
amination. His  purpose  is  rather  to  commend  the  book  to  the  public  in 
order  that  the  careful  reader  may  himself  weigh  the  arguments  for  and 
against  the  system  advocated.  While  the  reader  may  not  accept  Mr. 
Bridgman's  views  in  all  respects,  and  may  be  inclined  to  regard  the 
author  as  a  visionary,  the  reviewer  believes  it  to  be  an  indisputable  fact 
that  Mr.  Bridgman  has  stated  accurately  present  tendencies,  although 
the  conclusions  drawn  from  them  may  be  neither  so  obvious  nor  so 
immediate  as  the  author  contends.  The  book,  however,  stimulates 
thought,  and  deserves  careful  consideration. 

Dr.  Triicblood's  little  book,  for  it  is  only  228  pages,  including  an 
appendix  and  selected  bibliography,  modest  as  it  is,  may  well  claim  to 
be  the  liandbook  of  those  who  believe  in  the  possibility  of  the  federation 
of  the  world.  It  is  a  third  edition  of  lectures  delivered  in  1897  at  the 
Meadville  Theological  School  and  published  in  the  form  of  ten  small 
chapters  in  1899.  The  benevolent  author  is  the  well-known  secretary  of 
the  American  Peace  Society,  and  is  a  member  of  the  Society  of  Friends, 
whose  watchword  is  inner  and  outer  peace.  In  the  preface  to  the  third 
edition  he  says  that  he  has  not  "  deemed  it  wise  to  make  any  material 
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changes  in  what  was  then  written.  The  nature  of  the  argument,  as  an 
interpretation  of  the  forces  and  movements  then  clearly  seeming  to  me 
to  be  rapidly  working  out  the  federation  and  peace  of  tlie  world,  is  such 
that  it  could  not  well  be  made  more  forcible  by  recasting  it  into  another 
form/' 

In  leaving  the  text  imtouched  he  was  well  advised,  for  it  is  impossible 
to  present  more  clearly  or  forcibly  the  arguments  making  for  peace,  and 
the  events  of  the  eight  years  succeeding  the  publication  of  the  first 
edition  justify  in  large  measure  the  prediction  then  made  by  Dr.  True- 
blood.  The  eleventh  and  twelfth  chapters,  dealing  respectively  with  the 
"  First  Hague  Peace  Conference  '*  and  the  "  Hague  Court  and  Recent 
Progress  toward  World  Unity,"  are  published  for  the  first  time,  and  out- 
line admirably  the  progress  toward  federation  from  the  publication  of  the 
little  book  to  the  present  time. 

In  commending  this  admirably  written  book  to  the  public  the  re- 
viewer refrains  from  criticism  as  in  the  case  of  Dr.  Bridgman's  book, 
but  he  would  disassociate  himself  from  the  praise  lavished  in  the  footnote 
on  page  77  on  one  Van  der  Ver,  of  Holland,  whose  heroic  refusal  to  do 
military  service  is  especially  commended.  Wars  may  be  morally  wrong, 
and  military  service  may  be  an  unjust  burden  both  upon  persons  and 
property,  but  the  laws  of  the  land,  while  they  may  be  opposed,  ire 
nevertheless  to  be  obeyed.  Otherwise  the  still  small  voice  of  conscience 
repeals  the  statute,  and  we  substitute  individual  conception  for  national 
legislation,  a  result  differing  little  from  anarchy. 

On  page  212  credit  is  given  to  the  United  States  delegation  for  the 
provision  in  the  revised  convention  of  1907  for  the  pacific  settlement  of 
international  disputes,  that  "  one  of  two  disputing  states  may  apply 
directly  to  the  Bureau  of  The  Hague  and  ask  for  arbitration.'^  The 
honor  belongs  to  the  Peruvian  delegation,  which  introduced  the  amend- 
ment, although  it  is  true  that  the  American  delegation  supported  it 
loyally  and  was  largely  instrumental  in  securing  its  adoption. 

But  these  are,  after  all,  slight  blemishes  in  a  work  characterized  by 
accuracy  and  inspired  by  a  desire  for  universal  peace  based  upon  a 
recognition  and  application  of  the  elementary  principles  of  justice. 

The  bibliography  appended  to  the  work  is  likely  to  be  of  great  service 

to  those  who  take  an  interest  in  the  peace  movement  and  who  wish  to 

familiarize  themselves  with  its  literature. 

James  Brown  Scott. 
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OBLIGATORY  ARBITRATION  AND  THE  HAGUE 

CONFERENCES 

.  The  kinds  or  degrees  of  obligatory  arbitration  advocated  in  the  two 
conferences  were  three  in  number,  and  may  be  called,  respectively, 
universalj  inclusivej  and  exclusive  obligatory  arbitration. 

Universal  obligatory  arbitration,  or  obligatory  arbitration  for  all 
classes  and  cases  of  international  differences,  without  any  exception 
or  restriction,  was  not  only  considered  by  the  First  Conference  as 
entirely  impossible  under  existing  conditions,  but  was  not  even  made 
the  subject  of  a  single  delegation's  *'  proposition." 

In  the  Second  Conference  it  was  proposed  by  the  delegation  from 
the  Dominican  Republic,  and  Denmark  ^^  called  the  attention  "  of  the 
conference  to  its  three  treaties  (with  the  Netherlands,  Italy,  and 
Portugal)  which  provide  for  obligatory  arbitration  without  restric- 
tion. The  Dominican  delegation  based  its  proposition  on  the  desire  for 
arbitration  so  emphatically  expressed  by  the  representatives  of  nine- 
teen American  powers  in  the  Conference  of  Rio  de  Janeiro.  But  the 
committee  of  examination,  to  which  all  the  arbitration  propositions 
were  referred,  decided  unanimously  that  it  was  useless  even  to  discuss 
this  proposition,  as  it  was  certain  to  be  rejected  by  the  conference. 
This  decision  was  generally  acquiesced  in,  and  no  further  serious 
reference  to  this  kind  or  degree  of  arbitration  was  made  du  mg  the 
conference. 

Inclusive  obligatory  arbitration,  or  obligatory  arbitration  f'^r  cer- 
tain specified  classes  of  international  differences,  was  propose.,  to  the 
First  Conference  by  the  delegation  from  Russia,  and  to  the  Second 
Conference  by  the  delegations  from  Portugal,  Great  Britain,  Sweden, 
and  Ser\'ia.  In  both  conferences  it  was  made  the  subject  of  long  and 
earnest  debate.  The  tirscimients  advanced  in  its  favor  were  that  it 
would  assert  the  principle  of  law  in  international  relations  and  guar- 
antee it  against  infractions  and  attacks ;  that  it  would  neutralize  vast 
<lomains  of  international  relations  by  the  elimination  of  numerous 
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and  troublesome  differences,  which,  though  not  often  themselves  a 
cause  for  war,  are  nevertheless  embarrassing  to  diplomatic  rela- 
tions and  create  an  atmosphere  of  distrust  and  hostility  between 
nations  in  which  a  war  may  be  readily  enkindled  by  some  chance 
spark ;  that  it  would  enable  states  more  readily  to  enforce  their  legiti- 
mate claims,  and,  what  is  more  important,  to  free  themselves  from 
unjustifiable  demands. 

These  familiar  arguments  met  with  their  familiar  acceptance,  and 
no  arguments  whatever  were  advanced  against  this  kind  of  obligatory 
arbitration  per  se.  The  bone  of  contention  in  both  conferences  was 
as  to  what  classes  of  differences  should  be  specified. 

The  Russian  proposition  to  the  First  Conference  included  twelve 
classes,  as  follows:  Disputes  or  claims  relating  to  pecuniary  damages 
incurred  by  a  state  or  its  citizens  as  a  result  of  a  wrongful  action  or 
negligence  of  another  state  or  its  citizens;  disputes  relating  to  the 
interpretation  or  application  of  treaties  in  regard  to  postal  and  tele- 
graph systems,  railways,  the  protection  of  submarine  cables,  means  of 
preventing  collisions  of  ships  on  the  high  seas,  the  navigation  of 
international  rivers  and  interoceanic  canals,  the  protection  of  literary 
and  artistic  copyrights  and  of  commercial  patents,  trade-marks,  and 
titles,  monetary  and  metrical  systems,  sanitary  and  veterinary  rules 
and  regulations  against  epizooty,  phylloxera  and  other  scourges  of 
agriculture,  the  regulation  of  inheritance,  extradition,  and  mutual 
judicial  assistance,  and  boundaries  (in  so  far  as  these  last  relate  to 
purely  technical  and  nonpolitical  questions). 

To  the  above  list  of  treaties,  the  committee  of  examination  added, 
on  motion  of  Count  Nigra,  of  Italy,  those  relating  to  the  free  recipro- 
cal aid  of  the  sick  and  indigent.  But  it  rejected  a  Belgian  proposal 
to  add  commercial  and  consular  treaties,  and  a  Netherlands  proposal 
to  add  treaties  relating  to  the  aid  of  sick  and  wounded  soldiers  in  time 
of  war ;  and  on  motion  of  the  United  States  delegfation  it  struck  from 
the  Russian  list  treaties  relating  to  the  navigation  of  international 
rivers  and  interoceanic  canals  and  those  relating  to  monetarv  systems. 

The  Belgian  proposal  was  rejected  on  the  argument  of  Professors 
de  Martens,  of  Russia,  and  Zom,  of  Germany,  that  an  obligatory 
arbitration  clause  could  easily  be  inserted  in  commercial  and  consular 
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treaties  —  a  measure,  said  Count  Nigra,  of  Italy,  which  the  Italian 
Grovemment  "  has  already  decided  to  adopt."  The  Netherlands  pro- 
posal was  rejected  on  the  argument  of  Professor  Zom  that  it  would 
result  in  insurmountable  difficulties  by  subjecting  military  operations 
to  obligatory  arbitration.  And  the  exclusion  of  the  navigation  and 
monetary  treaties  was  due  to  the  argument  of  Mr.  HoUs,  of  the 
United  States,  that  the  navigation  of  such  rivers  as  the  St.  Lawrence, 
Rio  Grande,  or  Columbia,  and  the  control  of  the  Isthmian  Canal, 
would  be  regarded  as  preeminently  American  questions  by  the  United 
States  Government,  which  would  not  consent  to  their  arbitration  by  a 
court  composed  mostly  of  Europeans;  while  the  mere  classing  of 
monetary  with  metrical  systems  would  affront  a  great  political  party, 
whose  leading  men  look  upon  the  fixing  of  a  monetary  standard  as  a 
most  important  function  of  a  sovereign  state,  and  who  would  un- 
doubtedly defeat  the  ratification  of  the  proposed  agreement  by  the 
United  States  Senate. 

The  committee,  having  adopted  on  first  reading  its  list  of  speci- 
fied classes  of  differences,  deferred  its  final  decision  imtil  the  various 
governments  could  be  consulted.  As  a  result  of  this  consultation. 
Professor  5k)m  proposed  the  suppression  of  the  entire  list,  for  the 
reason  that  the  German  Government  was  not  in  a  position  to  accept 
obligatory  arbitration  and  felt  that  it  had  already  conceded  much  in 
accepting  the  Permanent  Court  of  Arbitration.  Professor  de  Martens 
then  proposed  that  the  four  classes  of  cases  introduced  by  the  German 
Government  into  its  arbitration  treaties  with  separate  nations  should 
be  substituted  for  the  list  provisionally  agreed  upon.  But  the  German 
representative  declined  this  clever  compromise,  with  the  remark  that 
"  after  the  Permanent  Court  had  been  put  in  operation  the  opportune 
moment  might  come  when,  after  individual  experiments,  a  list  of  eases 
obligatory  for  all  could  be  agreed  upon.  But  to  force  this  develop- 
ment unduly  would  be  to  compromise  the  princit)le  of  arbitration 
itself,  with  which  we  all  sympathize." 

In  the  face  of  this  important  opposition,  a  determined  effort  was 
made  by  some  members  of  the  committee  to  have  a  majority  recom- 
mendation of  the  proposed  list  reported  to  the  commission  and  con- 
ference ;  but  the  representatives  of  Great  Britain,  the  United  States, 
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Italy,  and  Austria  opposed  this  departure  from  the  rule  of  unanimity 
which  had  thus  far  been  observed.  The  committee  accordin^y 
reported,  and  the  conference  adopted,  only  the  statement  (article  19) 
that,  independently  of  existing  general  or  special  treaties  whick 
impose  on  the  signatory  powers  the  obligation  to  have  recourse  to 
arbitration,  these  powers  reserve  the  right  to  conclude,  either  before 
the  ratification  of  the  present  convention  or  subsequent  to  that  date, 
new  agreements,  general  or  particular,  with  the  object  of  extending 
obligatory  arbitration  to  all  cases  which  they  may  consider  possible 
to  submit  to  it. 

This  statement  of  a  "  self-evident  fact "  was  regarded  as  evidence 
of  the  First  Conference's  failure,  in  so  far  as  obligatory  arbitration 
was  concerned ;  but  the  committee's  refusal  to  push  its  list  before  the 
conference  was  justified  on  the  ground  that  otherwise  the  Permanent 
Court  could  not  have  secured  the  sanction  of  the  (Jerman  Qovemment 
and  probably  of  several  others. 

That  the  work  of  the  First  Conference  in  the  direction  of  obliga- 
tory arbitration  was  not  entirely  barren  is  evidenced  by  its  adoption 
of  article  27,  which  made  it  the  duty  of  the  signatory  powers  to 
remind  the  parties  to  a  dispute  that  the  Permanent  Court  is  open  to 
them,  and  which  was  advocated  and  adopted  as  a  step  in  the  direction 
of  obligatory  or  at  least  of  "  forced  voluntary  "  arbitration.  Baron 
von  Bieberstein,  of  Germany,  also  testified,  in  the  Second  Confer- 
ence, to  the  fniitfulness  of  the  First  Conference's  work  in  behalf  of 
obligatory  arbitration,  as  follows : 

In  the  course  of  our  debates  the  fortunate  fact  has  been  mentioned 
that  a  long  series  of  otiicr  treaties  of  obligatory  arbitration  have  been 
concluded  between  various  states.*  This  is  genuine  progress,  and  the 
credit  of  it  is  due,  inconlrovertably,  to  the  First  Peace  Conference. 

What  has  been  called  in  this  article  inclusive  obligatory  arbitration 
was  presented  to  the  conference  of  1907  by  the  Marquis  de  Several, 
of  Portui»al,  who  presented  a  list  of  specified  classes.  This  list  was 
ba«ed  on  the  treaties  concluded  by  various  powers  since  1899,  and  on 
the  model  list  adopted  by  the  Interparliamentary  Union  at  its  meet- 

Olr.  Choate  had  said:  "T  believe  that  some  thirty  treaties  have  been  thua 
exchanged  among  the  nations  of  Europe  alone,  all  substantially  to  the  same 
purport  and  effect." 
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ing  in  London  in  1906,  which  list,  in  turn,  was  based  on  the  Russian 
list  submitted  to  the  First  Peace  Conference. 

The  Portuguese  list  was  added  to  by  several  other  delegations,  and 
included  all  together  thirty  classes  of  differences.  All  of  the  classes 
proposed  to  the  First  Conference,  with  the  exception  of  the  naviga- 
tion of  international  rivers  and  interoceanic  canals,  and  of  the 
treatment  of  wounded  and  sick  soldiers,  were  mentioned  in  the  list, 
and  in  addition  were  included  those  differences  arising  out  of  the 
interpretation  and  application  of  treaties  relating  to  the  following 
matters:  Workingmen's  protection,  the  gauging  of  ships,  wages 
and  estates  of  deceased  sailors,  regulations  for  commercial  and  indus- 
trial associations,  the  exaction  of  ordinary  taxes  and  imposts  from 
aliens,  customs  duties,  the  acquisition  and  ownership  of  wealth  by 
aliens,  civil  or  commercial  procedure,  repatriation,  dues  levied  on 
ships  (for  wharfage,  light-house  service,  and  pilotage),  and  salvage 
dues  imposed  on  damaged  or  shipwrecked  vessels,  private  inter- 
national law,  emigration,  geodetic  questions,  and  diplomatic  and  con- 
sular privileges. 

Some  of  these  classes  received  long  and  earnest  consideration  in 
the  committee  of  examination,  while  many  of  them  were  not  dis- 
cussed at  all,  and  some  were  neither  discussed  nor  voted  upon. 
Treaties  in  regard  to  navigation  and  commerce,  although  not  voted 
upon,  received  the  longest  consideration.  An  effort  was  made  to 
decide  upon  some  method  of  determining  which  of  such  treaties 
should  be  regarded  as  purely  judicial,  and  neither  political  nor 
economic,  and  which  of  them  should  be  regarded  as  affecting  neither 
the  essential  interests  nor  tlie  independence  of  the  parties  to  the 
dispute.  This  effort  having  failed,  an  attempt  was  made  to  classify 
such  treaties  according  to  the  matters  dealt  with  by  them ;  but  here 
also,  as  Dr.  Drago,  of  Argentina,  pointed  out,  a  commercial  treaty 
dealing  with  a  single  matter  —  import  duties,  for  example  —  might 
be  either  or  both  judicial  and  political ;  and,  as  Baron  von  Biebcrstein 
observed,  matters  which  are  theoretically  judicial  may  become  politi- 
cal in  time  of  controversy.  A  subcommittee  was  appointed,  however, 
to  analyze  and  classify  the  various  kinds  of  commercial  treaties,  and 
its  report  enumerated  several  kinds ;  but  each  of  these  was  considered 
to  be  liable  to  the  objections  just  mentioned. 
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The  debate  on  commercial  treaties  illustrates  the  kind  of  objections 
made  to  all  of  the  classes  of  cases  in  the  proposed  list.  The  authors 
of  the  list,  especially  M.  d'Oliveira,  of  Portugal,  and  Sir  Edward 
Frv,  of  Great  Britain,  made  an  able  defense  of  it  But  Baron  von 
Bieberstein,  the  author  of  most  of  the  objections,  voiced  what  seemed 
to  be  the  dominant  belief  of  the  committee  when  he  declared  that 
*^  the  question  is  decidedly  not  yet  ripe,  and  it  would  be  imprudent 
to  try  to  answer  it  before  it  is  ripe.  In  prematu^rely  voting  obliga- 
tory world  arbitration,  we  should  only  scatter  seeds  of  discord  among 
the  nations." 

The  utmost  that  could  be  accomplished,  as  far  as  the  list  was  con- 
cerned, was  to  force  it,  item  by  item,  to  a  vote,  which  proved  to  be 
an  indecisive  one  in  every  instance.  Of  the  twenty-four  classes 
voted  on  by  the  committee,  only  eight  received  a  majority  vote,  none 
of  the  eight  receiving  a  larger  vote  than  twelve  to  four,  witb  two 
abstentions.  Of  the  eighteen  countries  represented  on  the  conmiittee, 
from  four  to  nine  cast  adverse  votes  on  each  ballot ;  two  delegation 
(Germany  and  Austria)  voted  against  every  one  of  the  classes,  and 
two  others  (Belgium  and  Greece)  either  voted  against  every  one,  or 
abstained  from  voting  at  all ;  while  only  five  (France,  Xorway,  the 
Netherlands,  Portugal,  and  Servia)  voted  for  all  of  them.^ 

The  practical  difficulties  which  were  the  alleged  reason  for  the 
defeat  of  the  proposed  list  of  specific  classes  of  disputes  were  at- 
tempted to  be  dealt  with  bv  the  proposal  of  what  may  be  called 
exclusive  obligatory  arbitration.  This  was  a  proposal  to  submit  to 
obligatory  arbitration  all  classes  of  differences,  with  certain  excep- 
tions. This  had  been  the  method  of  the  First  Conference  in  seeking 
to  facilitate  a  resort  to  voluntary  arbitration,  and  the  delegations  of 
Brazil  and  the  United  States  sought  to  ap})ly  it  in  the  Second  Con- 
ference to  the  adoption  of  obligatory  arbitration. 

The  Brazilian  proposition  provided  for  the  arbitration  of  all 
questions  which  can  not  be  settled  by  diplomacy,  good  offices,  or 
mediation,  except  those  which  aflFect  independence,  territorial  integ- 
rity, essential  interests,  domestic  laws  or  institutions,  or  the  interests 

2  The  vote  in  tlie  commission  resulted  in  thirty-three  ayes  and  eleven  noes  for 
some  list  of  classes,  and  thirty-one  ayes  and  thirteen  noes  for  the  proposed  UbU 
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vi  third  parties.  M.  Iluy  Barbosa^  of  Brazil,  defended  all  of  these 
exceptions  as  being  either  necessary  or  desirable ;  but  the  proposition 
"was  objected  to  by  several  delegates,  and  for  various  reasons.  Some 
of  its  opponents  argued  that,  since  in  accordance  with  the  propo- 
sition the  exceptions  were  to  be  interpreted  solely  by  the  parties  to 
the  dispute,  they  would  leave  absolutely  nothing  of  obligatory  arbi- 
tration except  the  name.  Professor  de  Martens  opposed  it  for  the 
reason  that  it  would  exclude  the  majority  of  the  questions  which  were 
the  object  of  fifty-five  arbitral  awards  during  the  nineteenth  century ; 
and  Dr.  Drago  remarked  that  a  general  rule  with  such  vague  and 
sweeping  exceptions  would  be  much  less  desirable  or  practicable  than 
a  list  of  specific  classes.  The  majority  of  the  committee  shared 
the  opposition's  point  of  view,  and  the  Brazilian  proposition  was 
abandoned. 

The  proposition  for  exclusive  obligatory  arbitration  which  received 
by  far  the  most  careful  consideration  in  the  conference,  and  which 
came  near  to  immediate  success,  was  the  one  presented  by  the  dele- 
gation from  the  United  States.  This  provided  that  "  differences  of 
a  judicial  kind,  and  above  all  those  relating  to  the  interpretation  of 
treaties  existing  between  two  or  more  of  the  contracting  states,  which 
may  arise  between  the  states  in  the  future,  and  which  shall  not  have 
been  settled  by  diplomatic  means,  shall  be  submitted  to  arbitration, 
on  the  condition  that  they  affect  neither  the  vital  interests  nor  the 
independence  or  honor  of  either  of  the  said  states,  and  that  they  do 
not  affect  the  interests  of  other  states  not  parties  to  the  controversy." 
The  relation  of  any  case  to  vital  interests,  independence,  and  honor 
is  left  by  the  proposition  to  the  decision  of  each  party  to  the  dispute. 

The  debate  on  this  proposition  was  a  long  and  truly  titanic  one. 
M.  Bourgeois,  of  France,  opened  it  by  recalling  Professor  Zom's 
prophecy  of  1899  in  regard  to  obligatory  arbitration's  "  opportune 
moment,"  and  inquired  if  that  moment  had  not  arrived.  The  repre- 
sentatives of  seventeen  powers  took  part  in  the  general  discussion 
which  followed.  Thirteen  of  these  were  "  small  powers,"  and  every 
one  of  them  advocated  a  general  treaty  of  obligatory  arbitration. 
Two  of  the  four  "  large  powers "  (the  United  States  and  Great 
Britain)  favored  a  general  treaty,  and  Austria  favored  such  a  treaty 

in  theory,"  but  reserved  its  decision  on  the  treaty  proposed;  and 
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.—     t.eause  of  the  difficulty  of  its  interpretation), 

,  -A.    it-rriment  to  the  gi^nuine  progress  of  obligatory 

-  i;:^   'i  st^parate  treaties. 

-.  -:»<ikesman  in  the  four  weeks'  debate  in  the  com- 

..;  '.■•n  was  Dr.  Kriege,  who  stated  emphatically  that 

■  aivl   vote   against   every   proposition    to   establish 

•^liii-n  bv  means  of  a  world  treaty,  and  that  it  would 

■  "A*:in  pioposition  for  the  reasons,  first,  that  its  reser- 

..    -»[  :nendy  the  natnc  of  obligatory  arbitration;  second, 

.   .^*i\  »«t'  each  dispute  being  ])assed  upon  by  a  legislative 

-    iie   Tnited  iStates  Senate,  reduced  still  further  the 

4»   real  arbitration;  third,  the  fact  that  the  authors  of 

;i  •IctMued  it  necessary  to  hedge  it  around  with  such 

.   .,:•  \vt  d  only  a  uio<lio<To  couiidinice  even  on  th(-ir  part 

r  utility  of  the*  institution;  and,  iinally,  the  adu]iti<>ii 

.  ;i*v    would    seriously  jeopardize   the   dev(»lo])meni    of 

,    TV  arbitration  bv  means  of  separate  tn\aties. 

.r'-  einplialic  fraukn(»ss  was  soon  rcplae(Ml   in   the  com- 

:..  '^r.  von  F>ieb(M*stein's  skill  in  diplomacy  and  debate:  and 

•  "    -ivondod  bv  the  eneriretic  determination  nf  M.   Merev. 

Tt'iler  tli(^  Baron's  lead,  the  opposition  took  the  form 

.;  .ii'lienlties  in  the  ])ro])osed  tix'aty.      What  wonld  be  the 

.    .-iMiral  award  under  a  general  treaty  as  regards  power-^ 

H     '  ilie  dis])ute?     Would  it  have  the  binding  force  of  a 

■SMI  ihem  also?     ITow  can  the  executives  in  such  eoun- 

:•,-.«!    r»ritain,  France,  the  United  States,  etc.,  enf«>ree  an 

"u«  K'irislative  power  is  opposed  to  the  enactment  of  the 

iu'.»snres?     Ilow  can  anv  distinction  be  made  between  cases 
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coming  under  the  jurisdiction  of  national  courts  and  those  subjected 
to  international  arbitration,  which  will  not  reduce  the  latter  class 
of  cases  to  almost  nothing?  How  can  the  United  States  Grovemment 
enter  into  any  world  treaty  of  genuine  obligatory  arbitration,  if  the 
United  States  Senate  must  exercise  the  right  of  approving  not  only 
the  world  treaty  itself,  but  also  a  special  treaty  {compromis)  deter- 
mining the  object,  scope,  etc.,  of  the  arbitration  of  every  individual 
dispute  ? 

Such  were  the  questions  urged  by  the  opposition;  and  so  long  a 
consideration  was  required  for  them  that  each  of  them,  except  the 
last,  was  referred  to  a  special  subcommittee  for  solution.  The  last 
question  became  the  subject  of  an  animated  and  repeatedly  out- 
cropping debate  between  M.  Merey,  of  Austria,  and  Count  Tomielli, 
of  Italy,  on  one  side,  and  Dr.  Scott,  of  the  United  States,  on  the 
other,  the  last  named  receiving  in  this  oratorical  duel,  although  he 
by  no  means  needed  it,  the  powerful  support  of  Professor  Renault^ 
of  France. 

Ambassador  Cnoate,  Dr.  Scott,  Dr.  Drago,  M.  Bourgeois,  Professor 
Renault,  Sir  Edward  Fry,  and  Professor  de  Martens  were  the 
leaders  on  the  affirmative  side  of  the  debate.  They  championed  the 
American  proposition  with  the  arguments  that  its  reservations  were 
desirable  in  themselves  and  necessary  for  its  adoption ;  that  they 
existed  in  most  separate  treaties,  and  would  not  prevent  all  arbitra- 
tion under  a  general  treaty  any  more  than  they  had  done  under 
separate  treaties;  and  that  a  general  treaty  would  not  hinder  the 
conclusion  of  separate  treaties  sido  by  side  with  it,  but  would  give 
the  sanction  of  the  whole  civilized  world,  in  a  very  emphatic  form, 
to  the  principle  of  obligatory  arbitration,  and  thus  greatly  aid  its 
progress  in  the  submission  of  more  and  more  cases  under  the  general 
treaty,  and  in  the  conclusion  of  more  and  more  treaties  as  well. 

"  There  seems  to  be  no  intelligent  reason,"  said  Mr.  Choate^ 
"  why  nations,  having  at  stake  grave  interests  from  which  may  arise 
possible  differences  with  other  nations,  and  who  have  already  sepa- 
rately agreed  to  submit  such  differences  to  arbitration  before  the 
tribunal  of  The  Hague,  should  not  all  together  agree  to  exactly  the 
same  thing,  and  why  other  nations  should  not  follow  them  in  the 
paths  of  peace  so  happily  inaugurated." 
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"  Do  not  let  us,  then,"  Dr.  Drago  urged,  "  be  paralyzed  by  the 
fear  of  the  subjunctive,  by  imagining  what  might  happen,  but  which 
happens  rarely.  The  project  of  to-day,  incomplete  as  it  may  seem, 
plays  a  role  which  is  eminently  practical;  it  prepares  the  way,  it 
clears  the  field,  it  saves  time  for  those  who  follow  us." 

Sir  Edward  Fry  replied  to  what  he  called  Von  Bieberstein's 
**  subtle  and  minute  critique  "  by  saying  that  the  Baron  had  suc- 
ceeded in  proving  the  worthlessness  of  an  identical  provision  for 
obligatory  arbitration  in  a  treaty  concluded  between  Grermany  and 
Great  Britain  in  July,  1904.  He  admitted  that  in  view  of  the 
reservations  in  the  proposed  treaty,  its  obligatory  character  was  not 
very  pronounced  and  that  the  vinculum  juris  could  be  broken  without 
difficulty.  "  But,"  he  said,  "  the  nations  of  the  world  are  not  con- 
trolled solely  by  vincula  juris;  and  I  believe  that  the  treaty,  howev« 
weak  it  may  be  from  the  legal  point  of  view,  will  have  none  the  less 
a  very  great  moral  value  as  being  the  expression  of  the  conscience  of 
the  civilized  world." 

At  the  end  of  this  long  debate,  which  may  not  be  dwelt  upon 
further  here,  a  vote  was  taken  in  the  commission  on  the  United 
States  proposition,  with  the  result  that  thirty-five  delegates  voted  for 
it  and  nine  against  it.^  The  minority  included  the  delegations  of 
Germany,  Austria,  Greece,  Roumania,  and  Turkey,  which  had  in- 
variably voted  in  the  negative,  and  the  delegations  of  Belgium, 
Bulgaria,  and  Switzerland,  which  usually  voted  in  the  negative; 
while  the  delegations  of  Japan,  Luxemburg,  and  Montenegro  had 
invariably  abstained. 

The  opposition,  having  prevented  the  unanimous  adoption  of  the 
proposed  treaty,  next  advocated  the  passage  of  desires  (lyomx)  de- 
signed to  shelve  the  whole  question.  The  majority,  under  Mr. 
Choate's  leadership,  defeated  this  attempt  to  make  the  commission 
"  stultify  itself,"  and  an  apparent  cul-de-sac  was  reached.  The 
persuasive  diplomacy  of  Count  Tomielli,  who  had  nearly  always 
voted  with  the  majority,  and  the  optimistic  eloquence  of  M.  Bour- 
geois were  then  brouglit  into  play,  and  the  commission  consented 
to  the  appointment  of  a  committee  w^hich  should  report  a  resolution 

3  The  vote  in  the  committee  had  been  fourteen  in  the  affirmative  and  four  in 
the  negative. 
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embodying  the  progress  already  made.  This  committee  was  com- 
posed of  M.  Bourgeois  and  M.  Nelidow  of  Russia,  the  president  of 
the  conference,  whose  task  was  to  "  make  known  to  the  world,''  in 
the  words  of  M.  Bourgeois,  "  that  the  cause  of  obligatory  arbitration 
issued  from  the  Second  Peace  Conference  victorious  and  not  van- 
quished."    It  performed  its  task  by  reporting  that  — 

The  commission  is  unanimous,  first,  in  recognizing  the  principle  of 
obligatory  arbitration;  second,  in  declaring  that  certain  differences,  and 
especially  those  relating  to  the  interpretation  and  application  of  inter- 
national treaties,  are  capable  of  being  submitted  to  obligatory  arbitration 
without  any  restriction  whatever. 

The  commission  adopted  this  report  by  a  unanimous  vote,  except 
that  the  delegations  of  the  United  States,  Haiti,  Japan,  and  Turkey 
abstained.  In  a  subsequent  plenary  session  of  the  conference  the 
report  was  adopted  by  a  vote  of  forty-one  ayes  and  three  abstentions 
(Japan,  Turkey,  and  the  United  States).  The  Japanese  delegation 
stated  its  reason  for  abstention  from  this  vote  to  be  the  fact  that  it 
had  taken  no  part  in  the  discussion  of  the  question;  the  Turkish 
delegation  alleged  "  lack  of  instructions  "  to  be  the  reason  for  it^ 
abstention;  and  the  United  States  delegation  was  opposed  to  the 
adoption  of  the  report,  although  it  abstained  from  casting  a  negative 
vote,  for  the  reason,  as  stated  by  Mr.  Choate,  that  "  it  is  a  surrender 
by  the  commission  of  the  advanced  position  which,  by  a  vote  so 
decisive,  it  has  already  attained  —  and  not  because  we  are  not  in 
favor  of  the  principle  of  obligatory  arbitration,  for  that  is  what  we 
have  striven  for  from  the  beginning." 

The  principle  of  obligatory  arbitration,  then,  was  endorsed  unani- 
mously (except  for  Japan  and  Turkey)  by  all  the  governments  of 
the  civilized  world  assembled  in  the  Second  Peace  Conference;  the 
application  of  this  principle  in  a  general  treaty  received  a  three- 
fourths  vote;  and  although  a  general  treaty  for  either  inclusive  or 
exclusive  obligatory  arbitration  failed  of  adoption  by  unanimous 
vote,  the  opposition  to  it  was  based,  by  its  German  and  Austrian 
leaders,  on  the  repeatedly  expressed  and  strongly  emphasized  reason 
that  such  treaty  might  injure  the  progress  of  obligatory  arbitration 
by  means  of  separate  treaties,  of  which  they  avowed  themselves^ 
ardent  advocates. 
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The  practice  of  obligatory  arbitration  received,  indirectly  but 
undoubtedly,  a  great  impulse  from  the  Second  Conference  in  its 
adoption  of  arbitration  for  the  collection  of  contractual  debts,  and 
in  its  establishment  of  the  International  Prize  Court. 

It  is  true  that  the  Grerraan  and  Austrian  delegations,  while  sup- 
porting the  Porter  proposition  throughout  its  discussion,  denied  that 
they  were  thereby  supporting  the  cause  of  obligatory  arbitration  in 
a  world  treaty;   but  the   representatives  of  France   and   Portugal 
openly  welcomed  the  proposition  for  the  reason  that  it  was  a  shining 
example  of  that  kind  of  arbitration.     It  is  true,  also,  that  the  dele- 
gations of  Roumania,  Switzerland,  and  Turkey  at  first  opposed  the 
Porter  proposition  lest  it  should  be  placed  in  the  convention  for  the 
peaceful  settlement  of  international  diflFerences,  in  association  with 
the  articles  relating  to  arbitration,  and  thus  be  officially  stamped  as 
an  example  of  obligatory  arbitration ;  but  General  Porter,  in  wisely 
consenting  that  his  proposition  be  made  the  subject  of  a  separate 
convention,  and  thereby  allaying  that  particular  kind  of  opposition, 
could  well  afford  to  forego  a  name  for  the  sake  of  securing  a  sub- 
stantial victory  —  a  victory  which  was  not  only  one  of  the  crowning 
glories  of  the  Second  Conference,  but  was  won,  in  spite  of  diplomatic 
disguise  on  the  part  of  its  friends  and  in  spite  of  vehement  denial 
and  self-dcccption  on  the  part  of  its  wonld-be  cuemios,  within  the  field 
of  obligatory  arbitration.     The  International  Prize  Court,  although 
designed  merely  "  to  permit  an  appeal  "  in  prize  cases  from  national 
tribunals  to  an  international  court,  is  another  decided  step  in  the 
obligatory  arbitration  of  a  certain  class  of  international  differences. 
It  is  more  than  this;  for  it  lifts  this  class  of  differences  above  even 
obligatory  arhitrafion,  and  subjects  them  to  a  virtual  court  of  justice. 
As  the  first  trulv  orffaiiizod  international  court  in  the  historv  of  the 
world,  it  is  quite  explicable  tliat  Sir  Edward  Fry  should  have  hailed 
it  as  the  most  remarkable  of  all  the  measures  adopted  by  the  con- 
ference; and  as  largely  the  outgrowth  of  the  German  delegation's 
initiation  and  support,  it  may  well  be  hailed  as  Germany's    amende 
honorable  for  its  opposition  to  America's  proposition  for  a  world 
treaty  of  oblisratorv  arbitration. 

Wm.    I.    HlTLL. 


DISARMAMENT 

Universal  peace  is  the  hope  of  the  whole  world  —  peace  between 
individual  men,  peace  between  social  groups.  It  has  been  the  heart's 
desire  of  good  men  and  the  dream  of  poets  and  philosophers  since 
time  immemorial. 

Scientific  study  and  investigation  of  the  subject,  however,  only 
began  with  the  convening  of  the  First  Hague  Conference.  The  most 
remarkable  and  most  hopeful  result  of  this  study  has  been  the  decline 
of  agitation  for  national  disarmament,  or  limitation  of  armaments. 
It  will  be  recalled  that  the  limitation  of  armaments  was  the  chief 
object  of  the  Russian  Emperor  in  issuing  the  call  for  the  First  Hague 
Conference,  and  stood  at  the  head  of  his  famous  rescript  of  August 
24,  1898.  Strangely  enough,  the  subject  was  omitted  altogether  in 
the  call  for  the  Second  Hague  Conference.  It  will  be  recalled  that 
at  the  First  Conference  the  subject  was  taken  up  with  alacrity  by 
almost  general  consent,  and  was  assigned  as  the  first  question  for 
investigation  by  the  first  committee.  At  the  Second  Hague  Con- 
ference the  subject  was  not  taken  up  seriously  and  was  not  assigned 
to  any  committee.  Investigation  brought  out  —  as  it  must  always 
bring  out  —  the  fact  that  the  causes  of  war  lie  deeper  than  arma- 
ments and  that  armaments  have  other  functions  besides  that  of  war; 
that  under  existing  conditions  disarmament  is  impossible;  that  any 
attempt  to  bring  it  about  would  be  fraught  with  disaster;  and  that 
the  agitation  for  disarmament  is  liable  to  be  harmful  to  the  cause 
of  peace  itself. 

The  more  the  general  subject  of  peace  is  investigated  the  less 
important  becomes  the  question  of  disarmament.  Indeed,  enthusi- 
asm on  the  subject  is  becoming  a  sign  of  superficiality  on  the  part 
of  the  individual,  and  of  insincerity  on  the  part  of  the  nation.  All 
that  was  done  on  this  subject  by  the  two  conferences  of  The  Hague 
was  to  recommend  to  the  nations  the  "  study  of  the  question  "  "  at 
home."     Now,  the  study  of  the  question  is  eminently  desirable,  not 
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only  as  the  means  of  educating  men  out  of  the  popular  error  of 
depending  upon  disarmament,  but  also  as  a  means  of  turning  the  feet 
of  the  wise  seeker,  who  loves  peace,  out  of  this  blind  alley  into  the 
path  that  really  leads  to  the  great  goal  of  general  peace. 

All  life  in  this  world  is  cast  in  the  midst  of  dangers  —  dangers  of 
derangement  within,  dangers  of  violence  without  Throughout  all 
nature,  from  the  lowest  form  of  simple  protoplasm  up  to  the  highest 
social  organization  found  in  a  great  complex  nation,  the  first  law  is 
self-preservation.  No  living  thing,  whether  plant,  animal,  man,  or 
nation,  can  hope  to  survive  without  large  provision  of  self-defense 
and  for  procuring  things  necessary  to  sustain  life.  In  all  organiza- 
tions the  most  important  fundamental  function  is  the  one  intrusted 
with  providing  self-defense.  In  the  case  of  nations  this  lies  in  the 
instrumentalities  of  armaments.  Where  life  may  be  in  danger  all 
other  functions  must  he  held  subject  to  this  function  of  self-defense. 

Indeed,  broadly  speaking,  all  characteristics,  traits,  habits,  institu- 
tions, in  plants,  animals,  and  men,  have  had  their  origin,  motive, 
and  evolutionary  history  in  efforts  for  better  self-preservation,  and 
thus  far  more  for  self-defense  than  for  procuring  the  necessities  for 
life.     Peace  between  men  is  no  exception  in  its  evolution.     Kindred 
families  formed  clans  for  the  primary  purpose  of  a  better  defense 
against  a  common  foe,  and  only  then  did  inter-family  wars  decline; 
kindred  clans  formed  tribes  for  the  same  purpose,  and  only  then  did 
clan  wars  decline;  kindred  clans  formed  nations  for  the  same  pu^ 
pose,  and  only  then  did  tribal  wars  decline.     The  time  is  ripening 
fast  imder  the  annihilation  of  space  for  nations  to  form  imions  for 
the   same   purpose.     Ultimately,   the   imion   of  nations   will   come 
together  to  form  a  great  brotherhood  to  avoid  fighting  each  other,  or 
else  to  face  the  common  perils  that  nature  will  probably  throw  across 
the  path  of  all  human  life. 

As  man  gains  more  and  more  control  over  nature's  forces,  he  will 
become  more  and  more  emancipated  from  the  law  of  destroying,  and 
will  come  more  and  more  under  the  law  of  serving.  Cooperation 
will  supplant  strife  when  destroying  declines.  Then,  and  not  until 
then,  can  defense  against  destruction  be  expected  to  decline.  The 
transformation  will,  of  course,  be  an  evolutionary  one.     The  old 
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law  giving  ground  to  the  new,  only  as  the  new  demonstrates  in 
actual  experience  its  superiority  in  meeting  the  demands  of  self- 
preservation.  Evidently  the  process  must  be  slow  at  best,  even  after 
material  conditions  have  thoroughly  changed,  for  it  rests  in  the 
ultimate  on  a  change  in  human  nature.  All  mankind  has  consciously 
or  imconsciously  the  destroying  heredity  from  all  the  past  genera- 
tions lived  under  the  old  law.  Furthermore,  the  whole  world  must 
move  forward  all  together.  As  long  as  some  nations  still  arm  them- 
selves to  live  by  the  law  of  war  other  nations  must  be  armed  to 
resist  them  and  restrain  them. 

Two  of  the  greatest  nations  of  the  world,  Japan  and  Russia,  are 
just  emerging  from  feudalism,  the  former  being  permeated  with  the 
spirit  of  military  chivalry,  and  upon  these  two  nations  will  depend 
the  development  of  half  of  the  human  race.  The  very  forces  which 
are  to  overthrow  destroying  in  the  end  only  multiply  manyfold  at 
the  present  juncture  the  powers  and  opportunities  of  the  nations  bent 
on  destroying.  These,  arming  more  and  more  as  they  will,  must 
necessitate  ever-increasing  armaments  on  the  part  of  the  more  ad- 
vanced nations,  not  only  for  self-defense  on  their  part,  but  also  for 
keeping  the  peace  so  that  the  forces  of  transformation  will  have  an 
opportunity  to  work.  Modem  armaments  are  thus  of  two  directly 
opposite  kinds  —  armaments  for  peace  and  armaments  for  war.  In 
practical  life  it  is  only  through  the  former  that  the  latter  can  be 
curbed  until  the  slower  forces  of  transformation  can  work  the  over- 
throw of  war.  Fortunately,  the  naval  form  of  armament  is  chiefly 
a  question  of  wealth  and  not  of  men  in  arms,  and  the  advanced 
nations  are  the  wealthy  nations,  so  that  they  can,  if  they  would, 
derive  complete  self-defense  and  place  a  check  upon  the  aggression 
of  war  while  their  citizens  remained  at  peaceful  pursuits.  Unfor- 
tunately, the  misguided  efforts  of  the  disarmament  agitators  have  no 
influence  on  the  backward  nations,  but  tend,  through  the  influence 
of  public  opinion,  which  is  strong  in  advanced  nations,  to  check  the 
preparation  of  the  latter  institutions,  the  one  great  essential  to  peace 
at  this  stage  of  the  world's  progress. 

In  human  affairs  there  are  two  methods  of  attaining  an  end  — 
individual  and  collective.     Individual  methods  come  first  in  time, 
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but  are  ultimately  set  aside  for  collective,  methods,  as  these  prove 
superior.  Up  to  the  present  time  nations  have  only  evolved  indi- 
vidual methods  of  providing  for  self-defense  —  that  of  armaments. 
There  is  no  collective  armament  in  existence. 

It  would  be  sinful  for  a  nation  Jo  abandon  this  existing  method, 
as  elementary  and  imperfect  as  it  is,  until  a  more  efficient  coUectiTe 
method  has  been  developed  and  successfully  applied,  and  then  the 
abandonment  of  the  more  primitive  method  should  not  be  precipitate, 
but  should  come  as  a  natural  consequence  of  its  being  foimd  unneces- 
sary and  unprofitable.  The  proposition  for  universal  disarmament 
at  the  present  time  flies  into  the  face  of  the  most  fundamental  law 
of  life  and  its  advocacy  can  only  harm  the  cause  of  peace  for  which 
it  professes  allegiance.  It  is  preposterous  to  advocate  disarmament 
until  some  effective  substitute  for  armaments  is  offered  as  a  means 
of  national  self-preservation.  Many  substitutes  exist  in  theory,  but 
all  are  found  upon  investigation  to  be  ineffective  and  visionary. 

Among  the  nations  there  is  as  yet  no  system  of  law  or  order. 
So-called  international  law  is  now  only  where  common  law  was  in 
its  early  stage  of  evolution  before  usage  had  received  the  full  sanc- 
tion of  courts,  with  this  difference,  that  though  conferences  are 're- 
sorted to  between  nations  there  exists  as  yet  no  equivalent  of  courts 
to  give  sanction  to  customs,  so  that  they  become  binding  upon  all, 
nor  does  there  exist  tlio  authority  and  power  to  enforce  international 
law,   or  call   to  tlic  bar  of  justice  nations  that  violate   its   tenets. 
Valuable  efforts  have  been  made  to  codify  the  so-called  law  of  nations, 
but  the  situation  among  nations  is  still  analogous  to  the  situation  on 
the  frontier  of  a  new  country  before  the  advent  of  law  and  order, 
before  the  establisliment  of  courts,  before  the  establishment  of  a  law- 
making lx)dy,  before  the  installation  of  officers  or  agencies  of  author- 
ity.    In  sueli  a  condition,  while  agreements  are  being  entered  into 
between  individuals  and  practices  are  being  established  that  promise 
some  day  to  develop  into  a  system  of  law  and  order,  still  there  is  no 
effective  constraint  upon  the  primitive  instincts  and  passions  of  men. 
The  whole  history  of  tlie  world  and  the  universal  experience  of  man- 
kind prove  that  in  such  a  condition  of  a  lack  of  public  or  collective 
provision  for  defense  there  must  continue  individual  preparation, 
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and  never  has  there  been  a  case  of  general  voluntary  disarmament 
in  advance  of  the  establishment  of  law  and  authority.  An  attempt 
at  such  a  voluntary  disarmament  without  authority  and  power  to 
enforce  observance  could  only  prove  abortive.  Since  the  least  ad- 
vanced and  more  primitive  and  unbridled  would  be  the  ones  to 
retain  weapons,  the  attempt  would  only  loosen  the  required  restraint 
upon  these  and  thereby  retard  the  day  of  supremacy  of  the  peaceable 
elements,  thus  delaying  the  advent  of  law  and  order. 

Up  to  the  present  time  the  only  restraint  between  nations  is  treaty 
agreement,  and  here,  unfortunately,  there  is  no  bond  for  the  execu- 
tion of  the  obligations  entered  into.  The  pages  of  history  are  covered 
with  cases  of  flagrant  violation  of  solemn  treaty  pledges.  Moreover, 
there  is  no  way  to  insure  a  nation's  getting  even  the  inadequate 
guaranty  of  treaties.  However  just  and  equitable  a  claim  may  be 
there  is  no  way  of  compelling  another  nation  to  enter  into  a  treaty. 
In  fact,  broadly  speaking,  a  nation  to-day  enjoys  the  benefits  of  treaty 
agreements,  both  as  to  negotiations  and  fulfillment,  about  in  propor- 
tion to  the  size  of  its  armaments.  Clearlv,  international  law  and 
treaties  can  not  even  make  a  pretense  of  offering  an  effective  means 
of  national  self-preservation. 

The  hopes  of  many  have  been  exalted  by  the  prospect  of  arbitration 
as  a  substitute  for  armaments.     An  investigation  shows  that  arbitra- 
tion to-day  rests  only  on  the  insecure  foundation  of  treaty  agree- 
ments.    It  is  true  that  wonderful  progress  has  been  made  in  this 
direction  in  the  last  twenty  years,  but  the  most  ardent  enthusiast 
must  realize  that  arbitration  is  only  in  its  infancy.     The  powerful 
efforts  of  the  American  delegates  at  the  Second  Hague  Conference 
failed  to  secure  the  adoption  of  a  "  Mondial  treaty  "  of  arbitration, 
though  great  ability  was  shown  in  evolving  a  proposed  elastic  treaty 
of  this  kind.     However,  the  result  of  the  vote  on  the  proposed  treaty, 
85  to  9  in  its  favor,  is  really  a  signal  victory  for  the  principle  in- 
volved.    A  unanimous  vote  was  secured  for  the  principle  of  obliga- 
tory   arbitration,    though    unfortunately   it   was   coupled   with   the 
limitation  that  the  principle  should  apply  only  to  questions  of  a 
le^al  nature,  or  arising  out  of  the  interpretation  of  treaties.     Not- 
-withstiinding,  this  unanimous  vote  for  the  principle  marks  a  sweep- 
ing victory  for  the  general  cause  of  arbitration. 
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The  most  practical  subject  taken  up  at  the  Second  Hague  Con- 
ference was  the  one  to  remove  from  the  field  of  war  to  the  field  of 
arbitration  the  question  of  contractual  debts.  While  this  was  a  most 
encouraging  victory  in  the  onward  march,  yet  the  complete  failure  to 
accept  the  proposition  of  the  Brazilian  delegate  to  include  territory 
along  with  debts  shows  the  incompleteness  and  inadequacy  of 
arbitration. 

The  net  result  to  date  finds  arbitration  still  only  voluntary  and 
confined  to  nations  in  pairs  through  the  negotiation  in  each  case  of 
special  treaties. 

The  recent  treaty  negotiated  by  the  United  States  with  various 
nations,  known  as  the  French  type  of  treaty,  may  be  taken  as  an 
example  of  the  practical  results  to  date  between  the  great  powers, 
though  more  general  treaties  have  been  negotiated  between  certain 
smaller  powers.  Article  1  of  the  treaty  between  the  United  States 
and  France,  which  contains  the  substance  of  the  treaty,  reads  as 
follows : 

Differences  which  may  arise  of  a  legal  nature,  or  relating  to  the  in- 
terpretation of  treaties  existing  between  the  two  contracting  parties,  and 
which  it  may  not  have  been  possible  to  settle  by  diplomacy,  shall  be 
referred  to  the  Permanent  Court  of  Arbitration  established  at  The  Hague 
by  the  convention  of  the  29th  July,  1899,  provided,  nevertheless  that  they 
do  not  affect  the  vital  interests,  the  independence,  or  the  honor  of  the 
two  contracting  states,  and  do  not  concern  the  interests  of  third  parties. 

It  is  hard  to  conceive  of  the  area  covered  being  more  restricted 
than  it  is  in  this  treaty.  The  limitation  to  questions  of  law  and 
the  interpretation  of  treaties  is  further  sublimited  by  the  specific 
exclusive  of  all  matters  of  first  importance,  the  very  matters  which 
are  the  main  causes  of  war.  Thus,  in  theory,  all  nations  accept  the 
general  principle  of  compulsory  arbitration,  but  they  are  careful  to 
confine  its  area  and  to  apply  it  in  practice  to  almost  nothing.  This 
should  demonstrate  to  the  advocate  of  disarmament  that  arbitration 
has  only  begun  its  long  road  necessary  to  be  traveled  before  it  can 
be  offered  as  a  practical  substitute  for  armaments,  and  it  must  be 
clear  that  progress  can  be  won  only  slowly  by  making  good  each  step 
advanced. 

The  governments  of  the  world  can  scarcely  be  blamed  for  this 
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caution  in  adopting  arbitration,  for  really  there  is  no  provision  for 
its  enforcement,  after  adoption,  beyond  the  public  opinion  of  the 
world.  It  would  be  wrong  for  a  government,  as  for  an  individual, 
to  have  vital  interests  hanging  upon  the  option  of  another,  subject 
only  to  the  constraint  of  public  opinion.  I  advocate  in  my  lectures, 
throughout  the  country,  the  negotiation  by  the  United  States  of 
general  arbitration  treaties  with  all  nations,  treaties  where  the  nations 
would  agree  to  respect  each  other's  territory  and  sovereignty  in  that 
territory,  and  to  arbitrate  all  other  questions,  but  even  the  existence 
of  this  treaty,  if  it  were  possible  to  negotiate,  would  in  no  way 
relieve  us  of  the  necessity  of  maintaining  armaments  until  an 
agency  had  been  created  with  the  authority,  duty,  and  power  to 
execute  and  enforce  the  provisions  of  the  treaties.  The  power  re- 
quired for  this  purpose  would  itself  of  necessity  have  to  be  drawn 
from  the  armaments  of  individual  nations  or  from  a  developed  con- 
federated organization  of  the  world,  which  is  still  far  in  the  future. 

The  delegation  from  Uruguay  to  the  Second  Hague  Conference 
presented  to  the  conference  on  the  4th  of  July  a  declaration  pro- 
posing a  tribunal  of  compulsory  arbitration,  to  consist  of  ten  or  more 
signatory  powers,  bound  by  a  treaty  of  alliance,  to  resort  to  arbitra- 
tion in  cases  of  dispute  among  themselves,  and  to  investigate  the 
cases  of  disputes  between  outside  powers  with  the  view  of  compelling 
them  to  arbitrate. 

This  suggestion  for  providing  effective  arbitration  received  but 
little,  if  any,  attention.  It  is  clear  that  this  or  any  similar  proposi- 
tion would  have  to  rest  upon  the  armaments  of  the  signatory  powers 
and  disarmament  would  destroy  any  chance  of  effectiveness. 

Thus,  we  find  that  arbitration  in  its  present  stage  is  so  limited 
that  it  does  not  profess  to  offer  a  substitute  for  armaments  and  that 
actually  in  its  meager  area  it  is  dependent  upon  armaments  for  its 
effectiveness. 

The  main  hope  for  a  day  when  peace  will  reign  and  individual 
armaments  disappear  is  found  in  the  widening  conception  of  and 
acceptance  of  the  principle  of  an  international  organization  adequate 
to  establish  and  maintain  between  nations  a  condition  of  law  and 
order  analogous  to  the  condition  that  now  exists  within  civilized 
nations. 
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The  conception  of  such  an  organization  has  fascinated  the  minds 
of  a  few  great  men  from  the  days  of  Henry  IV  of  France.  It  has 
only  spread  to  large  numbers  in  the  last  few  decades.  This  spread 
is  due  chiefly  to  the  efforts  of  the  Interparliamentary  Union,  whose 
members  are  the  real  pathfinders  and  pioneers  in  this  wonderful  bat 
unexplored  realm. 

As  a  result  of  the  initiative  and  perseverance  of  this  Union,  the 
First  Hague  Conference  brought  forth  the  Permanent  Intemati<mal 
Court  of  Arbitration,  located  at  The  Hague.  This  court  is  esaat 
tially  a  diplomatic  body,  rather  than  a  judicial  body.  It  has  no 
authority  of  initiation,  though  the  Permanent  Bureau,  under  the 
Council  of  Administration,  is  under  obligation  to  remind  disputing 
nations  of  the  existence  and  readiness  of  the  court.  It  has  no  juris- 
diction except  what  is  conferred  in  each  case  by  expressed  treaty 
agreement  between  the  nations  in  controversy.  In  substance  it  is 
only  a  primitive  piece  of  machinery  to  facilitate  and  promote  the 
application  of  arbitration  by  treaty  agreement.  It  partakes  of  aD 
the  insufficiencies  of  treaties.  The  creation  of  this  court  marks  a 
real  mile-stone  in  the  evolution  of  peace,  but  it  is  the  height  of  folly 
to  assume  that  its  existence  relieves  nations  in  any  way  from  the 
duty  of  providing  each  for  its  own  self-defense  through  the  only 
existing  ageney  of  armaments. 

The  movement  for  evolving  an  international  organization  for  the 
administration  of  justice  made  a  great  stride  at  the  Second  Hague 
Conference,  due  chiefly  to  the  efforts  of  the  American  delegation, 
when  tlie  conference  accepted  in  principle  and  provided  for  the 
future  establishment  of  an  international  judicial  body. 

The  greatest  stride  of  all,  however,  toward  international  organiza- 
tion was  made  when  the  Second  Conference  pro\nded  for  its  own 
successor,  in  a  Third  Conference  to  be  held  at  The  Hague  in  1915, 
and  accepted  in  principle  the  establishment  of  a  self-governing  inter- 
national congress  automatic  in  its  assembling.  An  international 
legislative  body  and  an  international  judicial  body  are  thus  passing 
from  the  realm  of  dreams  into  the  realm  of  reality.  They  are  as 
yet,  however,  only  in  the  embryo  stage. 

Xo  action  has  yet  been  taken  to  provide  the  equivalent  of  an 
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international  executive  body,  and  it  is  doubtful  whether  any  such 
body,  even  in  an  elementary  form,  can  be  created  for  a  long  time  to 
come  for  the  reason  that  such  a  body  would  infringe  upon  the 
sovereignty  of  individual  nations. 

If  one  fact  was  emphasized  above  all  other  facts  at  both  Hague 
conferences  it  was  that  nations  cherish  beyond  all  things  else  the 
completeness  of  their  sovereignty.  Any  move  that  might  touch  in 
the  remotest  way  the  fringe  of  individual  sovereignty  brought  the 
delegates  to  their  feet  in  instant  opposition. 

This  characteristic  marks  the  fundamental  difference  in  the  com- 
parison of  individuals  within  a  nation  and  the  nations  in  the  world. 
From  the  earliest  stages  of  social  evolution  individuals  have  always 
been  under  some  form  of  subordination  and  restraint  from  society. 
On  the  other  hand,  nations  that  gather  in  the  world's  councils  have 
been  sovereign  from  their  infancy.  The  annihilation  of  space  is 
giving  growth  to  a  feeling  of  solidarity  between  nations,  taking  on 
the  shape  of  a  public  opinion  of  the  world.  But  the  first  and  most 
stupendous  effect  has  been  to  accentuate  the  feeling  of  national 
individuality.  Internationalism  is  in  the  embryo;  nationalism  is 
in  full  bloom.  The  former  is  to  be  a  longer  and  a  greater  growth, 
but  the  latter  is  the  first  and  stronger  growth.  The  former  will 
slowly,  progressively  encroach  upon  the  latter,  but  the  latter  will  con- 
tinue to  determine  the  policies  of  nations  for  a  long  time  to  come. 

International  organization  is  the  product  of  internationalism,  as 
armaments  are  the  product  of  nationalism.  The  development  of  an 
international  organization  will,  therefore,  be  slow  and  only  at  some 
distant  day  can  men  hope  to  see  such  an  organization  in  a  position 
to  guarantee  national  sovereignty  and  self-preservation,  and  not  until 
that  day  can  nations  be  expected  to  abandon  their  individual 
armaments. 

The  effectiveness  of  this  guaranty  itself,  when  it  comes,  must 
really  rest  on  armaments,  and  the  international  executive  will  doubt- 
less derive  its  power,  at  least  in  the  first  period,  from  the  combined 
armaments  of  individual  nations.  The  period  of  confederation 
during  which  individual  armaments  prevail  will  doubtless  last,  when 
it  comes,  relatively  much  longer  for  the  nations  of  the  world  than 
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it  did  for  the  States  of  the  American  Union.  The  difficulties  arising 
from  the  reluctance  to  part  with  individual  sovereignty  wiU  be  rnanj- 
fold  greater  for  the  nations  than  they  were  for  our  States,  as  great 
as  they  were  for  these.  These  difficulties  would  only  be  increased  by 
any  call  on  the  nations  to  give  up  their  individual  armaments,  the 
the  origin  and  the  basis  of  sovereignty.  Individual  armaments  will 
therefore  doubtless  be  permitted  even  after  the  period  of  consolida- 
tion is  inaugurated,  being  abandoned  only  when  by  actual  ezperienoe 
they  clearly  become  unnecessary  and  unprofitable. 

Thus,  international  organization,  the  ultimate  hope  of  disarmi- 
ment,  is,  like  arbitration  proper,  and  like  treaties  and  international 
law,  utterly  impotent  to  guarantee  security  for  the  life  and  inde- 
pendence of  nations,  and  can  not,  therefore,  offer  a  substitute  for 
national  armaments.  On  the  contrary,  an  attempt  at  disarmament 
would  actually  retard  the  progress  of  international  organization  and 
postpone  the  future  day  when  such  oragnization  would  make  difr 
armament  possible. 

Other  agencies  are  being  introduced  in  international  affairs  to 
promote  the  cause  of  peace  —  notably  the  commission  of  inquiry 
established  by  the  First  Hague  Conference.  This  agency  has  been 
applied  vdih  signal  success  in  the  Dogger  Bank  incident,  and 
promises  practical  results  of  the  greatest  value.  Likewise,  media- 
tion, general  and  speoial,  and  good  offices,  all  of  which  were  estab- 
lished by  the  First  Hague  Conference,  are  now  in  a  practical  fonn 
and  give  great  promise.  But  obviously  all  of  these  useful  agencies 
are  utterly  imperfect  to  guarantee  security  for  life  and  independence 
of  nations,  and  can  not  therefore  be  regarded  in  any  way  as  a  sub- 
stitute for  armaments.  On  the  contrary,  the  existence  of  strong 
national  armaments  is  the  surest  guaranty  that  these  agencies  will 
be  chosen  in  preference  to  war  to  settle  international  disputes. 

To  sum  up,  all  existing  agencies,  commissions  of  inquiry,  media- 
tion, good  offices,  international  law,  treaties,  arbitration  proper,  and 
international  organization,  individually  and  collectively,  fail  utterly 
to  meet  the  fundamental  requisites  of  a  substitute  for  national  anna- 
ments,  nor  do  they  hold  out  any  prospect  for  developing  these 
requisites  for  a  long  time  to  come,  nor  would  a  relinquishment  of 
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armaments  promote  but  rather  generally  retard  their  development. 
In  fact,  it  would  be  in  keeping  with  actual  conditions  to  advocate 
universal  arming  instead  of  universal  disarmament,  for  the  present 
is  of  necessity  the  very  age  of  armaments. 

The  modem  annihilation  of  space  has  not  only  quickened  the 
feeling  of  nationality  but  has  also  brought  all  nations  within  striking 
distance  of  each  other,  multiplying  manyfold,  as  intimated  above, 
the  opportunities  for  aggression  on  the  part  of  the  aggressor  and  the 
danger  from  aggression  on  the  part  of  the  passive  nations.  War 
operations  are  now  so  swift  in  execution,  and  are  so  stupendous  in 
magnitude,  and  require  so  long  a  time  in  preparation,  that  it  is 
absolutely  necessary  to  be  prepared  at  the  time  that  war  comes.  The 
penalty  for  being  unprepared  is  simply  staggering.  The  net  result 
is  that  all  inherently  military  nations  have  leaped  to  arms,  trans- 
forming their  countries,  even  in  time  of  peace,  into  great  armed 
camps  where  preparation  for  war  is  the  chief  thought  and  occupation 
of  the  people.  Under  these  actual  conditions  unless  the  world  is  to 
be  delivered  over  to  the  backward  and  military  nations  it  would  be 
<^riminal  for  the  nonmilitary  nations  to  remain  unprepared.  The 
first  duty  of  self-preservation  demands  a  great  augmentation  of  their 
armaments. 

Furthermore,  for  these  nations  to  remain  unarmed  would  only  add 
to  the  temptation  of  the  military  nations  to  go  to  war,  and  would 
increase  the  profits  and  the  rewards  of  war-making  armaments  and 
perpetuate  the  period  of  their  existence. 

Whereas  armaments  in  the  possession  of  the  unaggressive  nations 
serve  as  a  restraint,  and  the  only  effective  restraint  upon  the  aggres- 
sive nations  to  maintain  peace  and  thus  insure  opportunity  for  the 
great  economic,  industrial  forces,  the  forces  of  international  com- 
merce, international  finance,  the  educational,  moral,  and  religious 
forces  to  work  their  slow  but  sure  process  of  transformation,  pro- 
gressively undermining  militarism  and  rendering  armaments  less 
and  less  profitable,  it  has  always  been  through  the  establishment  of 
temporary  peace  by  the  restraint  imposed  by  peaceable  settlers  that 
frontier  regions  have  been  brought  into  a  condition  of  law  and  order 
that  finally  brought  about  the  abandonment  of  the  practice  of  indi- 
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viduals  going  armed.  What  the  world  most  needs  at  this  period  of 
transformation  is  for  the  peaceable,  nonaggressive  nations  to  arm  to 
the  limit. 

Fortunately^  the  nonaggressive  nations  are  more  productive  than 
the  military  nations,  and  with  greater  wealth  and  resources  can  more 
readily  bear  the  burdens  imposed. 

The  quickest  road  toward  a  reduction  of  armaments  is  to  increase 
armaments  and  make  them  intolerable  for  the  aggressive  and  thus 
put  the  spur  of  necessity  behind  the  nations  that  are  retarding  the 
movement  for  international  organization  that  can  ultimately  oflFer  a 
real  substitute  for  armaments. 

It  may  be  argued  that  the  increasing  military  activities  would 
quicken  the  military  spirit  in  the  nonaggressive  and  retard  the 
progress  of  their  people.  This  is  true  to  a  certain  extent,  so  that 
the  military  spirit  in  any  of  the  nations  thus  retards  the  progress  of 
all,  indicating  the  solidarity  of  the  human  race. 

Advancing  nations  must,  then,  in  the  brotherhood  of  the  world, 
carry  their  backward  brothers  along,  but  the  combined  effect  of  gen- 
erations of  military  activities  in  peace  could  not  produce  a  fraction 
of  the  militarism  and  retardation  that  could  be  brought  about  by  a 
great  war  where  a  military  nation  through  its  great  armaments 
vanquishes  a  nonmilitary  nation  because  of  its  lack  of  preparation. 
Such  a  result  would  not  only  hurl  the  vanquished  nation  back  into 
the  depths  of  militarism,  but  would  cause  the  whole  world  to  con- 
clude that  the  nonmilitary  civilization,  whatever  its  beauties  and 
advantages,  is  premature  and  still  impracticable. 

Furthermore,  as  intimated  above,  it  will  appear  upon  examina- 
tion that  one  phase  of  armaments,  navies,  does  not  produce  or  foster 
the  military  spirit,  because  it  involves  relatively  a  very  small  number 
of  men.  It  is  estimated  that  a  first-class  battleship,  with  a  crew  of 
1,000  men,  adds  to  a  nation's  strength  the  equivalent  of  an  army 
corps  of  50,000  men.  If  a  nation  has  water  approaches  it  can  derive 
its  chief  protection  and  its  main  influence  in  the  world  from  battle- 
ships and  leave  its  population  engaged  in  peaceful  pursuits,  which 
would  create  wealth  upon  which  to  base  the  naval  power  without 
causins:  a  heavv  burden  of  taxation. 
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This  is  the  reason  why  the  great  republics  of  history  have  all  been 
located  on  the  sea  and  why  liberal  institutions  have  developed  more 
rapidly  within  insular  nations.  It  is  a  popular  error  with  advocates 
of  disarmament  loosely  and  superficially  to  lump  both  branches  of 
armaments  together  and  to  oppose  navies  along  with  armies,  on  the 
general  ground  of  militarism.  The  nonmilitary  nations  that  leave 
their  men  at  work  develop  the  resources  and  create  the  wealth  neces- 
sary for  naval  power,  so  that  they  can,  if  they  would,  without  feel- 
ing the  burden,  control  the  high  seas,  and  not  only  live  secure  at 
home,  free  from  militarism  themselves,  but  supply  the  necessary  re- 
straint abroad  to  put  a  check  upon  the  march  of  war,  to  take  away  the 
profits  derived  from  armies,  and  in  the  shortest  time  bring  the  reign 
of  militarism  to  a  close. 

The  true  friend  of  peace,  and  the  man  who  loves  his  fellowman, 
ought  at  this  juncture  to  advocate  armaments  on  the  part  of  the  non- 
aggressive  nations  and  urge  forward  especially  the  building  up  of 
their  navies. 

Disarmament  at  the  present  stage  is  not  only  an  impossible  dream, 
but  the  advocacy  of  it  is  positively  harmful  to  the  cause  of  peace 
itself.  At  both  Hague  conferences  the  agitation  of  disarmament 
made  the  nations  suspicious  and  impeded  their  frank  and  cordial 
cooperation  when  they  could  really  come  together  on  other  practicable 
and  important  matters  in  the  interests  of  peace  and  humanity. 
Fortunately,  this  harmful  eflFect  was  recognized  early,  and  at  the 
Second  Conference  disarmament  agitation  was  reduced  to  a  mini- 
mum. At  the  Third  Conference  in  1915  the  subject  will  probably 
be  debarred  altogether. 

The  ill  effects  of  disarmament  agitation  are  not  confined  to  the 
Hague  conferences,  but  extend  to  the  world  at  large,  where  the  public 
has  been  widely  mislead  by  the  disarmament  agitators  into  imagining 
that  disarmament  is  the  road  and  only  road  to  peace.  This  mislead- 
ing was  the  foundation  of  the  public  discontent  over  the  results  of 
the  two  Hague  conferences.  The  disarmament  agitators  are  really 
responsible  for  the  failure  of  the  earnest  workers  for  peace  at  these 
conferences  and  outside  to  receive  that  hearty  and  powerful  support 
they  were  entitled  to  receive  during  and  after  the  deliberations  from 
the  press  and  public  opinion  of  the  world. 
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The  most  pernicious  effect  of  this  false  education  is  found  in  non- 
military  nations  where  public  opinion  determines  national  policies. 
Disarmament  propaganda  is  not  undertaken  and  could  have  little 
effect  among  military  nations,  but  is  carried  among  the  people  of 
nonmilitary  nations,  and  affects  public  opinion  and  causes  memorials 
to  the  governments.  In  this  way  it  has  thwarted  efforts  to  secure 
increases  of  naval  preparation,  which  alone  could  insure  national 
safety  and  promote  international  peace  and  make  it  possible  some 
day  to  realize  actual  disarmament.  This  propaganda  plays  to  the  in- 
herent weakness  attending  liberal  institutions,  the  lack  of  attention 
to  national  defense,  which  has  largely  compassed  the  overthrow  of 
liberal  governments  in  the  past  and  should  be  looked  upon  as  an 
insidious  disease  striking  at  the  vitals  of  the  nation. 

The  greatest  harm  of  all  has  been  done  in  the  United  States.    This 
nation  has  no  natural  or  inherited  hatred,  but  is  made  up  of  all  the 
other  nations  mingled  in  a  perfect  reconciliation.     It  covets  no  terri- 
tory of  another  nation  and  has  an  abhorrence  for  colonial  empire. 
Its  people  do  not  follow  military  pursuits,  but  are  absorbed  year  in 
and  year  out  in  occupations  of  peace.     In  the  organization  of  forty- 
six  sovereign  States,  under  a  system  with  legislative,  judicial,  and 
executive  branches,  it  represents  in  model  form  the  coming  organiza- 
tion of  the  nations  of  the  world,  under  which  individual  armaments 
will  disappear.     The  application  of  the  principle  of  equal  rights  and 
equal  opportunities  to  the  development  of  unparalleled  natural  re- 
sources has  produced   and  continues   to   produce   fabulous  wealth. 
Free  from  the  turmoils  that  embroil  the  nations  of  Europe  and  Asia, 
asking    only    that    just    policies    prevail,    America    is    wonderfully 
equipped  and  is  the  only  nation  equipped  for  the  task  of  colmte^ 
balancing  the  military  tendency  of  the  present  transformation  period 
of  growing  armaments.     Fortunately,  lying  over  the  ocean  from  the 
armies  of  Europe  and  Asia,  she  can  do  this  through  naval  power 
alone.     Control  of  the  sea  in  the  two  oceans  washing  our  shores  would 
enable  us  to  live  in  security  and  continue  indefinitely  our  peaceful 
pursuits  at  home,  guaranteeing  absolutely  the  survival  of  the  new 
civilization  of  peace  based  on  justice,  which  this  nation  now  em- 
bodies, and  would  enable  impartial  America  to  hold  the  balance  of 
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power  in  Europe  and  keep  that  balance  permanently  turned  to  the 
side  of  peace.  It  would  have  caused  Kussia  to  evacuate  Manchuria, 
when  our  just  demand  for  evacuation  was  made,  thus  averting  the 
war  between  Russia  and  Japan.  It  would  enable  us  now  to  make 
good  the  just  policy  of  the  "  open  door "  in  China,  averting  the 
world-wide  wars  that  will  ensue  if  contemplated  attempts  at  the 
invasion  and  partition  of  China  are  carried  out.  It  would  enable 
America  to  lay  the  foundation  of  justice  in  the  Pacific  upon  which 
the  yellow  race  and  white  race,  remaining  each  in  its  own  habitat^ 
could  meet  as  friends  in  commerce  to  help  each  other,  and  not  as 
^enemies  in  war  to  destroy  each  other. 

KiCHMOND  PeABSON  HoBSON. 


THE  CASE  FOR  LIMITATION  OF  ARMAMENTS 

The  que&tion  of  limitation  and  even  of  gradual  reduction  of  arma- 
ments must  be  carefully  differentiated  from  that  of  disarmament, 
complete  and  thorough-going.  The  demand  for  limitation  of  arma- 
ments put  forward  by  the  leaders  of  the  peace  movement  is  often 
unfairly  assumed  to  be  a  demand  for  total  disarmament.  The  most 
advanced  pacifists,  in  whatever  nation  they  may  be  found,  and  how- 
ever radical  may  be  their  views  theoretically  as  to  the  duty*  of  the 
nations  to  disarm  an.d  live  together  in  permanent  peace  under  the 
dominion  of  love  and  law,  are  not  at  the  present  time  urging  dis- 
armament as  a  practical  measure.  They  know  very  well  that  before 
the  happy  time  shall  come  when  nations  will  "  beat  their  swords  into 
plowshares  and  their  spears  into  pruning  hooks  "  in  any  general  way 
a  very  vdde  educational  work  for  the  removal  of  false  conceptions 
and  old  prejudices  must  be  done,  and  the  process  of  rapprochement 
among  the  nations,  now  so  happily  taking  place,  must  be  carried 
much  farther  than  it  has  yet  gone.  The  practical  thing  which  they 
(ire  demanding  —  and,  as  they  think,  on  the  best  of  grounds  —  is  the 
immediate  arrest  of  the  present  feverish  rivalry  in  armaments,  and 
of  the  attending  rapid  increase  in  the  already  colossal  army  and  navy 
budgets.  This  step  they  hold  to  be  not  only  perfectly  reasonable  and 
practicable  under  the  present  conditions  of  the  nations  in  their 
relations  one  to  another,  but  also  imperatively  demanded  in  the 
interests  of  universal  justice  and  the  common  welfare  of  the  popula- 
tions on  whom  the  burden  of  keeping  up  the  exhausting  rivalry  falls 
with  such  peculiar  oppressiveness.  Only  the  salient  features  of  the 
argument,  or  group  of  arguments,  by  which  this  demand  of  the 
pacifists  is  supported,  can  be  developed  in  a  single  article. 

The  first  and  most  impressive  contention  of  the  friends  of  peace 
of  this  way  of  thinking  is  that  civilization  is  now  so  far  advanced 
that  not  only  is  war  itself  out  of  date,  but  the  colossal  preparations 
for  war,  which  meet  the  view  in  whatever  direction  one  turn?,  are 
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thoroughly  out  of  harmony  with  the  humane  spirit,  the  social  habits, 
the  intellectual  attainment,  and  the  philanthropic  institutions  of  the 
age.  When  one  puts  this  general  character  of  our  civilization  over 
against  the  colossal  armaments  of  the  time  and  looks  at  the  two  with 
clear  eye,  the  judgment  pronounced  is  very  much  like  that  made 
when  one  looks  at  black  and  white  —  their  total  unlikeness  is  seen 
without  any  argument. 

Private  war,  which  for  many  generations  ravaged  Europe,  has 
disappeared.  The  duel  remains  in  but  few  civilized  countries,  and 
where  it  is  still  tolerated  it  is  for  the  most  part  a  farce.  Personal 
fights  with  fists  or  clubs  are  to-day  nearly  unknown,  except  among 
thugs  and  drunken  brawlers,  which  constitute  a  very  small  portion 
of  any  ordinary  community,  and  are  easily  taken  care  of  by  a 
moderate  police  force.  The  carrying  of  deadly  weapons  openly  is 
no  longer  in  vogue.  The  possession  of  concealed  weapons  about  the 
person  is  not  only  illegal  in  most  countries,  but  is  so  generally  held 
to  be  disreputable  that  no  gentleman  cares  to  have  it  known  that  his 
hip  pocket  is  the  receptacle  of  a  revolver. 

Parallel  with  this  crowding  of  violence  and  the  implements  of 
brutality  into  the  background  goes  a  noteworthy  prevalence  of  social 
confidence  and  trust,  rising  in  innumerable  cases,  over  wide  areas,  into 
genuine  sympathy,  friendship,  and  much  mutual  service.  Neighbor 
trusts  neighbor.  The  man  on  this  side  of  the  street  is  not  suspicious 
of  the  man  on  that  side.  The  different  sides  of  cities  no  longer  look 
upon  each  other  as  natural  enemies,  to  be  hated  and  maltreated. 
Mountains  and  rivers  do  not  now  divide  peoples  into  mutually  exclu- 
sive and  malevolent  communities.  Indeed,  mountains,  rivers  and 
seas  may  be  said  no  longer  to  exist,  to  such  an  extent  have  modem 
means  of  communication  brought  all  parts  of  the  world  into  direct 
communication  with  all  other  parts.  The  unity  of  the  world,  on 
the  material  side,  is  no  longer  a  dream;  it  is  an  accomplished  fact. 
Solidarity  of  thought  and  feeling,  or  interest  and  purpose,  prevails 
within  the  national  boundaries  over  great  areas  of  territory.  Philan- 
thropies innumerable,  which  look  after  the  needy  and  helpless,  have 
the  sympathy  and  support  of  the  whole  people,  and  these  philan- 
thropies have  already  been,  to  a  striking  extent,  internationalized. 
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Educational  and  industrial  enterprises,  scientific,  social,  sanitary, 
and  many  other  types  of  endeavors,  both  individual  and  collective, 
are  marked  characteristics  both  of  national  and  international  life. 
Peoples  within  the  national  borders  settle  their  disputes,  where  they 
have  any,  either  by  direct  friendly  negotiation,  by  the  arbitration  of 
friends,  or  through  the  courts  of  law  and  equity.  We  have,  indeed, 
in  the  case  of  most  of  the  nations,  within  which  peoples  of  difiPerent 
races  and  languages  are  compacted  into  nationalities  largely  homo- 
geneous, reached  an  era  of  practically  universal  and  perpetual  peace. 
Civil  war  has  virtually  disappeared.  Men  and  communities  live 
together,  if  not  without  friction  and  misunderstanding,  at  least  with- 
out those  outbursts  of  passion  and  violence  which  only  a  few  genera- 
tions ago  prevailed  in  all  countries  and  expressed  themselves  in  bloody 
and  ruinous  wars. 

In  such  an  advanced  state  of  civilization  in  respect  of  individuals 
and  separate  states,  where  reason  and  common  sense  so  largely  pre- 
vail and  the  use  of  brute  force  is  being  reduced  in  an  ever-increasing 
degree,  it  seems  utterly  incongruous  that  the  nations  in  their  cor- 
porate capacities  should  hold  war  in  the  highest  honor,  should  keep 
themselves  in  a  chronic  state  of  feverish  preparation  for  it,  and  should 
be  increasing  and  multiplying  their  military  and  naval  establish- 
ments —  especially  the  latter  —  with  a  rapidity  and  at  a  cost  never 
before  even  dreamed  of.  It  is  difficult  to  conceive  of  folly  and  ab- 
surdity carried  to  a  higher  pitch  than  this.  The  fact  that  it  has 
always  been  so  can  no  longer  be  made  an  excuse  for  its  continuance. 
Bad  habits  in  nations  are  even  less  excusable  than  in  individuals. 
There  is  but  one  wav  in  which  the  states  which  constitute  the  so-called 
family  of  nations  can  deliver  themselves  from  the  guilt  and  burden 
of  this  folly,  and  tliat  is  by  taking  steps  at  once  to  get  together  and 
solemnly  agree  that  the  present  competitive  arming  shall  stop  short 
and  go  no  further.  Xo  international  act  will  be  found  easier  than 
this,  the  moment  the  governments  determine  to  undertake  it  with 
seriousness  and  with  sincerity.  There  are  many  evidences  which  go 
to  show  that  many  of  the  governments  themselves  are  already  taking 
this  view  of  the  situation,  though  a  few  of  them  appeared  at  the  last 
Hague  Conference  to  have  formed  no  real  conception  of  the  absurd 
nature  of  the  situation. 
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In  the  development  of  arbitration  during  the  past  century  and  in 
the  holding  and  results  of  the  two  Hague  Conferences,  an  equally 
weighty  and  even  more  immediately  practical  reason  for  arrest  of 
armaments  is  found.  It  is  generally  conceded  that  reduction  of 
armaments  and  ultimate  disarmament,  with  the  exception  possibly 
of  a  small  international  police  force,  and  such  limited  national  arma- 
ments as  may  be  necessary  to  insure  protection  against  internal  dis- 
orders, will  follow  naturally  the  establishment  by  the  nations  of  an 
adequate  substitute  for  war,  on  which  every  nation  can  rely  for 
impartial  consideration  of  its  controversies  and  the  rendering  of  just 
judgment.  If  this  be  true,  as  conceded,  then  what  has  already  been 
accomplished  in  this  direction,  by  agreement  of  substantially  all  the 
powers  of  the  world,  would  seem  to  demand  an  immediate  halt  in 
the  competitive  increase  of  armaments,  until  such  a  time  as  the 
attempt  to  create  a  world  organization  with  a  high  court  of  nations, 
which  has  so  far  been  successful  beyond  expectation,  shall  have 
broken  down  and  proved  a  failure.  It  is  true  that  an  international 
high  court  of  arbitral  justice  is  not  yet  in  operation.  This  is  true, 
however,  formally  rather  than  really.  Arbitration  as  a  practical 
method  of  adjusting  disputes  between  nations  has  been  experimented 
with  for  nearly  a  hundred  years  and  with  singularly  uniform  success. 
Within  this  time  at  least  two  hundred  and  fifty  international  disputes, 
not  to  mention  as  many  more  settlements  which  were  of  minor  im- 
portance, have  been  successfully  adjusted  by  this  means.  In  the 
case  of  all  these  settlements  the  award,  though  in  a  few  instances 
severely  criticised,  ha^  been  loyally  accepted  by  the  defeated  party. 
Many  of  the  disputes  so  adjusted  have  been  of  a  most  delicate  and 
difficult  nature,  in  which  both  national  honor  and  vital  interests  have 
been  conspicuously  involved.  Looking  only  to  these  ad  hoc  arbitra- 
tions, it  would  seem  that  the  powers  of  the  world,  practically  all  of 
which  have  participated  in  some  of  these  settlements,  have  had 
experience  enough  of  the  sufficiency  and  honorableness  of  this  method 
of  settling  differences  to  give  them  entire  confidence  in  it,  and  to 
induce  them  to  be  ready  hereafter  to  refer  all  controversies,  of  what- 
ever class,  except  those  involving  the  national  life,  to  tribunals  of 
arbitration.     If  a  hundred  years  of  such  uniformly  successful  experi- 
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ence  is  not  enough  to  satisfy  them,  how  much,  pray,  will  be  needed 
to  meet  their  demands  ? 

Furthermore,  within  the  past  five  years  treaties  of  obligatory  arbi- 
tration to  the  number  of  sixty  have  been  concluded  among  all  the 
important  governments  of  the  world.     These  treaties,  with  the  ex- 
ception of  two  or  three,  are,  it  is  true,  of  a  limited  character.    They 
stipulate  the  reference  to  the  Hague  Court  or  other  tribunals  of 
arbitration  only  of  questions  of  a  judicial  order  and  those  arising 
in  the  interpretation  of  treaties,  categories  which  may,  however,  wdl 
include  all  disputes,  of  whatever  nature,  that  are  likely  ever  again 
to  arise  among  the  states,  whose  boundaries  are  in  general  now  well 
fixed  and  whose  limits  and  integrity  are  almost  universally  recog- 
nized and  respected.    The  full  force  of  these  arbitral  agreements  is 
scarcely  realized  even  by  the  governments  themselves.     The  French 
Foreign  Office  has  recently  published,  in  connection  with  a  report  on 
the  proceedings  of  the  last  Hague  Conference,  a  chart  showing  in  a 
most  graphic  way  the  binding  together  of  thirty-five  of  the  capitals 
of  the  world  by  this  network  of  treaties.     The  bond  thus  created  con- 
stitutes a  new  bulwark  against  war  and  a  new  and  peculiarly  strong 
ground  for  international  confidence.     Even  in  this  fragmentary  way, 
therefore,  the  governments  have  found  a  substitute  for  war  in  deal- 
ing with  controversies,  which  is  practically,  if  not  theoretically  and 
formally,  adequate  to  the  maintenance  of  both  justice  and  honor  in 
all  cases  of  disagreement  among  them. 

But  the  process  here  referred  to  has  been  carried  much  further 
through  the  Hague  Conferences  of  1899  and  1907.  In  the  first  of 
these  conferences  twenty-six  of  the  powers  of  the  world,  including 
all  those  of  the  first  rank,  w^re  represented.  In  the  latter,  p^a^ 
tically  all  of  the  powers,  groat  and  small,  took  part.  It  was,  to  all 
intents  and  purposes,  a  world  assembly,  and  it  discussed  all  of  the 
questions  with  which  it  dealt  in  the  spirit  of  a  world  assembly.  It 
carried  on  its  deliberations  in  a  way  that  demonstrated  once  for  all 
that  a  world  congress  or  parliament  is  in  every  way  practical,  and 
that  problems  of  a  universal  order  can  be  dealt  with  in  such  an 
assemblv  with  fairness  toward  all  and  with  a  deliberateness  and  con- 
sideratencss  which  will  prevent  the  serious  offending  of  the  sensi- 
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iULties  of  any  country,  small  or  great,  and  which  will  insure  justice 

/o    ^ach  of  the  nations  in  a  manner  possible  in  no  other  way.     The 

an^suiimous  vote  of  the  conference  in  favor  of  periodic  meetings  at 

Hague  hereafter,  and  the  fixing  of  the  date  of  the  Third  Hague 

:xaference  some  seven  years  hence,  with  a  plan  for  adequate  prepara- 

of  the  program  by  an  international  commission,  has  practically 

-^ed  the  question  of  a  periodic  world  assembly,  which,  it  is  now 

erally  believed,  will  meet  as  regularly  hereafter  as  the  national 

liaments,  and,  though  advisory  only  in  its  character  at  first,  will 

w  gradually  into  a  parliament  with  ever-increasing  legislative 

era.     For  the  purpose  of  this  discussion  it  need  be  only  mentioned 

t  the  conference  revised  and  considerably  improved  the  conven- 

for  the  pacific  settlement  of  international  disputes  drawn  by  the 

^rst  Hague  Conference,  and  sent  it  forth  as  a  new  treaty,  this  time 

*&  the  signatures  of  representatives,  not  of  twenty-six  powers,  but 

^11  the  powers  of  the  globe,  with  one  or  two  unimportant  exceptions. 

der  this  convention  the  Permanent  Court  of  Arbitration,  set  up 

r  the  convention  of  1899,  has  become  a  real  world  court,  to 

all  the  nations  are  now  parties,  and  to  which  every  one  of  them 

have  recourse.     There  exists,  therefore,  in  this  arbitration  court, 

reference  of  disputes  to  it  is  still  only  voluntary,  a  sub- 

te  for  war  which  in  practice  will  prove  itself  to  be  entirely 

uate  to  meet  the  ends  of  justice  in  any  cases  of  difference  likely 

to  arise  hereafter.     But  the  conference,  as  is  well  known,  went 

laer  along  this  line.     It  voted  unanimously  for  the  establishment 

supreme  world  court  of  arbitral  justice,  with  judges  always  in 

^ce  and  holding  regular  sessions  —  a  court  holding  practically 

^ame  relation  to  the  nations  as  the  Supreme  Court  of  the  United 

^es  holds  to  the  separate  States  of  our  Union.     And  if  the  con- 

nce's  recommendation  to  the  governments  in  regard  to  finding  a 

^^^isfactory  method  of  selecting  the  judges  is  seriously  and  faithfully  • 

^^irried  out,  a  supreme  court  of  the  nations  will  be  in  actual  existence 

^t\d  thoroughly  organized  by  the  time  the  next  Hague  Conference 

Assembles.     In  any  event,  the  court  will  be  organized  and  put  into 

operation  at  no  distant  day,  and  in  the  meantime  the  present  Hague 

Court  of  Arbitration  will  do  substantially  the  same  work  which  will 

finally  go  to  the  High  Court  of  Arbitral  Justice. 
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This  process  of  world  organization  and  of  the  extension  of  arbitrt- 
tion  and  of  arbitral  justice  in  an  organized  way  to  the  intematioiud 
sphere  having  gone  as  far  as  it  has,  it  is  difficult  to  understand  how 
the  governments  can  find  any  rational  justification  for  the  perpetual 
increase  of  their  military  and  naval  establishments  on  a  scale  and 
with  a  haste  which  would  lead  one  naturally  to  suppose  that  no  rela- 
tions of  friendship  and  cooperation  existed  among  them,  that  they 
had  never  met  in  conference,  that  treaty  relations  were  praciicalij 
unknown  to  them,  and  that  they  were  still  living  in  the  anarcliic 
state  of  the  barbarous  ages.     There  is  no  such  justification*    The 
eminent  success  which  arbitration  has  attained  and  the  advanced 
state  of  organization  of  the  institutions  which  the  Hague  Conferences 
are  creating  require,  if  the  analogy  of  the  development  of  law  and 
order  and  the  reduction  of  the  use  of  force  within  the  nations  has 
any  value,  that  the  governments  which  are  parties  to  the  Hague  con- 
ventions —  that  is,  the  governments  of  the  entire  world  —  shall  at 
once  take  steps  to  diminish  their  reliance  on  and  use  of  force  in  their 
relations  one  to  another.     It  might  fairly  be  contended,  from  the 
government  point  of  view,  that  these  institutions  have  not  yet  been 
developed  to  a  point  of  perfection  where  anything  like  complete  dis- 
armament, or  any  very  large  reduction  in  the  military  and  naval 
establishments,  should  be  immediately  undertaken.     But  it  may,  on 
the  other  hand,  be  contended  with  even  greater  force  that  what  the 
governments  are  doing  in  the  perpetual  enlargement  of  these  war 
establishments  and  the  increasing  burdens  which  are  being  laid  upon 
tlie  people  for  their  maintenance  is  entirely  out  of  harmony  with 
what  they  are  doing  in  binding  themselves  together  in  pacific  treaty 
relations  and  with  the  deliberate  way  in  which  they  are  entering  into 
a  universal  and  permanent  organization  through  the  conference?  at 
The  Hague.     They  ought  at  once  either  to  provide  for  the  arrest  of 
the  g^o^\i^h  of  tlieir  great  military  and  naval  preparations,  or  to 
throw  up  the  Hague  Conferences,  the  Hague  conventions,  the  treaties 
of  obligatory  arbitration,  and  the  like.     There  is  no  other  way  in 
which  the  claim  of  sinceritv  and  consistencv  can  be  maintained  bv 
them. 

The  ground  most  commonly  urged  in  favor  of  an  arrest  of  arma- 
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ments  is  the  immense  and  ever-increasing  cost  of  maintaining  and 
renewing  them,  especially  of  the  new  naval  constructions  which  this 
rivalry  necessitates.  This  argument  for  limitation,  though  not 
fundamental  as  those  given  above,  is  the  most  striking  and  im- 
pressive one,  especially  to  the  common  mind.  In  a  memorial  re- 
cently presented  to  the  British  Prime  Minister,  signed  by  one 
hundred  and  forty-four  members  of  the  House  of  Commons,  urging 
an  arrest  of  the  military  and  naval  expenditures  of  Great  Britain, 
Mr.  Asquith's  attention  was  recalled  to  the  fact,  already  noted  by 
him,  that  in  the  last  ten  years  the  expenditure  on  the  British  army 
had  advanced  from  eighteen  millions  to  nearly  thirty  millions  of 
pounds  sterling,  an  increase  of  63  per  cent,  while  the  cost  of  main- 
taining and  increasing  the  navy  for  the  same  period  had  advanced 
from  twenty-two  to  nearly  thirty-two  millions  of  pounds,  or  about  44 
per  cent.  This  memorial,  quoting  from  the  Government  budget, 
also  pointed  out  that  the  total  cost  of  maintaining  both  army  and 
navy  had  gone  up  in  the  ten  years  from  forty  millions  to  sixty-one 
millions  of  pounds,  an  aggregate  increase  of  52  per  cent.  It  is  a 
matter  of  common  knowledge  that  in  the  last  ten  years  the  army  and 
navy  budgets  of  our  own  Government  have  increased  to  an  alarming 
degree,  that  of  the  navy  being  nearly  300  per  cent,  and  at  the  present 
time  we  are  spending  on  the  two  services,  including  fortifications,  no 
less  than  two  hundred  and  twenty  millions  of  dollars  per  year.  The 
conditions  of  the  other  great  powers  are  practically  the  same.  The 
total  cost  of  maintaining  the  armies  and  navies  of  the  world  at  the 
present  time  aggregates,  according  to  the  speech  of  the  British  Prime 
Minister  at  the  banquet  given  to  the  London  Peace  Congress  on  the 
31st  of  July  of  this  year,  not  much  less  than  four  hundred  millions  of 
pounds,  or  nearly  two  billions  of  dollars,  per  year.  At  the  lowest 
figure  it  is  one  and  a  half  billions.  This  reckoning  takes  no  account 
of  the  fifteen  hundred  millions  of  dollars  required  each  year  to  meet 
the  interest  on  the  huge  debts  of  the  national  treasuries,  which 
amount  in  the  aggregate  at  the  present  time  to  no  less  than  thirty-five 
thousand  millions  of  dollars,  nearly  the  whole  of  which  is  due  to 
the  wars  of  the  last  half  century.  These  enormous  burdens  affect 
the  welfare  and  happiness  of  the  people  in  two  ways.     Tbev  add, 
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first,  directly  to  the  tax  burdens,  of  the  people  of  the  nations.  The 
expenditure  of  three  hundred  millions  of  dollars  and  more  by  Great 
Britain  on  the  army  and  navy  means  a  tax  of  not  less  than  $37  an- 
nually per  family,  or  over  $7  per  individual  of  the  entire  population. 
In  our  own  ease  the  military  and  naval  burden  of  taxation  rises  to  at 
least  $12  per  family.  This  is  no  small  item,  considering  the  fact 
that  the  average  income  of  the  families  of  the  nation  is  not  over  $600 
per  year  each.  If  the  present  rivalry  continues,  the  tax  burden  will 
increase  in  an  even  greater  ratio,  as  the  Dreadnaughts  and  other 
constructions  now  in  contemplation  will  cost  from  two  to  four  times 
as  much  as  vessels  of  the  same  class  have  cost  in  the  past  Nothing 
but  the  utmost  necessity  could  possibly  justify  the  governments  in 
thus  bleeding  the  people  to  keep  up  and  increase  these  armaments; 
and  the  facts  adduced  above  show  conclusively  that  no  such  necessity 
exists.  A  very  large  amount  of  the  money  that  goes  in  this  way  is 
therefore  pure  waste,  and  the  people  receive  nothing  in  return  for  it 
except  an  imaginary  protection,  of  which  there  is  not  the  least  neei 

Again,  this  rivalry  of  armaments,  besides  taking  so  many  men 
away  from  productive  employments  and  thus  reducing  the  national 
wealth,  absorbs  so  much  of  the  national  revenue  that  many  internal 
improvements,  on  which  the  welfare  and  prosperity  of  the  people  so 
much  depend,  have  to  go  bes^ging.  Those  who  followed  with  any 
care  the  recent  debates  on  the  army  and  navy  bills  in  Congress  do 
not  need  to  have  this  point  amplified.  Appropriations  for  river  and 
harbor  improvements,  for  public  buildings,  for  the  protection  of 
forests,  for  improvement  of  the  land,  etc.,  are  exceedingly  difficult  to 
obtain  in  amounts  at  all  adeqiiate  to  the  needs,  when  two-thirds  of 
the  national  revenue  is  consumrd  in  preparation  for  imagined  wars 
in  the  future  or  the  payment  of  pensions  and  of  interest  on  the  war 
debts  of  the  past.  In  this  case  also  nothing  but  the  utmost  emergency 
could  justify  the  withdrawal  of  these  great  sums  of  the  public  money 
from  constructive  enterprises,  in  which  all  the  people  are  interested, 
and  the  devoting  of  them  to  the  instruments  of  war  and  destruction. 

It  will  be  rememliered  bv  the  readers  of  this  Journal  that  all  the 

■ 

governments  take  advantage  of  every  possible  occasion  to  declare  to 
all  the  world  that  their  armaments  are  not  in  any  sense  intended  for 
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aggressive  purposes,  but  only  for  defense  and  for  the  preservation  of 
general  peace.  If  these  professions  are  true,  or  even  measurably 
true,  they  constitute  one  of  the  strongest  possible  reasons  for  an  early 
agreement  among  them  not  to  go  any  further  in  piling  up  these  costly 
instruments  of  war.  But  while  making,  several  times  a  year  of  late, 
these  loud  professions,  each  of  the  important  powers  involved  in  the 
present  competitive  arming,  by  the  course  it  is  taking,  gives  the  lie 
to  the  other  powers  making  the  same  claims  of  innocence  as  itself. 
How  much  does  this  lack  of  positive  insult,  on  the  part  of  each  nation, 
to  all  the  others?  There  is  something  extraordinarily  ludicrous  in 
this  spectacle  of  the  body  of  nations  each  claiming  to  be  innocent  of 
any  evil  intention  against  the  others,  and  yet  all  of  them  racing  away 
at  warship  building,  army  strengthening,  and  fortification  extension, 
as  if  its  sister  powers  were  all  unmitigated  liars,  in  whom  no  particle 
of  confidence  is  to  be  placed.  This  conduct  seems  hardly  more 
rational  than  that  supposed  of  certain  alarmist  military  and  naval 
men,  who,  in  the  language  of  the  late  Lord  Salisbury,  would  fortify 
the  moon  against  an  invasion  from  Mars.  Has  not  the  time  come 
when  the  governments  of  the  world  should  begin  to  proceed  a  little 
more  like  gentlemen  in  common  society,  who  are  accustomed  to 
accept  each  other's  word  of  honor  as  essentially  true  ? 

There  remains  to  be  considered  only  the  question  whether  any 
single  nation,  or  pair  of  nations,  or  small  group  of  nations,  can  begin 
limitation  of  armaments  without  the  cooperation  and  agreement  of 
all  the  others.  The  course  taken  by  Chile  and  Argentina  in  regard 
to  the  reduction  of  their  forces  on  both  land  and  sea,  after  the  settle- 
ment of  their  long-standing  boundary  dispute,  seems  to  be  a  sufficient 
answer  to  the  second  part  of  this  question.  These  two  nations  have 
not  only  been  more  prosperous  since  their  partial  disarmament,  but 
no  less  safe  from  attack  by  foreign  powers,  even  their  own  nearest 
neighbors.  Nobody  has  any  doubt  that  a  group  of  three  or  five  of 
the  powers  of  western  Europe  might  at  once,  with  perfect  safety, 
without  any  cooperation  on  the  part  of  the  other  powers,  cease  further 
to  enlarge  their  armies  and  navies.  England,  France,  and  Germany, 
it  would  be  universally  conceded,  could  do  this.  France  and  Eng- 
land, possibly  alone,  but  at  any  rate  with  the  cooperation  of  Italy, 
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might  with  security  take  this  step,  which  there  is  no  doubt  would  at 
once  be  followed  with  readiness  and  even  great  enthusiasm  by  the 
other  European  powers. 

It  is  not  probable,  however,  that  any  European  government  could 
be  induced  to  see  its  way  singlehanded  to  stop  further  increase  of  its 
military  and  naval  establishments.  But  the  case  ought  to  be  differ- 
ent with  the  United  States.  The  doubling  of  our  standing  army  and 
the  still  greater  increase  in  the  size  of  our  navy  have  been  made  on 
the  theory  that,  without  these  preparations,  we  should  be  in  danger 
of  early  attack  on  both  our  eastern  and  western  coasts.  But  this 
alleged  reason  for  the  course  that  the  Government  has  taken  has  been 
nothing  but  pure  supposition.  Not  a  single  indisputable  fact  has 
been  produced  in  its  support.  We  have  no  foreign  enemies.  In 
our  entire  history  since  the  signing  of  the  Constitution  no  nation  has 
ever  declared  war  against  us  or  threatened  to  attack  us.  We  have 
ourselves  begim  all  our  foreign  wars.  No  nation  is  threatening  to 
make  war  upon  us  at  th?  present  time  for  any  purpose  whatever,  least 
of  all  for  the  possession  of  the  Philippines.  The  suspicions  which 
have  been  mouthed  about  for  the  last  ten  years  against  Germany  have 
every  one  of  them  proved  to  be  groundless.  No  German  settlement 
in  Brazil  or  any  part  of  the  Western  World  would  accept  the  80ve^ 
eignty  of  tlie  Gorman  Empire,  if  freely  permitted  to  do  so,  for  it 
was  from  the  military  burdens  of  this  Empire  that  they  fled  across 
the  sea.  And  there  is  no  evidence  that  the  Imperial  German  Govem- 
nient  has  ever  had  any  intention  of  attempting  to  impose  its  sove^ 
eignty  on  any  western  German  colony.  The  recent  craze  over  the 
supposed  danger  of  war  upon  our  Western  coast  from  Japan  has 
luon  shown  from  innumerable  sources  to  be  not  even  "  respectable 
nonsense,"  to  use  the  language  of  a  distinguished  citizen  of  Japan. 
Guarded  by  three  thousand  miles  of  ocean  on  the  east  and  more  than 
twice  that  on  the  west,  and  held  in  respect,  so  far  as  anybody  knows, 
bv  every  government  on  the  face  of  the  globe,  as  we  are,  it  seems 
to  many  of  us  that,  even  from  the  point  of  view  of  adequate  national 
defense,  our  Govoniment  has  already  gone  farther  than  any  necessity 
requires  in  the  direction  of  arming  itself  against  foes  that  do  not 
exist,  and,  if  they  did,  could  not  by  any  possibility  do  us  serious 
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harm,  even  if  our  army  and  navy  were  much  less  than  they  are  at 
the  present  time. 

The  pretense  that  we  need  a  steady  increase  of  the  navy  to  afford 
protection  to  our  ever-expanding  commerce  has  no  real  ground  on 
which  to  stand.  Piracy  has  gone  from  the  seas.  Commerce  that 
behaves  itself  is  free  to  go  and  come  as  it  likes  in  any  quarter  of  the 
globe,  subject  only  to  regulations  to  which  the  commerce-carrying 
vessels  of  all  the  powers  are  alike  amenable.  Our  foreign  trade 
would  be  just  as  safe  and  untrammeled  if  we  had  only  a  half  or  a 
quarter  of  our  present  war  fleet  as  it  is  now.  For  commerce  is  an 
international  thing,  and  the  real  protection  of  it  is  not  warships  at 
all,  but  the  common  interest  of  the  nations  and  peoples  in  it  and 
the  general  spirit  of  fairness,  justice  and  confidence,  of  give  and 
take,  with  which  our  civilization  is  now  so  largely  pervaded.  It  is 
this  interest  and  this  spirit  of  trustful  mutuality  that  have  made  the 
great  international  trade  of  our  day  possible,  that  have  built  it  up  to 
such  immense  proportions,  that  sustain  it  and  make  it  secure,  for  us 
as  well  as  for  other  peoples.  The  fact  is  that  the  greater  our  foreign 
trade  the  fewer  battleships  we  need  to  protect  it;  for  its  increase 
unites  us  more  and  more  widely  and  intimately  with  all  parts  of  the 
world,  to  whose  interest  it  is,  as  well  as  to  ours,  that  our  merchant 
ships  should  go  and  come,  enter  ports  and  leave  them,  with  the  fewest 
possible  dangers  and  obstacles.  From  this  point  of  view,  a  half  dozen 
up-to-date  swift  cruisers  would  be  amply  sufficient  to  afford  pro- 
tection against  violence  to  any  of  our  ships  of  commerce  which  might 
possibly  still  take  place  in  some  out-of-the-way  places  remote  from 
the  general  influence  and  control  of  the  civilized  powers,  though  it 
would  be  very  difficult  to  point  out  where  such  out-of-the-way  places 
can  any  longer  be  found. 

It  hardly  seems  worth  while  to  try  to  strengthen  the  case  for 
limitation  of  armaments  on  the  part  of  our  own  country  by  a  criti- 
cism of  the  claim  that  we  have  for  the  first  time,  since  the  Spanish 
war,  become  a  world  power,  and  hence  find  ourselves  under  the  neces- 
sity of  making  our  navy  steadily  bigger  in  order  to  be  able  properly 
to  play  the  new  role  that  has  come  to  us  among  the  nations  of  the 
earth.    This  extraordinary  bit  of  reasoning  has  been  much  used  by 
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the  big-navy  promoters,  but  the  assumptions  on  which  it  is  based 
are  so  vague  and  indefinite  that  a  long  preliminary  discussion  of 
them  would  be  necessary  before  one  could  deal  directly  with  the  argu- 
ment in  any  intelligent  and  comprehensive  way.  Have  we  for  the 
first  time  become  a  world  power  ?  In  what  does  a  world  power  con- 
sist ?  What  is  the  pretended  new  role  that,  as  a  world  power,  we  are 
to  be  compelled  to  play  ?  Must  a  new  world  power  follow  necessarily 
the  militaristic  and  aggressive  policies  and  methods  of  the  old  ones? 
Must  world  powers,  old  or  new,  forever  stick  to  the  crude  and  bar- 
barous and  brutal  agencies  and  ideas  which  have  marked  the  past? 
The  examination  of  these  and  similar  preliminary  questions  would 
lead  the  discussion  too  far  afield.  Suffice  it  to  say  that  whate?er 
we  may  have  become,  as  a  result  of  the  Spanish  war,  this  transforma- 
tion does  not  in  the  least  change  our  general  continental  sitoatioii 
between  the  two  great  oceans,  nor  has  ten  years  of  possession  of  our 
island  dependencies  furnished  a  single  reason  for  the  development  of 
our  fleet  beyond  its  present  proportions.  The  transformation  does 
not  modify,  in  any  important  respect,  the  general  character  of  the- 
advanced  civilization  in  the  midst  of  which  we  as  a  people  live,  and 
from  whose  high  moral  obligations  and  behests  we  can  not  escape.  It 
does  not  break  down  —  it  rather  increases  —  the  growing  unity  of  the 
world,  the  complexity  and  strength  of  the  new  world  society  with  ite 
widening  cooperation  and  sympathies,  its  growing  trust  and  its 
sensibly  decreasing  need  of  reliance  on  brute  force.  It  has  strength- 
ened rather  than  weakened  the  bulwark  which  the  colossal  and  eve^ 
expanding  commerce  of  the  world  is  erecting  against  war  and,  still 
more  important,  against  international  enmity  and  explosions  of  pas- 
sion. Nor  again  does  the  supposed  transformation  that  has  come  to 
us  alter  the  results  of  the  two  Hague  Conferences.  The  laying  of 
the  foundations  of  a  regular  world  assembly  and  the  setting  up  of  a 
durable  guaranty  of  peac«  in  the  Permanent  International  Court  of 
Arbitration  are  accomplished  facts.  The  powerful  bond  of  peace 
which  has  been  created  among  the  nations  by  the  conclusion  of  more 
than  sixty  treaties  of  obligatory  arbitration,  to  a  dozen  of  which  the 
United  States  is  a  party,  is  certainly  not  in  the  least  weakened  and 
endangered  by  the  fact  that  our  connection  with  the  world  has  become 
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wider  and  more  intimate  than  it  was  a  dozen  years  ago.  Indeed,  this 
new  bond  has  been  established  since  the  date  on  which  we  were 
supposed  to  have  become  a  "  world  power." 

There  is,  then,  in  this  direction  not  a  shadow  of  ground  for  the 
further  increase  of  our  navy,  unless  the  nation  proposes  to  act  the 
bully  among  the  other  nations  and  attempt  to  force  its  will  upon 
unwilling  powers  and  peoples  regardless  of  justice  and  right,  a  sup- 
position which  even  the  most  reckless  defenders  of  a  big  and  ever 
bigger  navy  would  not  care  openly  to  champion.  The  whole  weight 
of  the  argument  for  immediate  limitation  of  our  navy  and  army 
drawn  from  the  general  international  situation  of  the  world,  and  our 
own  national  position  in  particular,  remains  in  all  its  force,  rather 
strengthened  than  weakened  by  the  larger  and  more  prominent  part 
which  our  country  is  now  taking  in  the  world's  affairs. 

Under  these  conditions  it  seems  that  the  logical  thing  for  the 
United  States  Government  to  do  at  the  present  time,  without  respect 
to  what  the  other  nations  may  or  may  not  promise  to  do,  would  be 
to  stop  short  in  the  increase  of  the  army  and  of  the  navy  and  let  it 
be  known  to  all  the  world  that  it  will  live  as  if  it  trusted  the  sister 
nations,  and  is  ready  at  any  moment  to  unite  with  them  in  an  agree- 
ment for  general  limitation  of  armaments.  Such  an  example  would 
almost  certainly  meet  with  an  immediate  and  cordial  response  from 
the  other  nations,  on  whom  the  burdens  of  the  present  conditions  bear 
much  more  heavily  than  upon  us. 

But  however  this  may  be  as  to  the  United  States  or  any  other  single 
nation,  it  seems  perfectly  clear,  under  all  the  conditions  of  the  times, 
that  it  is  the  imperative  duty  of  the  governments,  in  their  collective 
capacity,  to  reach  an  agreement  which  at  a  very  early  day  will 
relieve  them,  one  and  all,  from  the  burdens  which  have  grown  to  be 
so  great  and  exhausting  and  which  the  peoples  ought  no  longer  to  be 
called  upon  to  bear.  The  nation  that  leads  in  inducing  the  powerSi 
of  the  world  to  take  this  step  —  and  some  nation  ought  at  once  to  take 
the  lead  —  will  have  won  for  itself  a  place  of  honor  in  the  world's 
history,  than  which  it  would  be  difficult  to  conceive  a  higher  or  a 
nobler. 

Bbnjamin  F.  Tbubblood. 


THE  PROPOSED  COURT  OF  ARBITRAL  JUSTICE  ^ 

Before  undertaking  a  systematic  and  analytical  exposition  of  the 
project  relating  to  the  establishment  of  an  arbitral  court  of  justice  as 
approved  by  the  Committee  of  Examination  B  and  referred  to  the 
First  Subcommission  of  the  First  Commission,  it  may  be  useful  to 
devote  a  few  lines,  by  way  of  introduction,  to  the  Permanent  Tribmial 
of  Arbitration  created  in  1899  by  the  First  Conference  and  alongside 
which  it  is  proposed  to  establish  an  arbitral  court  of  justice. 

It  will  be  remembered  that,  in  accordance  with  article  16  of  the 
convention  of  1899,  "  in  questions  of  a  legal  nature  and  primarily  in 
questions  regarding  the  interpretation  or  application  of  international 
conventions  arbitration  is  recognized  by  the  signatory  powers  as  the 
most  effective  and  at  the  same  time  most  equitable  means  of  settling 
controversies  which  have  not  been  settled  through  dipl(Mnatic 
channels.*' 

In  order  that  this  solemn  declaration,  based  on  a  principle  as  broad 
as  it  is  beneficent,  might  not  remain  a  dead  letter,  the  conference 
undertook  the  creation  of  a  tribunal  before  which  international  con- 
troversies should  be  settled  by  arbitration.  Article  20  therefore 
provides : 

For  the  purpose  of  facilitating  recourse  to  arbitration  in  international 
controversies  which  have  failed  to  be  settled  through  diplomatic  channels, 
the  signatory  powers  agree  to  organize  a  Permanent  Tribunal  of  Arbi- 
tration, accessible  at  all  times  and,  unless  otherwise  stipulated  by  the 
parties,  operating  in  accordance  with  the  rules  of  procedure  contained 
in  the  present  convention. 

The  authors  of  the  convention  had  in  view  the  settlement  of  con- 
troversies by  arbitration,  and,  the  choice  of  the  judges  being  one  of 
the  essentials  of  arbitration,  thev  added  in  article  17 : 

The  arbitration  convention  is  concluded  for  controversies  already  exist- 
ing or  which  may  arise;  it  may  relate  to  any  controversy  or  only  to 
controversies  of  a  certain  category. 

1  The  introduction  to  this  article  (pp.  772-783),  concerning  the  proceedings  in 
commission,  is  a  translation  of  the  report  which  the  writer  of  the  present  article 
had  the  honor  to  present  to  the  conference,  and  which  will  form  a  chapter  in  a 
forthcoming  book  on  the  Hague  Conferences. —  J.  B.  S. 
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Upon  comparing  these  articles  16,  20,  and  17  it  appears  obvious 
that  questions  of  a  purely  legal  nature  were  considered  at  that  time 
as  being  peculiarly  susceptible  of  arbitration,  and  that  it  was  hoped 
that  by  creating  a  permanent  tribunal  these  questions  could  fre- 
quently be  arbitrated  and  decided  on  the  basis  of  respect  for  the  law. 
There  was  reason  to  believe  that  the  foundation  had  been  laid  for  a 
real  court  in  the  legal  sense  of  the  word,  except  that  in  place  of  judges 
there  would  be  arbitrators  appointed  by  the  free  choice  of  the  parties. 

However,  from  the  very  fact  that  article  21  gave  the  court  juris- 
diction in  all  arbitration  cases,  it  is  obvious  that  the  framers  of  the 
convention  considered  it  possible  to  submit  to  it  other  problems  than 
those  of  an  exclusively  legal  nature.  The  unique  institution  which 
was  being  created  was  thus  competent  at  once  for  purely  legal  ques- 
tions, which  it  was  to  decide  on  the  basis  of  a  respect  for  the  law,  and 
for  broader  problems  of  an  extra-juridical  nature,  the  decision  de- 
volving in  either  case  upon  judges,  or  rather  arbitrators,  chosen  by 
the  parties  at  variance. 

In  modem  nations  judicial  questions  are  decided  in  courts  of  jus- 
tice by  magistrates  who  do  not  derive  their  authority  from  the  liti- 
gants, but  in  cases  susceptible  of  an  agreement  to  arbitrate  judges 
chosen  by  the  litigants  are  as  appropriate  as  they  would  be  inappro- 
priate in  a  court  of  justice. 

The  difference  between  legal  (juridical)  and  nonjuridical  ques- 
tions, as  well  as  the  procedure  applicable  to  each,  was  clearly  eluci- 
dated by  His  Excellency  M.  Bourgeois  before  tlie  First  Commission. 
Eeplying  to  the  criticism  directed  by  Mr.  Choate  and  Mr.  Asser 
against  the  work  of  1899,  he  says  that  — 

If  there  are  not  at  present  any  judges  at  The  Hague  it  is  because  the 
conference  of  1899,  taking  into  consideration  the  whole  field  open  to 
arbitration,  intended  to  leave  to  the  parties  the  duty  of  choosing  their 
judges,  which  choice  is  essential  in  all  cases  of  peculiar  gravity.  We 
should  not  [he  added]  like  to  see  the  court  created  in  1899  lo?e  its 
character  as  a  real  court  of  arbitration  entirely,  and  we  intend  to  pre- 
serve this  freedom  of  choice  of  the  judges  in  all  cases  where  no  other 
rule  is  provided. 

In  controversies  of  a  political  nature,  especially,  we  think  that  this  will 
always  be  the  real  rule  of  arbitration,  and  that  no  nation,  big  or  small, 
will  consent  to  go  before  a  court  of  arbitration  unless  it  takes  an  active 
part  in  the  appointment  of  the  members  composing  it. 
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But  is  the  case  the  same  in  questions  of  a  purely  legal  nature?  Cm 
the  same  uneasiness  and  distrust  appear  here?  And  does  not  every  one 
realize  that  a  real  court,  composed  of  real  jurisconsults,  may  be  con- 
sidered as  the  most  competent  organ  for  deciding  controversies  of  this 
character  and  for  rendering  decisions  on  pure  questions  of  law? 

In  our  opinion,  therefore,  either  the  old  system  of  1899  or  the  new 
system  of  a  truly  permanent  court  may  be  preferred,  according  to  the 
nature  of  the  case.  At  all  events  there  is  no  intention  whatever  of 
making  the  new  system  compulsory.  The  choice  between  the  tribunal 
of  1899  and  the  court  of  1907  will  be  optional,  and  experience  will  show 
the  advantages  or  disadvantages  of  the  two  systems. 

With  these  objects  in  view  the  framers  of  the  present  draft  have 
set  out  to  organize  a  court  which  shall  be  competent  primarily  to 
decide  controversies  of  a  legal  nature.  However,  they  did  not  desire 
to  render  it  overexclusive  by  prohibiting  it  from  passing  on  differ- 
ences of  another  character.  Their  purpose  was,  above  all,  to  advance 
the  work  of  1899,  giving  it  a  new  and  unmistakable  scope  by  the 
establishment  of  an  arbitral  court  of  justice  to  pass  judicially  on 
international  controversies. 

Article  20,  cited  above,  speaks  of  a  permanent  tribunal,  but  every 
one  knows  that  the  tribunal  is  not  permanent,  because  it  must  be 
organized  on  the  occasion  of  every  case  submitted  to  it  The  only 
permanent  thing  is  a  list  from  which  the  judges  must  be  selected  in 
each  particular  case.  The  framers  of  the  convention  also  desired 
that  the  court  should  be  acoesible  at  all  times  to  the  parties,  but  their 
hopes  have  been  disappointed  by  the  material  defects  of  the  institu- 
tion. It  can  not  be  said  that  a  court  which  does  not  exist  is  accessi- 
ble at  any  time,  much  less  at  all  times.  One  of  the  founders  and 
friends  of  the  court,  His  Excellency  Mr.  Asser,  said  of  this  institu- 
tion :  "  It  is  difficult,  time-consuming,  and  expensive  to  set  it  into 
operation." 

However,  as  Mr.  Choate  observed  (First  Subcommission,  ninth 
session,  pp.  2-3)  : 

When  we  read  the  speeches  which  were  delivered  while  the  establiph- 
ment  of  this  court  was  being  discussed,  we  see  that  it  was  considered  as 
an  experiment  and  that  it  was  hoped  it  might  serve  as  a  basis  for  the 
work  of  a  future  conference.  Our  efforts  [he  added]  are  not  being 
directed  toward  diminishing  this  work,  but  on  the  contrary  toward  build- 
ing up  on  its  foundation,  and  we  now  seek  the  support  of  those  who 
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began  it.  However  great  the  result  of  the  First  Conference  may  have 
been  in  this  regard,  it  could  not  satisfy  the  ever-increasing  demands  of 
the  nations,  only  four  cases  having  been  submitted,  and  two-thirds  of 
the  judges,  the  total  number  of  whom  is  about  sixty,  were  not  called 
upon  to  sit.  It  was  certainly  not  owing  to  a  lack  of  competence  on  the 
part  of  the  eminent  judges,  and  it  is  these  very  persons  whom  we  should 
like  to  have  to  compose  the  new  court.  ...  It  appears  to  me  as  if 
certain  nations  had  failed  to  appear  before  the  Tribunal  of  The  Hague 
on  account  of  the  expense  involved  by  such  a  recourse.  We  should 
therefore  first  of  all  provide  for  having  the  expenses  of  the  court,  inchul  • 
ing  the  judges'  salaries,  borne  in  common  by  all  the  signatory  powers. 

The  absence  of  all  continuity  in  the  Permanent  Tribunal  has  greatly 
diminished  its  force  and  its  influence.  Each  of  its  meetings  has  been 
disconnected  with  the  others,  and  its  occasional  decisions,  separated  by 
both  time  and  the  diversity  of  their  objects,  have  done  little  to  advance 
the  progress  of  the  science  of  international  law.  They  have  done  no 
more  toward  establishing  the  international  jurisprudence  which  we  are 
entitled  to  expect  from  a  tribunal  backed  by  the  consent  of  all  nations. 

Nevertheless,  the  Permanent  Tribunal  has  done  some  good  work,  but 
it  was  within  the  restricted  limits  within  which  it  was  allowed  to  operate. 

Let  us  try  to  make  of  it  a  Permanent  Tribunal,  with  regular  and 
continuous  sessions.  Such  a  tribunal  would  render  its  decisions  on  the 
authority  of  the  united  nations.  It  would  gradually  create  a  definite 
system  of  international  law,  which  would  have  to  be  considered  by  the 
nations  as  a  rule  of  conduct.  By  making  this  step  in  advance  we  shall 
justify  the  confidence  which  has  been  placed  in  us,  and  we  shall  make 
the  work  of  this  Second  Conference  truly  worthy  of  comparison  with 
that  of  1899. 

Such  are  the  general  outlines  of  the  project  which  we  present  to 
you. 

To  point  out  the  obvious  defects  of  the  old  tribunal  is  by  no  means 
seeking  to  belittle  it.  It  marks  a  stage  in  the  evolution  of  arbitra- 
tion, but  experience  shows  us  that  although  the  theory  worked  out 
may  have  been  correct  the  practice  is  susceptible  of  improvements. 
The  most  effectual  progress  will  be  to  render  the  tribunal  permanent 
in  fact.  If  any  testimony  were  necessary  regarding  the  need  of  these 
improvements,  what  more  eloquent  and  authoritative  testimony  could 
be  found  than  that  of  M.  de  Martens,  the  advocate  and  one  of  the 
founders  of  the  court,  the  most  experienced  of  living  arbitrators,  who, 
during  the  very  first  days  of  the  conference,  presented  a  proposition 
regarding  the  establishment  of  a  permanent  judicial  committee, 
chosen  from  among  the  members  of  the  present  court  ?     If  the  father 
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himself  lays  his  hand  on  his  child  and  suggests  to  him  the  improve* 
ments  of  which  he  is  susceptible,  why  be  astonished  if  the  godfather 
also  raises  his  voice  and  speaks  out  boldly  ? 

The  United  States  have  always  looked  with  favor  upon  inte^ 
national  arbitration.  This  is  abundantly  shown  in  the  cumbrous 
volumes  of  Moore's  Digest,  which  relates  the  arbitration  cases  in 
which  the  United  States  have  taken  part  In  1899  the  American 
delegation  worked  ardently  together  with  the  English  and  Russian 
delegations  for  the  creation  of  the  present  tribunal,  and  the  United 
States  have  appeared  as  plaintiflF  in  some  of  the  cases  which  it  has  had 
to  examine.  Having  won  their  suit,  it  is  by  no  means  in  the  attitude 
of  an  unsuccessful  litigant  that  they  are  proposing  changes  and  modi- 
fications. Their  own  experience  and  a  study  of  their  Supreme  Court 
have  shown  them  that  an  arbitral  court  of  justice  may  be  created  to 
decide  the  controversies  arising  among  the  sovereign  members  of  the 
family  of  nations  just  as  reliably  and  equitably  as  the  Supreme  Court 
decides  diflFerences  of  an  international  character  arising  among  the 
States  of  the  American  Union. 

The  attitude  of  the  United  States  has  never  belied  itself,  for  they 
have  constantly  declared  that  to  them  the  tribunal  established  in  1899 
was  but  the  first  step  toward  a  permanent  arbitral  court  of  justice 

which  thev  would  have  liked  to  have  had  established  even  in  1S99. 

t- 

The  fact  is  they  had  but  to  consider  their  own  past,  which  i<  still 
recent,  in  order  to  confirm  them  in  this  o])inion.  It  is  not  generally 
rememl:)erecl  that  the  United  States  established  a  court  of  arbitration 
just  one  hundred  years  ago.  The  fundamental  constitutional  act, 
designated  under  the  name  of  "  Articles  of  Confederation,''  estab- 
lishes, both  in  theoi-y  and  in  fact,  the  rule  of  arbitration  for  the 
solution  of  "  international  "  difficulties  arising  among  the  States. 

According  to  the  text,  the  Congress  would  be  the  last  resort  in 
exercising  jurisdiction  over  contests  already  existing  or  to  arise 
regarding  boundaries,  jurisdiction,  and  other  matters.  Here  is  the 
way  its  jurisdiction  was  exercised.  When  the  authorities  or  author- 
ized agents  of  a  State  demanded  a  judicial  investigation,  notice  of 
the  fact  was  given  to  the  other  State  in  controversy  and  a  day  was 
set  for  the  appearance  of  the  two  parties  through  representatives. 
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The  parties  were  invited  to  appoint  the  members  of  the  tribunal  by 
common  consent  Failing  an  understanding,  Congress  designated 
three  citizens  of  each  of  the  States  of  the  Union  (thirty-nine),  and 
from  the  list  thus  formed  each  party,  beginning  with  the  defendant, 
could  strike  out  a  name  until  only  thirteen  remained.  From  these 
thirteen,  seven  or  nine  were  drawn  by  lot,  and  the  persons  thus 
designated  composed  the  court,  which  decided  the  controversy  by  a 
majority  of  votes.  .  A  quorum  of  at  least  five  judges  was  required. 
In  case  of  nonappearance  of  one  of  the  parties  without  a  valid  reason, 
or  of  his  refusal  to  take  part  in  the  formation  of  the  tribunal,  the 
Secretary  of  the  Congress  performed  this  duty  in  his  stead.  The 
award  was  final  in  all  cases,  and  each  State  pledged  itself  to  carry 
out  the  award  in  good  faith.  The  judges  had  to  take  an  oath  before 
the  Supreme  Court  of  the  State  where  the  tribunal  sat  that  they 
would  perform  their  duties  carefully  and  without  partiality  or  desire 
for  gain. 

A  mere  cursory  perusal  of  these  provisions  shows  what  a  striking 
similarity  there  is  between  the  Hague  Tribunal  and  its  American 
predecessor. 

The  destinies  of  the  American  Tribunal  of  Arbitration  were  of 
brief  duration.  It  did  not  justify  its  creation.  Lacking  in  the 
essentials  of  a  court  of  justice,  it  was  supplanted  after  ten  years  by 
the  present  Supreme  Court,  before  which  are  judicially  decided 
many  controversies  which,  arising  between  sovereign  and  indepen- 
dent States,  might  lead  to  war.^ 

Will  history  repeat  itself  again  ? 

Knowing  the  weaknesses  and  defects  of  the  American  Court  of 
Arbitration,  as  well  as  the  admirable  results  of  a  judicial  adjustment 
of  international  controversies  by  a  permanent  court  composed  of 
professional  judges,  the  United  States  delegation  oflFered  a  scheme 
of  organization  of  a  regular  judicial  court  composed  of  learned  and 
experienced  judges  and  open  wide  to  all  the  signatory  powers  with- 
out the  delays  and  formalities  necessary  in  the  organization  of  a 
special  tribunal  for  each  particular  case. 

When  the  First  Subcommission  of  the  First  Commission  met  on 

2  Missouri  v.  Illinois   (1005),  200  U.  S.  406,  518. 
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August  1,  1907,  it  found  itself  confronted  by  two  propositions  re- 
garding the  permanence  of  the  international  tribunal.  The  first  was 
a  Russian  project  and  the  second  the  original  project  of  the  American 
delegation. 

The  general  discussion,  which  was  continued  on  August  3,  was  on 
the  question  as  to  whether  the  establishment  of  a  permanent  court 
composed  of  judges  and  ready  to  take  up  and  decide  the  questions 
submitted  to  it  was  desirable  under  the  present  circumstances. 

On  August  1  His  Excellency  Mr.  Joseph  H.  Choate,  first  delegate 
of  the  United  States,  supported  the  American  proposition.  He  first 
read  a  passage  from  a  letter  which  President  Roosevelt  wrote  on 
April  5,  1907,  to  Mr.  Carnegie,  and  which  was  read  publicly  to  the 
Peace  Congress  assembled  at  New  York.  The  President  expresses 
himself  as  follows : 

I  hope  to  see  adopted  by  the  conference  a  general  arbitration  treaty 
among  the  nations,  and  I  hope  that  the  jurisdiction  of  the  Tribunal  of 
The  Hague  will  be  extended  and  rendered  more  permanent.  I  hope 
that  judges  will  be  appointed  for  a  fixed  term  and  that  they  will  be  pud 
an  adequate  salary  in  order  that  the  likelihood  may  continually  increase 
of  having  every  controversy  arising  among  great  or  smaU  nations 
decided  by  this  tribunal,  just  as  a  judge  in  our  country  decides  among 
powerful  or  weak  individuals  who  have  recourse  to  him.  Doubtless 
many  other  matters  will  be  taken  up  at  The  Hague,  but  it  seems  as  if  a 
general  arbitration  treaty  may  be  the  most  important  of  all. 

Mr.  Choate  announced  that  the  instructions  given  to  the  delegation 
'were  that  it  secure  tlie  acceptance,  if  possible,  of  a  plan  r^ulatbg 
the  selection  of  the  judges,  so  that  the  various  systems  of  law  and 
the  prncipal  languages  may  be  equitably  represented. 

In  our  plan  [he  says]  we  have  voluntarily  refrained  from  giving  even 
an  outline  of  the  details  of  organization  and  operation  of  the  court 
whicli  we  propose.  We  did  not  think  that  one  nation  could,  by  itself, 
determine  or  even  suggest  these  details,  which  should  be  evolved  as  a 
result  of  discussion  among  the  representatives  of  the  various  nations. 

The  plan  which  we  propose  to  you  does  not  change  the  optional 
character  of  the  tribunal  already  established  in  the  least.  No  nation 
can  be  compelled  to  appear  before  the  court.  The  latter  sliall  be  open 
to  all  who  wish  to  settle  their  differences  by  peaceful  means. 

Having  thus  described  the  project,  Mr.  Choate  set  forth  its  gen- 
eral provisions  roughly  as  follows: 
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In  the  first  article  a  permanent  court  of  arbitration  is  to  be  estab- 
lished. This  is  the  great  principle  on  which  the  conference  should 
pronounce  at  the  very  start  The  judges  should  be  of  the  highest 
moral  standing,  and  be  of  recognized  competency  in  matters  of  inter- 
national law.  They  should  be  chosen  in  such  a  way  that  all  the 
nations,  both  weak  and  strong,  may  take  part,  without  distinction,  in 
their  appointment*  They  should  insure  an  equitable  representation 
of  all  the  various  systems  of  law  and  procedure  and  of  the  principal 
languages  of  the  world,  be  appointed  for  a  fixed  term,  to  be  determined 
by  the  conference,  and  hold  their  office  until  their  successors  are 
appointed. 

According  to  the  second  article  the  Permanent  Court  is  to  meet 
«very  year  at  The  Hague  and  sit  until  it  has  completed  the  examina- 
tion of  the  cases  submitted  to  it;  appoint  its  personnel  and,  as  far 
as  not  determined  by  the  conference,  regulate  its  procedure.  All 
decisions  of  the  court  shall  be  rendered  by  a  majority  of  votes. 

It  is  expedient  that  the  judges  be  of  equal  rank,  enjoy  diplomatic 
unmunity,  and  receive  a  salary  paid  by  the  nations  in  common  and 
aufficient  to  enable  them  to  devote  all  the  time  necessary  to  the  affairs 
of  the  court.  The  third  article  expresses  the  desire  that,  unless  other- 
wise agreed,  no  judge  of  the  court  shall  take  part  in  the  examination 
of  controversies  affecting  his  own  nation.  In  other  words,  this  tri- 
bunal is  to  be  a  regular  court  and  have  nothing  in  common  with  a 
mixed  commission. 

As  indicated  in  article  4,  the  jurisdiction  of  the  Permanent  Court 
would  extend  to  all  differences  of  an  international  character  among 
sovereign  nations  and  not  settled  through  diplomatic  channels,  when 
the  parties  agree  to  submit  to  this  jurisdiction.  The  court  would 
•decide  in  the  first  resort,  while  remaining  competent  to  receive 
appeals  from  other  courts  and  to  examine  the  respective  rights  and 
duties  resulting  from  the  conclusions  of  commissions  of  inquiry,  or 
from  the  decisions  of  special  tribunals  of  arbitration. 

Article  5  stipulates  that  the  judges  of  the  court  may  be  called  upon 
to  sit  on  the  commissions  of  inquiry  or  in  tribunals  of  arbitration 
appointed  for  a  particular  case.  In  this  latter  case  it  is  evident  tliat 
the  judges  could  not  examine  on  appeal  a  decision  in  which  they 
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had  taken  part  In  short,  the  court  would  be  competent  to  settle 
any  international  controversy  which  the  powers  might  deem  proper 
to  submit  to  it.* 

His  Excellency  M.  de  Martens  then  delivered  a  remarkable  speech 
showing  that  the  possibility  of  creating  the  Permanent  Court  was 
by  no  means  precluded  and  giving  the  support  of  his  theoretical  and 
practical  experience  to  the  idea  of  its  permanency. 

We  are  agreed  [he  said]  on  one  essential  and  indisputable  fact,  viz, 
that  the  present  Permanent  Court  is  not  organized  as  it  should  be.  An 
improvement  is  needed  and  it  is  our  task  to  make  it.  This  task  is  an 
important  one  —  indeed,  the  most  important  one,  in  my  opinion,  of  aU 
those  devolving  upon  us. 

I  have  under  my  eyes  the  Bussian  circular  of  April  3,  1906,  which 
contains  the  program  adopted  by  all  the  powers.  It  speaks,  first  of  all, 
of  the  necessity  of  perfecting  the  principal  creation  of  the  conference 
of  1899  —  that  is,  the  Permanent  Court.  The  First  Conference  departed 
with  the  conviction  that  its  task  would  be  completed  subsequently  as  a 
result  of  the  steady  progress  of  enlightenment  among  peoples,  and  as 
the  results  of  acquired  experience  manifested  themselves.  Its  most  im- 
portant creation,  the  International  Court  of  Arbitration,  is  an  institu- 
tion which  has  already  been  tested  and  which  has  grouped  together  for 
the  general  welfare,  as  an  areopagus,  jurisconsults  enjoying  nnivergal 
respect. 

However,  M.  de  Martens  realizes  the  deficiencies  in  the  work  of 

1899.     "  The  court  of  1899  is  but  an  idea  which  occasionally  as- 

«- 

sumes  shape  and  then  again  disappears."  This  is  what  induced  the 
Russian  delegation  to  present  a  project,  but  it  does  not  by  any  mean? 
mean  to  offer  this  project  as  the  sole  basis  of  the  deliberations.  The 
project  in  the  first  place  sanctions  the  absolute  choice  of  the  arbitra- 
tors by  the  lowers.  The  idea  of  the  list  is  retained,  but,  considering 
that  the  arbitrators  composing  it  should  be  known  and  be  at  le^st  in 
part  at  the  dis}X)sal  of  the  nations,  if.  de  Martens  suggests  the  idea 
of  periodical  meetings  during  which  the  members  would  select  a 
permanent  tribunal  of  arbitration  to  be  always  at  the  disposal  of 
the  powers  which  might  desire  to  have  recourse  to  it. 

This    pennanent   court    would   be   composed   of   three   members. 
However,   the  number  of  judges  could  be  increased   at  any  time. 

3  Mr.  Scott  thereupon  explained  technicaUy  and  in  detail  the  principles  which 
might  sen^e  as  a  basis  for  the  establishment  of  an  international  permanent  court 
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Instead  of  three  members,  five,  seven,  or  nine  members  could  be 
elected.     This  is  a  question  of  detail. 

The  advantage  of  the  Kussian  project  consists  in  the  retention  of 
the  present  foundations,  on  which  it  proposes  to  construct  another 
edifice  better  adapted  to  the  just  demands  of  international  life. 

In  words  which  were  impressive  by  their  eloquent  brevity,  Baron 
Marschal  de  Bieberstein  gave  assurance  that  the  proposed  court 
would  have  the  support  of  the  German  delegation. 

I  declared  a  few  days  ago  [he  said]  that  the  German  Government 
considers  the  establishment  of  a  permanent  court  of  arbitration  as  a  real 
step  in  the  line  of  progress. 

I  wish  now,  while  this  discussion  is  being  opened,  to  formally  repeat 
my  declarations  in  the  name  of  the  German  delegation.  I  take  real 
pleasure  in  accepting  the  general  principles  so  eloquently  defended  by 
the  delegates  from  the  United  States. 

We  are  ready  to  devote  all  our  energy  toward  the  accomplishment  of 
this  task  which  M.  de  Martens  very  correctly  defined,  on  presenting  it, 
as  one  of  the  most  important  ones  of  the  Second  Peace  Conference. 

Sir  Edward  Fry  gave  to  the  idea  the  support  of  the  British  dele- 
gation, and  Messrs.  de  la  Barra,  in  behalf  of  Mexico ;  Larreta,  Drago, 
and  Saenz  Pena,  first  delegates  from  Argentina,  stated  that  their 
delegations  were  in  favor  of  the  idea  of  permanency.  At  the  follow- 
ing session  Messrs.  Esteva,  first  delegate  from  Mexico ;  Milovanovitch, 
in  the  name  of  the  Servian  delegation;  Belisario  Porras,  delegate 
from  the  Kepublic  of  Panama ;  J.  N.  Leger,  delegate  from  Haiti ; 
Jose  Gil  Fortoul,  delegate  from  Venezuela;  Ivan  Karandjouloif 
delegate  from  Bulgaria ;  the  Marquis  de  Soveral,  in  behalf  of  Portu- 
gal; Samad  Khan  Momtas-es-Saltaneh,  in  behalf  of  Persia;  and  J. 
P.  Castro,  in  behalf  of  Uruguay,  stated  that  they  agreed  to  the 
general  outlines  of  the  American  project,  some  without  any  reserva- 
tion and  others  making  reservations  regarding  the  composition  of  the 
court.  Mr.  Esteva,  in  particular,  stated  that  he  voted  only  with 
reservations  "  because  the  principles  which  were  to  serve  as  a  basis  in 
the  establishment  of  the  Permanent  Court  were  of  such  great  im- 
portance that  the  Mexican  delegation  would  not  give  its  final  vote 
until  it  had  learned  of  the  various  projects  for  the  organization  of 
the  court." 
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During  the  same  session  of  August  3,  Mr.  Choate  called  attendonrxo^QQ 
to  the  freedom  which  every  party  in  controversy  would  have  in  choo6-^^i^:>^)^ 
ing  between  the  new  institution,  which  was  not  compulsory  in  anj^,cx-,anv 
respect,  and  the  court  of  1899,  which  it  was  not  intended  to  8upplant^xx:.iiit. 

His  Excellency  Mr.  Beemaert  delivered  an  important  and  csltcs^  M.MTe- 
fully  worded  address  on  this  subject,  in  whidi,  combatting  the  argng»";^gp- 
ments  adduced  in  favor  of  the  proposed  court,  he  expressed  his  deef -^^.^sep 
conviction  that  the  progress  should  be  made  in  the  old  direction,  9Ln^M:x.Mid 
that  the  institution  of  1899  was  preferable  to  the  one  proposed  to  bczff^     be 
established,  which,  by  forcing  permanent  judges  on  the  parties  iiSt      in 
controversy,  threatened  to  violate  the  principle  of  free  choice  —  a  mw  an 
essential  feature  of  arbitration. 

Sir  Edward  Fry  replied  briefly  to  him,  setting  forth  clearly  in  ^ 

few  sentences  the  problem  which  the  commission  had  to  solve: 


If  it  were  a  question  of  supplanting  the  present  Permanent  Court 
a  new  court  to  be  created,  I  should  without  hesitancy  side  with  Mk: 
Beemaert,  but  the  American  scheme  proposes  the  creation  of  a  new 
in  addition  to  the  present  court.     The  two  courts  will  work  togethi 
toward  the  same  goal  and  the  one  which  appears  to  answer  the  needs 
the  nations  best  will  survive. 

The  choice  will  be  free  to  the  nations,  and  it  is  very  certain  that  ihi 
most  effective  court  will  be  chosen. 

Mr.  Leon  Bourgeois,  speaking  as  first  delegate  from  Prance 
no  longer  as  president,  showed,  in  a  pointed  speech,  that  the  oi 
of  1899  and  that  which  it  was  proposed  to  create  would  each  have  i 
separate  sphere  of  activity  and  its  own  peculiar  interest  and  influeni 


What  we  must  find  out  [he  said]  is  whether,  for  limited  purposes  an 
under  special  conditions,  it  is  not  possible  to  secure  the  working  o 
arbitration  more  quickly  and  easily  under  a  new  form  in  no  way.  incom 
patible  with  the  first  form. 

In  questions  of  a  purely  legal  nature,  a  real  court  composed  of  juris-^ 
consults  should  be  considered  as  the  most  competent  organ.     .     .     . 
is  therefore  either  the  old  or  the  new  system  that  is  to  be  preferred, 
according  to  the  nature  of  the  cases. 

Thus  [he  concluded]  we  see  before  us  as  two  distinct  doqiaina,  that 
of  permanency  and  that  of  compulsoriness.  However,  we  reach  the  same 
conclusions  in  both  domains. 

In  the  domain  of  universal  arbitration  there  is  a  zone  of  possible 
compulsion  and  a  zone  of  necessary  option.     There  is  a  whole  lot  of 


^ihe 
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political  questions  which  the  condition  of  the  world  does  not  yet  permit 
to  be  submitted  universally  and  compulsorily  to  arbitration. 

Likewise,  in  the  domain  of  permanency,  there  are  cases  whose  nature 
is  such  as  to  permit  and  perhaps  to  warrant  their  submission  to  a* 
permanent  tribunal.  However,  there  are  others  for  which  the  system  of 
1899  remains  necessary,  for  it  alone  can  give  the  nations  the  confidence 
and  security  without  which  they  will  not  go  before  arbitrators. 

Thus,  it  is  seen  that  the  cases  in  which  the  permanent  court  is  possible 
are  the  same  as  those  in  which  compulsory  arbitration  is  acceptable, 
being,  generally  speaking,  cases  of  a  legal  nature.  Whereas  political 
cases,  in  which  the  nations  should  be  allowed  freedom  to  resort  to  arbi- 
tration, are  the  very  ones  in  which  arbitrators  are  necessary  rather  than 
judges,  that  is,  arbitrators  chosen  at  the  time  the  controversy  arises. 

The  president  having  thereupon  submitted  the  question  of  con- 
sidering the  American  proposition  to  a  vote,  twenty-eight  votes  were 
cast  in  favor  of  taking  under  consideration  the  establishment  of  a 
permanent  court  of  arbitration,  and  twelve  states  refraining  from 
voting.* 

The  American  and  Russian  propositions  were  then  referred  to  the 
Committee  of  Examination,  for  working  out  of  the  project 

The  Committee  of  Examination  was  therefore  confronted  by  two 
projects  at  its  first  meeting  on  August  13,  1907.  The  Russian 
project  was  not  discussed  therein.  The  American  project  served  as 
a  basis  for  discussion,  but  it  is  useless  to  consider  it  in  detail,  for  it 
was  withdrawn  in  favor  of  a  common  project  of  the  German,  Ameri- 
can, and  English  delegations.  Later,  at  the  third  meeting  of  August 
29,  His  Excellency  Mr.  Barbosa,  first  delegate  from  Brazil,  pre- 
sented a  project  which  he  accompanied  by  a  forceful  address  in 
which  he  went  into  considerable  detail.  This  project  was  afterwards 
withdrawn  by  Mr.  Barbosa.  Propositions  from  the  Bulgarian, 
Haitian,  and  Uruguayan  delegations  regarding  the  composition .  of 
a  permanent  court  were  also  deposited. 

The  Russian  project  sought  to  make  use  of  the  Permanent  Court 

4  Those  voting  in  favor  of  the  motion  were  Germany,  United  States,  Argentina, 
Brazil,  Bulgaria,  Chile,  China,  Colombia,  Cuba,  Dominican  Republic,  France, 
Great  Britain,  Haiti,  Italy,  Japan,  Luxemburg,  Mexico,  Montenegro,  Panama, 
Paraguay,  Netherlands,  Peru,  Persia,  Portugal,  Russia,  Salvador,  Uruguay, 
Venezuela.  Those  refraining  were  Austria-Hungary,  Belgium,  Denmark,  Spain, 
Greece,  Norway,  Roumania,  Servia,  Siam,  Sweden,  Switzerland,  Turkey. 
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and  out  of  its  membership  to  select  a  small  committee  ready  at  any 
time  to  receive  cases  and  to  decide  them.  For  example,  the  members 
of  the  Permanent  Court  of  Arbitration  were  to  assemble  every  year 
at  The  Hague  in  plenary  session : 

(1)  To  select  by  secret  ballot  three  members  from  the  list  of  arbitn- 
tore,  who  must  be  ready  at  any  time  during  the  ensuing  year  immediately 
to  constitute  the  Permanent  Tribunal  of  Arbitration;  (2)  to  take  cog- 
nizance of  the  annual  report  of  the  Administrative  Council  and  of  the 
International  Bureau;  (3)  to  express  the  opinion  of  the  Permanent 
Court  of  Arbitration  upon  the  questions  which  have  arisen  during  the 
sessions  of  the  tribunal  of  arbitration^  as  well  as  on  the  acts  of  the 
Administrative  Council  and  the  International  Bureau;  (4)  to  exchange 
their  ideas  regarding  the  progress  of  international  arbitration  in  general 

The  members  of  the  Permanent  Tribunal  of  Arbitration  were  to 
be  eligible  for  reelection.      An  examination  of  this  project  shows 
that  every  year  tlie  members  of  the  Permanent  Court  of  ArbifratioD; 
of  whom  there  could  not  be  more  than  four  from  each  state,  were  to 
assemble  at  The  Hague,  to  form  themselves  into  a  oommittee  on 
arbitration,  and  to  devise  means  whereby  arbitration  and  the  Perma- 
nent Court  might  be  made  more  effective.     They  were  to  choose  fran 
their  assembly  three  members,  who,  when  selected,  would  probably 
reside  in  The  Hague  and  devote  their  time  exclusively  to  cases  pre- 
sented for  their  decision.       The  distinction  is  thus  clearly  drawn 
between  the  Permanent  Court  on  the  one  hand,  which  is  in  reality 
nothing  but  a  panel  or  list  of  judges,  and  a  tribunal  of  arbitration 
and  a  court  in  the  ordinary  acceptation  of  the  term.      The  Russian 
project  if  adopted  would  have  been  a  decided  improvement  upon  the 
present  Permanent  Court,  Wause  it  would  have  created  a  tribunal 
in  session  before  which  litigants  might  appear.       The  aim  of  the 
project  undoubtedly  w^as  to  establish   this  permanent  tribunal  and 
to  interest  the  permanent  panal  in  the  procedure  by  having  them 
assemble  at  The  Hague  and  constitute  the  tribimal  for  the  siicceed- 
inc:  year.      Tlie  Russian  project  was  not  discussed  in  the  Committee 
of  Examination,  but  the  suggestion  of  a  permanent  tribunal  composed 
of  three  members  appears  in  the  project  draft  by  the  committee  and 
ultimately  accepted  by  the  conference. 

The  Brazilian  proposition  was  designed  to  constitute  a  workable 
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tribunal  in  accordance  with  the  requirements  of  juridical  equality 
Dot  merely  in  right  but  in  the  exercise  of  the  right  Each  signatory 
power  was  to  designate  a  person  able  and  willing  to  serve  as  a  judge, 
and  each  person  so  designated  was  to  serve  for  a  period  of  nine  years. 
In  order  that  the  court  should  deliberate  in  plenary  session  it  was 
necessary  for  at  least  one-quarter  of  the  members  appointed  to  be 
present,  and  in  order  to  assure  the  possibility  of  this  the  memberp 
appointed  were  to  be  divided  into  three  groups,  according  to  the 
alphabetical  order  of  the  signatures  of  the  convention.  The  judges 
classed  in  each  of  these  three  groups  were  to  sit  in  rotation  for  three 
years,  during  which  they  were  obliged  to  establish  their  residence 
within  twenty-four  hours  of  The  Hague,  to  which  they  might  be  sum- 
moned by  telegraph.  The  group  would  thus  form  the  court,  but  all 
members  of  the  court  were  to  have  a  right,  if  they  desired,  to  attend 
all  the  plenary  sessions  even  although  they  did  not  belong  to  the 
group  in  session.  The  parties  at  variance  were  to  be  free  to  submit 
their  controversy  to  the  full  court  or  to  choose  from  among  the  mem 
bers  of  the  court  such  number  of  judges  as  they  desired  to  consider 
their  controversy.  The  court  was  to  be  convened  in  plenary  session 
to  pass  upon  controversies  submitted  to  them  by  the  parties,  or  if  the 
matter  in  litigation  was  referred  to  a  less  number  of  arbitrators,  then 
the  full  court  was  to  be  convened  upon  the  request  of  the  arbitrator? 
in  order  to  settle  a  question  raised  among  them  during  the  trial  of 
the  case. 

The  Brazilian  plan  was  thus  to  have  each  nation,  large  or  small, 
designate  one  judge,  and  as  forty-six  nations  were  invited  to  The 
Hague  we  may  place  the  number  of  judges  at  forty-six.  These  forty- 
six  judges  were  to  be  arranged  in  an  alphabetical  table  and  the  first 
third  were  to  be  set  aside  as  group  1,  the  second  third  as  group  2,  and 
the  last  third  as  group  3.  The  membership  of  the  group  would  not 
be  more  than  fifteen ;  it  might  be  less,  because  several  nations  might 
appoint  one  and  the  same  person  as  their  representative.  The 
Brazilian  plan  differed  from  the  project  elaborated  by  the  committee 
in  that  it  was  inconsistent  with  the  existence  of  the  Permanent  Court 
as  constituted  in  1899,  and  accordingly  the  Brazilian  plan  contem- 
plated the  abolition  of  this  court  and  the  substitution  of  the  new  in 
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its  place.  As,  however,  the  project  was  not  disciissed  by  the  com- 
mittee and  was  withdrawn  by  Mr.  Barbosa  it  does  not  seem  advisable 
to  discuss  it  in  detail. 

As  far  as  is  known  the  American  delegation  was  the  only  one  that 
went  to  The  Hague  with  express  instructions  to  propose  the  estab 
lishment  of  a  permanent  court  of  justice  composed  of  judges  and 
acting  under  a  sense  of  judicial  responsibility.  The  Secretary  of 
State  is  a  partisan  of  a  permanent  court  and  he  instructed  the  Ameri- 
can  delegation  as  follows : 

The  method  in  which  arbitration  can  be  made  more  effective,  so  that 
nations  may  be  more  ready  to  have  recourse  to  it  voluntarily  and  to 
enter  into  treaties  by  which  they  bind  themselves  to  submit  to  it,  is 
indicated  by  observation  of  the  weakness  of  the  system  now  apparent 
There  can  be  no  doubt  that  the  principal  objection  to  arbitration  rests 
not  upon  the  unwillingness  of  nations  to  submit  their  controversies 
to  impartial  arbitration,  but  upon  an  apprehension  that  the  arbitra- 
tions to  which  they  submit  may  not  be  impartial.  It  has  been  a  veiy 
general  practice  for  arbitrators  to  act,  not  as  judges  deciding  ques- 
tions of  fact  and  law  upon  the  record  before  them  under  a  sense  of 
judicial  responsibility,  but  as  negotiators  effecting  settlements  of  the 
questions  brought  before  them  in  accordance  with  the  traditions  and 
usages  and  subject  to  all  the  considerations  and  influences  which  affect 
diplomatic  agents.  The  two  methods  are  radically  different,  proceed 
upon  different  standards  of  honorable  obligation,  and  frequently  lead 
to  widely  differing  results.  It  very  frequently  happens  that  a  nation 
wliich  would  be  very  willing  to  submit  its  differences  to  an  impartial 
judicial  detennination  is  unwilling  to  subject  them  to  this  kind  of  diplo- 
matic process.  If  there  could  be  a  tribunal  which  would  pass  upon  ques- 
tions between  nations  with  the  same  impartial  and  impersonal  judgment 
that  the  Supreme  Court  of  the  United  States  gives  to  questions  arising- 
between  citizens  of  the  different  States,  or  between  foreign  citizens  and 
the  citizens  of  the  United  States,  there  can  be  no  doubt  that  nations 
would  be  much  more  readv  to  submit  their  controversies  to  its  decision 
than  they  are  now  to  take  the  chances  of  arbitration.  It  should  be  vour 
effort  to  bring  about  in  the  Second  Conference  a  development  of  the 
Hague  Tribunal  into  a  permanent  tribunal  composed  of  judges  who  are 
judicial  officers  and  nothing  else,  who  are  paid  adequate  salaries,  who 
have  no  other  occupation,  and  who  will  devote  their  entire  time  to  the 
trial  and  decision  of  international  causes  by  judicial  methods  and  under 
a  sense  of  judicial  responsibility.  These  judges  should  be  so  selected 
from  the  different  countries  that  the  different  systems  of  law  and  pro- 
cedure and  the  principal  languages  shall  be  fairly  represented.  The 
court  should  be  made  of  such  dignity,  consideration,  and  rank  that  the 
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best  and  ablest  jurists  will  accept  appointment  to  it,  and  that  the  wliole 
world  will  have  absolute  confidence  in  its  judgments.  [Instructions  to 
Delegates,  p.  8.] 

In  the  passage  just  quoted  the  difference  between  the  court  of  1899 
and  the  proposed  court  of  1907  is  pointed  out  clearly.  The  first  is  a 
court  composed  of  honorable  men  with  high  standards  of  justice  but 
who  do  not  need  to  have  had  legal  training  or  judicial  experience. 
The  court  proposed  by  the  American  delegation  was  to  be  a  court  in 
the  technical  sense  of  the  word,  composed  of  judges  who  had  had 
experience  in  the  practice  and  interpretation  of  law,  and  therefore 
were  competent  to  decide  difficulties  presented  to  them  "  by  judicial 
methods  and  under  a  sense  of  judicial  responsibility."  The  judges 
were  not  to  be  selected  from  any  group  of  countries  but  chosen  in 
such  a  way  that  the  different  systems  of  law  and  procedure  as  well  as 
the  principal  languages  of  the  world  might  be  fairly  represented. 

It  will  be  noted  that  the  instructions  of  Mr.  Root  determined  the 
character  of  the  court,  and  the  first  article  of  the  project  as  ultimately 
drafted  is  little  more  than  a  paraphrase  of  his  instructions;  for  the 
court  is  not  only  to  be  free  and  easy  of  access  but  to  be  "  composed  of 
judges  representing  the  various  juridical  systems  of  the  world  and 
capable  of  insuring  continuity  in  jurisprudence  of  arbitration." 

After  weeks  of  careful  debate  and  discussion  in  the  Committee  of 
Examination,  and  after  some  slight  amendments  in  the  First  Com- 
mission a  project  of  thirty-five  articles  was  eventually  adopted  by 
the  conference,  and  recommended  for  adoption  as  soon  as  the  powers 
should  agree  upon  the  choice  of  judge  and  the  constitution  of  the 
court.  The  project  of  a  convention  which  it  is  hoped  will  be  put 
into  effect  by  the  powers  in  the  near  future  is  divided  into  three 
parts  —  articles  1  to  16  dealing  with  the  organization  of  the  court; 
articles  17  to  33  regulating  its  jurisdiction  and  procedure;  and 
articles  34  and  35  of  a  purely  formal  nature  regarding  the  duration 
of  the  convention  and  its  ratification. 

The  Permanent  Court  of  Arbitration  was  established  in  the  year 
1899  "  with  the  object  of  facilitating  an  immediate  recourse  to  arbi- 
tration for  international  differences  which  could  not  be  settled  by 

« 

diplomatic  methods."      The  proposed  court  of  1907  had  the  same 
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end  in  view,  namely,  to  promote  the  cause  of  arbitration.  But  the 
new  court  if  established,  while  it  might  compete  with  the  old,  was 
not  intended  to  supplant  it,  for  the  contracting  powers  agree  to  con- 
stitute it  "  without  altering  the  status  of  the  Permanent  Court  of 
Arbitration."  The  Permanent  Court  of  1899  was  to  be  accessible  at 
all  times,  but  however  much  one  may  commend  it,  still  we  must  admit 
that  it  did  not  and  could  not  realize  the  intention  of  its  founders  in 
this  respect  Indeed,  the  name  of  the  institution  is  very  unfortunate, 
because  there  is  in  reality  no  permanent  court.  There  is  at  best  a 
panel  or  list  of  judges  from  whom  the  signatory  powers  may  select  a 
number  to  form  a  temporary  tribunal  for  the  decision  of  a  case  sub- 
mitted to  it.  The  list  jis  indeed  permanent ;  the  tribunal  is  tempo- 
rary, and  has  to  be  constituted  anew  for  each  case. 

As  the  Permanent  Court  is  not  a  court  but  a  list ;  as  the  tribanal 
constituted  with  much  difficulty  and  delay  for  each  case  is  not  pef 
raanent,  but  temporary  and  occasional,  the  real  designation  of  the 
so-called  court  as  a  court  is  a  misnomer;  the  permanence  of  a  non- 
existing  court  is  a  fiction,  and  the  pretension  that  a  nonexisting  court 
to  be  created  from  a  list  of  judges  is  not  only  permanent  but  "  aocca- 
sible  at  all  times  "  is  self-deception.  The  true  nature  of  the  Pe^ 
manent  Court  was  clearly  and  repeatedly  pointed  out  by  Dr.  Zora 
during  the  First  Conference.  Germany  accepted  it  because  it  was 
not  permanent,  although  fearful  that  if  established  it  might  become 
so.  The  designation  of  the  list  as  a  permanent  court  instead  of  a 
mere  panel  has  created  the  impression  that  a  court  really  exists  and 
has  rendered  difficult  the  creation  of  a  new  and  different  institution. 
Such  is  the  magic  of  a  name. 

The  project  of  1907  contemplated  the  creation  of  a  truly  per- 
manent court  which  in  whole  or  in  part  should  hold  regular  terms 
and  be  in  session  at  The  Hague  during  the  life  of  the  convention. 
The  new  institution  was  to  be  easy  of  access  inasmuch  as  it  would  he 
open  to  any  contracting  party,  and  it  was  to  be  free  in  that  the 
expenses  of  the  court,  as  distinct  from  the  fees  of  counsel,  were  to  be 
borne  bv  the  community  of  nations.  The  temporary  tribunal  selected 
by  the  po\vers  in  controversy  might  be  composed  of  diplomats  or 
jurists,  and  would  not  necessarily  represent  anything  but  the  confi- 
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deuce  of  the  appointing  parties;  whereas  the  Court  of  Arbitral 
Justice  was  to  be  composed  of  judges  representing  the  various  juridi- 
cal systems  of  the  world  and  capable  of  insuring  continuity  in  juris- 
prudence of  arbitration.  This  last  qualification  is  of  fundamental 
importance  because  an  international  court  should  represent  the  various 
juridical  systems  of  the  world,  for  it  is  only  by  judges  trained  in 
these  various  systems  that  we  can  hope  to  create  and  develop  that 
international  equity  which  would  be  at  once  the  honor  and  the  justifi- 
cation of  the  court  And  finally,  the  importance  of  the  continuity  in 
jurisprudence  of  arbitration  should  not  be  overlooked,  because  each 
decision  of  a  permanent  court,  if  not  absolutely  binding  on  the  dis- 
cretion of  the  judges,  would  nevertheless  form  a  precedent,  and  a 
succession  of  precedents  would  build  up  a  compact  body  of  inter- 
national law  and  jurisprudence.  This  would  be  the  natural  conse- 
quence of  a  permanent  court  composed  of  judges  sitting  for  a  longer 
or  shorter  time.  It  can  hardly  be  expected  that  the  judgment  of  an 
occasional  court  will  profoundly  influence  the  judgment  of  a  subse- 
quent temporary  tribunal  composed  of  different  judges.  The  esprit 
de  corps  is  lacking,  even  although  each  body  acts  under  a  sense  of 
judicial  responsibility. 

The  convention  of  1899  provided  that  the  panel  should  be  com- 
posed of  not  more  than  four  persons  nominated  by  each  signatory 
power,  "  of  recognized  competence  in  questions  of  international  law, 
enjoying  the  highest  moral  reputation,  and  disposed  to  accept  the 
duties  of  arbitrator."  The  judges  of  the  proposed  Court  of  Arbitral 
Justice  were  likewise  to  be  persons  of  moral  reputation  and  recog- 
nized competence  in  matters  of  international  law.  So  far  the  insti- 
tutions have  a  point  in  common;  but  the  judicial  nature  of  the 
creation  of  1907  at  once  appears  in  the  further  requirement  that 
the  persons  designated  as  judges  shall  possess  the  qualifications  re- 
quired for  judges  in  the  higher  courts  of  their  respective  countries  or 
shall  be  jurists  of  recognized  competency.  We  see,  therefore,  that  the 
conference  of  1907  sought  to  establish  a  permanent  court  composed 
of  judges  who  either  had  occupied  judicial  positions  or  who  were 
qualified  for  it  by  the  laws  of  their  respective  countries  in  order  that, 
acting  under  a  sense  of  judicial  responsibility,  their  judgments  would 
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command  the  respect  alike  of  plaintiff  and  defendant.  The  first 
article  stipulated  that  the  Court  of  Arbitral  Justice  was  to  be  estab- 
lished without  striking  a  blow  at  the  Permanent  Court  of  1899.  la 
order  to  establish  a  connection  between  the  two,  although  the  two 
courts  were  to  be  independent  of  one  another,  it  was  hoped  that  the 
judges  of  the  new  court  should  be  appointed  as  far  as  possible  fronr 
the  permanent  panel  of  the  old.  It  was  felt  that  the  nations  would 
have  greater  confidence  in  the  new  institution  if  it  were  not  opposed 
to  the  creation  of  1899,  but  stood  in  close  relation  to  it 

The  judges  of  the  permanent  panel  of  1899  were  to  be  selected  for 
a  period  of  six  years,  subject  to  reappointment,  and  in  case  of  death  or 
resignation  their  places  were  to  be  filled  in  accordance  with  the  method 
of  their  appointment.  The  judges  of  the  Court  of  Arbitral  Justice 
were  to  be  appointed  for  a  period  of  twelve  years,  counting  from  the 
date  on  which  the  appointment  is  notified  to  the  Administrative 
Council,  and  were  eligible  for  reappointment.  In  case  of  death  or 
withdrawal,  the  vacancy  was  to  be  filled  in  the  manner  of  the  original 
appointment.  The  appointment,  however,  was  to  be  for  the  full 
period  of  twelve  years.  A  long  period  of  service  was  thought  essen- 
tial to  the  success  of  the  projected  court,  for  however  good  a  judge 
may  be  at  the  date  of  his  appointment  experience  on  the  bench  devel- 
ops his  faculties  and  makes  him  more  competent.  Experience  like- 
wise often  develops  latent  and  unsuspected  faculties.  The  fraraers 
of  the  convention  thought  that  six  years  —  the  tenure  of  the  judges  of 
the  Prize  Court  —  might  be  too  short  a  period  to  develop  the  full 
strength  of  a  judge  and,  wishing  the  world  to  profit  by  the  wisdom, 
knowledge,  and  experience  gained  in  its  service,  fixed  the  period  at 
twelve  years.  The  influence  and  importance  of  this  long  tenure  on 
the  development  of  international  law  and  the  continuity  in  arbitral 
jurisprudence  are  too  obvious  for  comment. 

The  convention  does  not  specify  the  number  of  judges  necessary 
to  convStitiite  the  court,  but  it  is  evident  that  a  judge  from  each 
country  would  form  a  body  of  forty-six.  This  might  be  a  judicial 
assembly,  but  it  would  certainly  not  be  a  manageable  court.  On  the 
other  hand  the  requirement  of  the  first  article,  that  the  court  should 
be  composed  of  judges  representing  the  various  juridical  systems  of 
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the  world,  would  suggest  a  court  of  approximately  fifteen  persons  — 
certainly  not  more  than  seventeen.  Either  number  would  seem  large 
to  an  American  who  finds  nine  judges  sufficient  to  constitute  a 
Supreme  Court  for  the  forty-six  States  composing  the  American 
Union. 

Whatever  be  the  number  of  judges  and  the  manner  of  their  appoint 
ment,  the  judges  are  however  equal  and  rank  according  to  the  date 
on  which  their  appointment  was  notified,  and  each  receives  as  judge 
of  the  Court  of  Arbitral  Justice  an  annual  salary  of  6,000  Nether- 
land  florins  —  in  round  numbers,  2,400  American  dollars.  The  pro- 
jected court  was  to  be  permanent,  and  in  order  to  effect  this  purpose 
the  judges  must  either  reside  at  The  Hague  or  be  prepared  to  go  to 
The  Hague  so  that  they  may  decide  the  cases  presented  to  the  court. 
It  was  felt  that  a  judge  would  feel  more  bound  to  attend  to  his  duties 
if  he  were  paid  an  adequate  salary,  because  acceptance  of  the  salary 
necessarily  involves  the  duty  of  performance  of  service  for  which  it 
was  received.  The  judge  therefore  is  to  be  a  permanent  official  of 
the  court,  pledged  by  oath  to  exercise  his  functions  impartially  and 
<?onscientiously  and  the  recipient  of  an  annual  salary  during  his 
tenure,  to  be  paid,  not  by  the  litigants,  but  by  the  signatory  powers. 
It  may  be  admitted  that  the  sum  of  6,000  florins  is  in  itself  inade- 
quate, but,  on  the  other  hand,  it  must  be  borne  in  mind  that  the 
judge  may  rarely  be  called  into  service  and  receives  the  stipend 
whether  his  court  have  much  or  nothing  to  do.  To  this  sum  must  be 
added  traveling  expenses,  fixed  in  accordance  with  the  regulations 
in  existence  in  his  own  country,  and  finally  in  the  exercise  of  his 
duty  during  the  session  or  in  special  cases  covered  by  the  convention 
each  judge  receives  the  additional  sum  of  100  florins  per  diem. 
While  it  can  not  be  maintained  that  the  salary  is  munificent,  still 
6,000  florins  annually,  traveliftg  expenses,  and  the  additional  com- 
pensation of  100  florins  per  day  when  acting  as  judge,  is  surely  a  suffi- 
cient reward  to  one  whose  sole  purpose  in  life  is  not  to  amass  wealth 
and  to  whom  dignity,  honor,  and  a  consciousness  of  public  usefulness 
count  for  something.  It  should  also  be  said  that  the  position  of  judge 
will  probably  not  interfere  with  professional  engagements  at  home; 
for,  while  it  is  supposed  that  the  court  will  hold  terms,  it  is  not  likely 
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that  continuous  actual  presence  in  The  Hague  will  be  required  for 
some  years  to  come.  Therefore,  a  judge  may  be  engaged  in  the  prac- 
tice of  law  or  he  may  be  a  professor  of  law  in  a  European  university 
or  he  may  be  an  official  of  government;  but  as  judge  he  is  an  official 
of  the  court  and  may  not  receive  from  his  government  or  from  that 
of  any  power  any  remuneration  for  serv'ice  connected  with  his  duties 
in  his  capacity  as  judge  (article  10).  For  the  same  reason  he  may 
not  exercise  his  judicial  functions  in  any  case  in  which  he  has  in  any 
way  whatever  taken  part  in  the  decision  of  a  national  tribunal,  of  a 
tribunal  of  arbitration,  or  of  a  commission  of  inquiry,  or  has  figured 
in  the  suit  as  counsel  or  advocate  for  one  of  the  parties ;  nor  can  he 
act  as  agent  or  advocate  before  the  Court  of  Arbitral  Justice  or  the 
Permanent  Court  of  Arbitration,  before  a  special  tribunal  of  arbi- 
tration, or  a  commission  of  inquiry ;  nor  can  he  act  for  any  of  the 
parties  in  any  capacity  whatsoever  so  long  as  his  appointment  lasts 
(article  7).  The  judge,  therefore,  of  the  proposed  Court  of  Arbitral 
Justice  is  to  be  a  judge  in  the  technical  sense  of  the  word,  whose 
chief  and  sole  duty  is  to  the  court  of  which  he  has  the  honor  to  be  a 
member ;  who  looks  to  his  home  country  neither  with  fear  nor  favor, 
for  it  dare  not  reward  him  financially ;  and  who,  by  the  very  nature 
of  the  poeition,  is  forbidden  to  appear  or  serve  in  any  capacity  other 
than  judge  in  any  tribunal  constituted  or  recognized  by  the  conven- 
tion. If  we  compare  the  like  provision  of  the  Permanent  Court  we 
see  at  once  that  the  court  of  arbitration  is  not  considered  a  court  in 
tho  strict  sense  of  the  word,  because  the  members  of  the  Permanent 
Court  may  act  as  agent,  counsel,  or  advocate  on  behalf  of  the  power 
which  appointed  them  or  of  which  they  are  subjects  or  citizens, 
although  they  are  forbidden  so  to  act  for  any  other  power.  In  the 
next  place  they  receive  their  honorarium  as  arbiters  directly  from 
the  parties,  and  rightly,  because  they  are  servants  of  the  pmrties  and 
are  properly  remunerated  by  them.  The  judges  of  the  proposed 
Court  of  Arbitral  Justice  are  officers  of  the  court,  and  although  they 
do  not  lose  their  citizenship  by  virtue  of  their  appointment,  still  for 
the  purposes  of  justice  they  are  officers  of  the  community  of  nations. 
It  has  been  stated  that  the  court  contemplated  by  the  convention  is 
to  consist  of  a  sufficient  number  of  judges  to  represent  the  various 
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juridical  systems  of  the  world  and  capable  of  insuring  continuity  in 
jurisprudence  of  arbitration.  This  court,  which  we  shall  suppose  to 
be  composed  of  approximately  fifteen  judges,  is  to  meet  in  session 
at  The  Hague  once  a  year  and  is  to  remain  in  session  until  all  the 
business  presented  to  its  consideration  has  been  transacted.  But  the 
desire  of  the  f  ramers  of  the  convention  was  not  merely  to  propose  a 
•court  which  would  meet  once  a  year,  but  to  establish  a  court  that 
would  be  permanently  in  session  at  The  Hague  in  order  that  it  might 
receive  cases  and  judge  them  without  the  delay  incident  to  the 
appointment  and  assembling  of  judges.  Therefore,  it  was  provided 
that  the  large  court  which  was  to  meet  once  a  year  should  nominate 
annually  from  its  members  three  judges  to  form  a  special  delegation 
and  three  deputies  to  replace  them  should  the  necessity  arise.  The 
large  court,  therefore,  is  authorized  —  indeed  required  —  to  appoint 
a  judicial  committee  to  which  may  be  referred  cases  permitting  sum- 
mary procedure,  and  the  delegation  is  likewise  competent  to  act  as  a 
commission  of  inquiry.  The  idea  of  a  small  committee  within  the 
larger  court  was  suggested  by  the  Russian  proposal,  previously 
described,  and  the  presence  of  this  judicial  committee  at  The  Hague 
not  merely  ready  but  anxious  to  decide  controversies  submitted  to 
them  offers  to  the  nations  of  the  world  a  simple  remedy  and  adequate 
means  for  the  judicial  settlement  of  any  controversy  susceptible  of 
judicial  settlement.  Through  the  effort  of  the  French  delegation  in 
1899  article  27  of  the  convention  for  the  pacific  settlement  of  inter- 
national disputes  provided  that  strangers  to  a  controversy  might  sug- 
gest to  the  parties  in  conflict  to  have  recourse  to  the  Permanent 
Court.  The  adoption  of  this  convention  would  give  practical  effect 
to  this  article  by  providing  permanent  judges  at  The  Hague  to  whom 
the  parties  in  controversy  might  be  referred.  A  reason  not  already 
mentioned  for  the  comparatively  large  number  of  judges  in  the 
general  court  is  that  each  additional  judge  is  a  guaranty  of  impar- 
tiality. The  judicial  committee  consisting  of  three  should  be  by  its 
composition  saved  from  the  suspicion  of  partiality.  Therefore,  it  is 
provided  that  the  member  of  the  delegation  can  not  exercise  his  duties 
when  the  power  which  appointed  him  or  of  which  he  is  a  national 
is  one  of  the  parties. 
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To  return  to  the  court  itself.     Although  the  project  provides  that 
the  oourt  shall  meet  in  session  once  a  year,  it  was  not  meant  that  the 
judges  of  the  court  should  go  to  The  Hague  unless  the  docket  of  tlie 
court  would  justify  it     Therefore,  it  is  provided  that  the  court  shall 
not  meet  in  session  if  the  delegation  considers  that  such  meeting  is 
unnecessary ;  for  it  may  be  that  the  judicial  committee  is  competent 
to  transact  the  business  and  that  there  are  no  cases  on  the  docket  for 
the  consideration  of  the  court    Lest,  however,  the  judicial  c<Mnmittee 
should  endeavor  to  perpetuate  itself  and,  from  selfish  motives,  be  kd 
to  adjourn  the  meeting  of  the  court,  it  is  provided  (article  14)  that 
the  court  shall  be  convened  upon  the  request  of  a  power,  party  to  a 
case  actually  pending  before  the  court,  the  pleadings  in  which  are 
closed  or  which  are  about  to  be  closed.     The  discretion  therefne 
lodged  in  the  delegation  is  subject  not  merely  to  the  supervision  bat 
to  the  control  of  the  powers  in  litigation.     It  may  happen,  however, 
that  a  case  presented  to  the  delegation  is  of  such  fundamental  imfot- 
tance  that  this  smaller  body  does  not  feel  justified  in  deciding  it 
Therefore,  it  is  provided  that  the  delegation  may  in  case  of  necessity 
summon  the  court  in  extraordinary  session.     The  foundation,  there- 
fore, is  laid  for  a  court  which  is  to  meet  annually  if  the  busineas 
before  it  justifies  a  session.     A  judicial  committee  is  to  be  selected 
annually  by  the  court,  by  ballot  if  in  session  at  The  Hague  or  by 
mail  if  not  so  in  session.     The  judicial  committee  is  permanentlv  in 
session  at  The  Hague  to  undertake  any  and  all  business  presented  to 
it  by  agreement  of  the  powers.     It  is  further  provided  in  the  interest? 
of  the  litigants  that  the  members  of  the  delegation  are  to  complete  all 
matters  submitted  to  them,  even  if  the  period  has  expired  for  which 
they  have  been  appointed  judges. 

As  the  court  thus  outlined  is  to  be  the  court  of  the  contracting 
nations  it  is  very  necessary  that  its  proceedings  be  known  to  the 
nations.  Therefore,  it  is  provided  that  a  report  of  the  proceedings 
shall  be  drawn  up  every  year  by  the  delegation  and  forwarded  by  the 
International  Bureau  to  the  contracting  powers.  In  this  way  the 
proceedings  of  the  court  are  forced  upon  the  attention  of  the  signatory 
powers  and  they  are  thus  in  a  position  to  appreciate  the  importance 
of  its  labors  and  to  exercise  general  control  and  supervision. 
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Passings  now,  from  the  organization  of  the  court  let  us  consider 
its  jurisdiction  and  procedure.  The  jurisdiction  of  the  court  is 
purposely  very  large,  because  it  is  hoped  that  it  will  draw  to  itself 
all  controversies  between  nations  susceptible  of  judicial  settlement. 
The  court  should  be  empowered  to  consider  all  such  questions  sub- 
mitted, but  such  questions  will  not  be  submitted  unless  the  judgments 
of  the  court  not  only  win  but  merit  universal  approval.  The  Court 
of  Arbitral  Justice  is  therefore  declared  competent  to  deal  with  all 
cases  submitted  to  it  in  virtue  either  of  a  general  undertaking  to 
have  recourse  to  arbitration,  or  of  a  special  agreement.  The  original 
draft  of  this  article  was  divided  into  three  paragraphs  by  virtue  of 
which  the  court  was  declared  to  be  competent: 

(1)  For  all  cases  of  arbitration  which  by  virtue  of  a  general  treaty 
concluded  before  the  ratification  of  this  convention  may  be  submitted  to 
the  Permanent  Court  of  Arbitration,  unless  one  of  the  parties  opposes; 
(2)  for  all  cases  of  arbitration  which  by  virtue  of  a  general  treaty  or 
special  agreement  may  be  brought  before  it;  (3)  [upon  the  proposal  of 
Germany  and  the  United  States]  for  the  revision  of  awards  of  tribunals 
of  arbitration  and  reports  of  commissions  of  inquiry,  as  well  as  for  the 
determination  of  the  rights  and  duties  which  arise  therefrom  in  all  cases 
in  which  the  parties  apply  to  the  court  for  this  purpose  by  virtue  of  a 
general  treaty  or  special  agreement. 

As  a  correct  understanding  of  the  exact  jurisdiction  of  the  Court 
of  Arbitral  Justice  is  of  great  importance  in  order  to  enable  us  to 
appreciate  the  services  it  might  render,  the  following  discussion  of 
the  article  is  taken  from  the  official  report  of  the  conference: 

• 

It  is  seen  that  a  notable  difference  of  opinion  appears  therein  between 
the  authors  of  the  project.  It  is  therefore  not  astonishing  that  dif- 
ferences of  opinion  should  also  have  manifested  themselves  among  the 
members  of  the  committee. 

The  authors  of  the  project  proposed  to  allow  the  parties  the  greatest 
freedom  of  choice  between  the  two  courts,  and  consequently  declared  that 
if  an  arbitration  case  arose  by  virtue  of  a  general  arbitration  treaty  con- 
cluded prior  to  the  convention  regarding  the  establishment  of  the  pro- 
posed court  it  could  be  referred  to  the  jurisdiction  of  this  court  unless 
the  other  party  to  the  controversy  opposed. 

The  second  paragraph  gave  the  court  competency  in  all  arbitration 
cases  which  might  be  brought  before  it  by  virtue  of  a  general  treaty  or 
a  special  agreement.  The  purpose  of  the  third  paragraph  was  to  specify 
in  detail  the  various  matters  in  which  a  general  treaty  or  a  special  agree- 
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ment  would  grant  jurisdiction  to  the  court,  by  stipulating  that  tlie 
award  of  tribunals  of  arbitration  or  the  reports  of  commissions  of  inquirr 
might  be  submitted  to  it  for  revision  by  express  consent  of  the  parties. 

As  far  as  the  reports  of  the  commissions  of  inquiry  are  concerned,  the 
German  and  United  States  delegations  were  inspired  by  the  amendment 
proposed  by  Russia  to  the  articles  of  the  convention  relating  to  commis- 
sions of  inquiry.  It  appeared  very  possible  that  the  parties  in  litigation 
might  desire  to  submit  the  conclusions  of  the  commission  of  inquiry  to 
a  tribunal  for  the  purpose  of  having  the  latter  determine  judicially  the 
rights  and  duties  accruing  to  or  devolving  upon  them  from  the  fads 
determined  by  the  commission  of  inquiry. 

It  must  be  stated,  however,  that  the  British  delegation  neither  deemed 
it  advisable  nor  necessary  to  provide  for  this  eventuality.  The  appeal 
being  purely  voluntary  on  the  part  of  the  parties,  it  appeared  that  the 
article  was  uselessly  specifying  a  right  which  was  included  among  their 
general  powers.  The  German  and  American  delegations  thought  that 
by  this  means  all  misunderstanding  would  be  avoided  regarding  the  ccMn- 
petency  of  the  tribunal  on  the  subject  and  that  the  paragraph  was  of 
real  utility. 

The  objections  made  to  the  original  wording  of  the  article  were 
summed  up  by  His  Excellency  Mr.  Fusinato.  He  observed  that  section 
1  of  article  16  established  a  presumption  in  favor  of  the  new  court,  and 
was  of  opinion  that  a  convention  could  not  be  modified  without  the  con- 
sent of  the  parties.  "  It  is  not  sufficient,*'  he  said,  "  to  grant  the  parties 
the  right  to  oppose  each  other.  It  would  therefore  be  desirable  to  add 
to  this  paragraph  the  provision  that  it  must  be  ^  with  the  express  consent 
of  the  parties.'  However,  section  1  thus  modified  becomes  useless,  for 
the  case  contemplated  by  it  is  already  provided  for  in  section  2  of  the 
same  article." 

As  regards  section  3  of  the  article,  Mr.  Fusinato  observed  that  the 
revision  can  generally  take  place  only  before  the  same  judge  who  pro- 
nounced the  sentence.  The  remedy  referred  to  in  section  3  would  there- 
fore not  be  a  revision  but  a  judgment  on  appeal  for  review  or  annulment 
If  the  parties  agree  to  liave  recourse  to  the  new  court  under  the  con- 
ditions provided  in  section  3,  they  can  certainly  do  so;  but  this  case 
comes  under  the  general  provisions  of  section  2,  and  section  3  should 
therefore  also  be  stricken  out. 

With  regard  to  the  objection  made  to  the  first  paragraph  of  the 
original  draft,  it  may  suffice  to  say  that  the  committee  shared  Mr. 
Fusinato's  views  and  preferred  not  to  create,  either  directly  or  indirectly, 
a  presumption  in  favor  of  the  new  court.  As  was  observed  by  Professor 
Renault,  if  the  proposed  court  won  universal  confidence  it  must  do  so 
only  by  reason  of  its  advantages  and  merits. 

Therefore,  since  the  competency  of  the  court  depends  solely  on  the 
agreement  of  the  parties,  the  distinction  made  in  paragraphs  1  and  2  of 
the  original  draft  became  unnecessary,  and  the  committee  decided  to 
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strike  out  the  first  paragraph.  The  second  paragraph,  which  provides 
for  the  express  agreement  of  the  parties,  was  unanimously  retained. 

However,  it  was  proposed  to  suppress  the  qualifying  word  "  general " 
which  accompanied  the  word  "  treaty,"  while  retaining  beside  it  the 
expression  "  special  agreement."  Mr.  Renault  explained  that  the  an- 
tithesis of  the  two  words  would  indicate  that  in  the  first  place  the  con- 
troversy could  be  submitted  to  arbitration  either  by  virtue  of  the  stipula- 
tions of  a  general  arbitration  treaty  or  by  virtue  of  a  general  arbitration 
clause  contained  in  a  treaty,  whereas  the  words  "  special  agreement " 
would  indicate  an  agreement  between  the  parties  for  the  purpose  of 
submitting  a  special  controversy  to  the  court,  whether  they  had  or  had 
not  concluded  a  treaty  in  advance  which  obligated  them  so  to  do.  He 
proposed  the  happy  combination  "  by  virtue  of  a  stipulation  to  arbitrate 
or  of  an  agreement  to  arbitrate."  The  committee  adopted  the  idea,  and 
upon  its  being  embodied  in  the  final  draft  the  text  read  as  follows : 

"  The  Arbitral  Court  of  Justice  shall  be  competent  in  all  cases  which 
are  brought  before  it  by  virtue  of  a  general  stipulation  to  arbitrate  or 
of  a  special  agreement." 

The  third  paragraph  of  the  original  draft  aroused  the  most  lively 
discussion  and  the  most  serious  criticism.  The  difficulty  with  regard  to 
revision  arises,  as  Mr.  Fusinato  pointed  out,  from  the  possible  confusion 
between  the  term  "  revision,"  in  its  strict  sense,  and  "  appeal."  "  Re- 
vision "  usually  implies  a  new  examination  before  the  judge  or  court 
which  pronounced  the  first  decision.  This  is  what  is  provided  in  article 
55  of  the  convention  of  1899,  which  permits  the  parties  in  controversy 
to  reserve,  in  their  agreement  to  arbitrate,  the  right  to  demand  the 
revision  of  the  award.  The  revision  thus  arises  as  a  result  of  the  express 
agreement  of  the  parties,  while  their  right  to  demand  the  revision  arises 
from  the  fact  that  they  have  reserved  it.  If,  however,  the  parties  agree 
to  grant  the  new  court  jurisdiction  in  the  cases  contemplated  by  para- 
graph 3  of  the  original  draft,  they  may  do  so.  In  this  case  the  recourse 
before  the  court  arises  from  the  "  special  agreement "  —  that  is,  from  the 
express  will  of  the  parties.  Regarding  the  matter  in  this  light,  there  is 
no  longer  any  reason  for  retaining  a  separate  paragraph,  and  the  com- 
mittee decided  to  strike  out  paragraph  3;  it  was,  however,  understood 
that  the  "  special  agreement "  mentioned  in  paragraph  2  might  provide 
for  revision  by  the  Arbitral  Court  of  Justice. 

The  purpose  of  the  original  draft  was  to  invest  the  Court  of  Arbi 
tral  Justice  with  the  functions  of  a  court  of  appeal,  provided  parties, 
in  litigation  chose  to  make  use  of  its  services,  and  that  there  might 
be  no  misunderstanding  in  the  matter  the  German-American  draft 
clothed  it  specifically  with  this  character.  It  was  thought  advisable 
to  p^int  out  the  possibility  of  revision,  although  merely  stating  that 
it  might  be  used  for  such  a  purpose  did  not  in  any  way  bind  Uie 
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nations  to  use  it  for  such.  The  presence,  however,  of  the  clause 
might  suggest  a  resort  to  the  court  for  the  purposes  of  revision  by 
the  mere  statement  of  the  competence  of  the  court  Its  presenoe 
therefore  called  attention  to  its  possibility,  and  by  so  doing  exerted  a 
slight  moral  pressure.  The  Committee  of  Examination,  however, 
did  not  share  the  views  of  the  Grerman  and  American  del^ations  as 
to  the  advisability  of  retaining  the  dause,  although  it  was  specificallj 
admitted  and  stated  to  be  the  understanding  of  the  committee  that 
the  court  might  be  used  for  the  purposes  specified  in  the  rejected 
clause  by  virtue  of  a  special  accord. 

The  judges  of  the  court  are  declared  competent  to  exercise  the 
functions  of  judge  in  the  International  Prize  Court,  and  it  is  not  too 
much  to  hope  that  some  day,  either  by  the  appointment  of  the  same 
judges  for  both  courts  or  by  a  reorganization,  there  may  be  one  great 
international  court  of  justice  with  a  twofold  division  into  civil  and 
prize  chambers. 

Passing,  now,  to  the  delegation,  it  appears  that  this  latter  body  is 
competent  to  settle  the  compromis  referred  to  in  article  52  of  the 
revised  convention  for  the  pacific  settlement  of  international  disputes 
if  the  parties  are  agreed  to  leave  its  formulation  to  the  court  There 
can  be  no  objection  to  this,  because  the  delegation  does  not  act  upon 
its  own  initiative,  but  solely  by  the  agreement  of  the  parties  in  inte^ 
est.  The  fact  that  they  are  strangers  to  the  controversy  and  are  not 
affected  by  its  failure  or  success  makes  tlieir  cooperation  disinterested 
and  therefore  acceptable. 

Another  function  of  the  judicial  committee  was  the  subject  of 
much  discussion  at  the  conference,  namely,  the  provision  of  article 
19  of  the  project  declaring  the  delegation  competent  to  settle  the 
compromis  "  even  when  the  request  is  only  made  by  one  of  the  parties 
concerned,  if  all  attempts  have  failed  to  reach  an  understanding 
tlirough  the  diplomatic  channel,  in  the  case  of  — 

1.  A  dispute  covered  by  a  general  treaty  of  arbitration  concluded  or 
renewed  after  the  present  convention  has  come  into  force,  providing  for 
a  compromis  in  all  disputes,  and  not  either  explicitly  or  implicitly  ex- 
cluding the  settlement  of  the  compromis  from  the  competence  of  the 
delegation.  Kecourse  can  not,  however,  be  had  to  the  court  if  the  other 
party  declares  that  in  its  opinion  the  dispute  does  not  belong  to  the 
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category  of  questions  to  be  submitted  to  compulsory  arbitration,  unless 
the  treaty  of  arbitration  confers  upon  the  Arbitration  Tribunal  the  power 
of  deciding  this  preliminary  question. 

2.  A  dispute  arising  from  contract  debts  claimed  from  one  power  by 
another  power  as  due  to  its  nationals,  and  for  the  settlement  of  which 
the  offer  of  arbitration  has  been  accepted.  This  arrangement  is  not 
applicable  if  acceptance  is  subject  to  the  condition  that  the  compromis 
should  be  settled  in  some  other  way. 

As  this  clause  appears  in  substantially  the  same  form  as  article  53 
of  the  convention  for  the  pacific  settlement  of  international  differ- 
ences, and  as  it  has  been  amply  considered,  I  do  not  again  discuss  it 
at  length  or  in  detail.  It  may  be  pointed  out,  however,  that  the 
delegation  is  only  competent  to  settle  the  compromis  arising  under 
a  treaty  of  arbitration  concluded  or  renewed  after  the  ratification  of 
the  convention.  Its  effect,  then,  is  prospective,  not  retroactive,  and 
it  can  only  settle  the  com^promis  if  the  treaty  of  arbitration  does  not 
either  explicitly  or  implicitly  exclude  the  settlement  of  the  compromis 
from  the  competence  of  the  delegation.  Nations  may  either  frame 
their  own  compromis  or  permit  its  formulation  by  the  court  or  its 
delegation.  In  other  words,  the  contracting  powers  may  exclude  in 
express  terms  the  competence  of  the  delegation,  or  may  impliedly 
exclude  the  delegation  by  providing  another  or  inconsistent  means 
of  settling  the  compromis.  For  example,  in  the  treaties  of  arbitra- 
tion recently  concluded  by  the  United  States  it  is  provided  that  "  such 
special  agreements  (comApromis)  on  the  part  of  the  United  States 
will  be  made  by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate  thereof."  The  competence  of  the 
court  or  its  delegation  is  thus  specifically  excluded  by  the  United 
States.  It  should  be  also  noted  that  the  competence  of  the  delegation 
is  further  limited  if  the  other  party  declares  that  the  dispute  does 
not  belong  to  compulsory  arbitration,  unless  the  treaty  of  arbitration 
itself  confers  upon  the  arbitration  tribunal  the  power  of  deciding 
this  preliminary  question.  It  is  difficult  to  see  how  this  article,  thus 
safeguarded,  can  be  other  than  helpful  to  parties  in  litigation.  If 
they  are  unwilling  to  intrust  the  court  or  its  delegation  with  tlie  for- 
mulation of  the  compromis,  they  may  do  so.  If  they  have  not 
excluded  the  competence  of  the  court,  either  directly  or  impliedly, 


800  THE    AMERICAN    JOUBNAI.    OF    INTEKNATIONAI.    LAW 

the  fact  that  the  court  may  assume  jurisdiction  upon  demand  of  one 
of  the  parties  to  the  conflict  will  exert  no  little  pressure  upon  the 
unwilling  party  to  secure  a  compromis  by  negotiation  rather  than  by 
judicial  decision.  If  nation  could  sue  nation  by  filing  with  the 
court  a  complaint  there  would  be  no  necessity  for  a  cotnpromis. 
But  the  competence  of  the  court  or  its  delegation-  to  frame  the  com- 
promis upon  the  request  of  one  litigant  when  a  treaty  of  arbitration 
exists  between  the  litigants  binding  them  to  arbitrate,  seems  to  be  a 
long  step  toward  introducing  into  the  law  of  nations  the  procedure 
of  a  common-law  court  by  which  a  defendant  may  be  brought  into 
court  at  the  instance  of  a  plaintiff. 

Section  number  2  of  the  article  in  question  is  intimately  connected 
with  the  convention  for  the  limitation  of  the  use  of  force  in  the  col- 
lection of  contract  debts.  It  will  be  recalled  that  the  renunciation  of 
force  is  conditioned  upon  arbitration,  but  it  may  well  be  that  the 
parties  in  controversy  agree  to  arbitrate  but  that  either  creditor  or 
debtor  may  delay  framing  the  compromis.  If  the  compromis  be  not 
framed  the  agreement  to  arbitrate  is  worthless;  if  either  party  poe- 
seases  the  right  to  delay  its  framing  it  may  never  be  framed  and  the 
agreement  to  arbitrate  becomes  a  dead  letter.  In  order  not  merely  to 
enable  but  to  force  a  party  agreeing  to  arbitrate  to  formulate  the 
compromis,  the  delegation  is  made  competent  to  do  so  upon  the 
demand  of  either  party,  unless  the  acceptance  of  arbitration  is  sub- 
ject to  the  condition  that  the  compromis  should  be  settled  in  some 
other  WHY.  The  procedure  is  thus  wholly  voluntiiry,  for  the  inter- 
vention of  the  court  or  its  delegation  depends  solely  upon  the  parties 
who  may  directly  or  indirectly  exclude  the  competence  of  court  and 
delegation  alike. 

It  has  been  stated  that  the  delegation  may  sit  as  a  court  adminis- 
tering summary  procedure  in  accordance  with  the  convention  for  the 
pacific  settlement  of  international  disputes,  and  that  it  may  exercise 
the  functions  of  a  commission  of  inquiry  as  created  under  the  same 
convention.  The  commission  of  inquirs-  is  not  a  court;  it  finds  facts 
—  it  does  not  declare  nor  does  it  apply  law.  For  this  reason,  with 
the  assent  of  the  parties  concerned,  the  members  of  the  delegation 
who  have  taken  part  in  the  inquiry  may  sit  as  judges  if  the  case  in 
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tlispute  is  submitted  to  the  arbitration  of  the  court  or  the  delegation 
itself  (article  18).  If  the  judicial  committee  composed  of  three 
members  be  considered  too  small  a  body,  each  of  the  parties 
concerned  in  litigation  may  nominate  a  judge  of  the  court  to  take 
part  with  power  to  vote  in  the  examination  of  the  case  submitted,  and 
if  the  delegation  is  acting  as  a  commission  of  inquiry  each  party  liti- 
gant may  add  a  person  chosen  outside  of  the  court.  This  privilege 
is  not  inconsistent  with  the  provisions  of  the  convention,  because,  as 
previously  stated,  the  conunission  of  inquiry  finds  facts;  it  does  not 
-deliver  judgments.  It  should  be  clearly  understood,  however,  that 
if  the  delegation  sit  as  a  law  court  none  of  its  members  can  be  citizens 
•or  subjects  of  the  parties  in  controversy. 

The  intention  of  the  framers  of  the  project  was  to  provide  a  court 
-of  broad  jurisdiction,  to  appoint  competent  judges,  ready  and  willing 
to  take  up  their  residence,  if  need  be,  at  The  Hague,  and  to  designate 
■a  small  judicial  committee  always  in  session  at  The  Hague  for  the 
trial  of  cases.  By  permitting  the  delegation  or  its  members  to  act 
as  a  commission  or  commissioners  of  inquiry,  it  was  expected  to 
•enlarge  the  usefulness  of  the  judges,  and  if  the  contracting  powers 
are  impressed  by  the  impartiality  and  ability  of  the  court  as  a  whole, 
of  its  judicial  committee,  and  of  the  individual  judges  composing  the 
-court,  the  court  and  the  delegation  will  doubtless  have  cases  to  decide, 
and  the  individual  judges  may  be  detailed  to  sit  on  special  commis- 
sions or  tribunals  of  arbitration  at  the  request  of  the  nations  without 
involving  extra  expense.  It  should  be  noted  that  the  Court  of  Arbi- 
tral Justice  is  limited  to  the  contracting  powers.  The  Court,  of  Arbi- 
tration of  1890  is  open  to  nonsignatory  powers  if  the  parties  agree 
to  submit  to  its  jurisdiction  (article  26).  The  reason  for  the  differ- 
ence is  twofold:  (1)  Financial,  for  the  Court  of  Arbitral  Justice  is 
a  court  organized  and  supported  by  the  contracting  powers,  and  there 
seems  to  be  no  sufficient  reason  why  these  contracting  powers  should 
contribute  judges  for  those  who  are  unwilling  to  assume  their  share 
of  the  burden ;  (2)  that  the  contracting  powers  did  not  wish  to  inter- 
fere with  the  Permanent  Court  of  Arbitration  by  furnishing  a  tribu- 
nal free  of  expense  to  litigants. 

The  remaining  provisions  of  the  project  concern  matters  of  pro- 
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cedure  and,  although  interesting,  are  not  fundamentaL  Without 
going  into  details,  it  may  be  said  that  the  Court  of  Arbitral  Justice 
is  to  follow  the  rules  of  procedure  of  the  convention  for  the  pacific 
settlement  of  international  disputes,  where  applicable  (article  22); 
that  the  court  determines  what  language  it  will  itself  use  and  what 
languages  may  be  used  before  it  (article  22) ;  that  the  Intematicmal 
Bureau  serves  as  channel  for  all  communications  to  be  made  to  the 
judges  during  the  interchange  of  pleadings  provided  for  in  article 
63,  paragraph  2,  of  the  convention  for  the  pacifiic  settlement  of  inte^ 
national  disputes  (article  24) ;  that  the  discussions  are  under  die 
control  of  the  president  or  vice-president,  freely  elected  by  the  court 
(article  26)  ;  that  the  court  considers  its  decisions  in  private  and  the 
proceedings  are  secret;  that  the  decisions  are  reached  by  a  majority 
of  the  judges  present  (article  27) ;  that  the  judgment  of  the  court 
must  give  the  reasons  on  which  it  is  based  and  contain  the  names  rf 
the  judges  taking  part  in  it  and  be  signed  by  the  president  and  repB- 
trar  (article  28) ;  that  each  party  pays  its  own  costs  and  an  equal 
part  of  the  cost  of  the  trial  as  in  an  ordinary  lawsuit  (article  29); 
that  the  expenses  of  the  court,  as  distinct  from  the  expenses  of  the 
parties,  are  borne  by  the  contracting  powers  (article  31) ;  that  the 
court  draws  up  its  own  rules  of  procedure,  which  must  be  communi- 
cated to  the  contracting  powers;  and  that  after  ratification  of  the 
present  convention  the  court  shall  meet  as  early  as  possible  in  order 
to  elaborate  these  rules,  elect  the  president  and  vice-president,  appoint 
the  members  of  the  delegation  (article  32)  ;  and,  finally,  that  the 
court  may  propose  modifications  in  the  provisions  of  the  present 
convention  concerning  procedure,  but  that  such  proposals  are  com- 
municated through  the  Netherland  Government  to  the  contracting 
powers  for  their  determination. 

The  foundation  for  a  court  of  arbitral  justice  is  thus  laid.  The 
organic  act  consisting  of  its  organization,  jurisdiction,  and  procedure 
was  approved  by  the  conference  and  recommended  for  adoption  by 
the  powers  generally.  But  the  conference  was  unable  to  devise  in 
the  short  time  at  its  disposal  an  acceptable  plan  for  the  appointment 
of  judges. 

The  conference  is,  however,  not  to  be  criticised  for  failing  to  pro- 


tHE    PROPOSED    COURT    OF   ARBITRAL    JUSTICE  803 

uce   a  satisfactory  solution  of  the  diflSculty;   for  no   acceptable 
lution  of  the  problem   has   been  yet  proposed  by  the  wit  and 
:mngenuity   of   man.      The   diflSculty    inherent    in     the    problem    is 
^that  states  are  regarded   in  diplomatic  assemblies  as  equals   and 
iareated  as  such.     The  doctrine  of  juridical  equality  has  been  pro- 
<!laimed  from  the  days  of  Grotius  to  the  present  day,  and  doubtless 
ias  been  of  very  great  ser\:ice  to  protect  Uie  weak  against  the  aggres- 
sion of  the  strong.     But  we  can  not  overlook  the  fact  that  although 
legally  equal  the  great  masses  of  population  within  state  lines  possess 
influence  which  the  smaller  and  less  populous  states  do  not  have,  and 
^ich  in  the  business  of  life  they  do  not  claim.     If  there  were  but 
fifteen  states  in  the  world  or  if  the  powers  of  the  world  were  willing 
to  pick  out  fifteen  and  intrust  them  with  the  formation  of  the  court, 
there  would  be  no  difficulty  in  finding  fifteen  judges  adequately 
qualified  for  developing  and  interpreting  the  law  of  nations.     But 
the  small  state  is  as  tenacious  of  its  right  as  the  large  state,  and  as 
the  large  states  each  wish  a  judge,  the  small  states  would  not  be  con- 
tent with  less.     The  result  is  that  we  can  easily  form  a  court  of 
forty-six  judges,  but,  as  previously  stated,  such  a  body  would  be  a 
judicial  assembly,  not  a  court.     It  seems  that  a  court  could  not  be 
composed  of  more  than  fifteen  or  seventeen  members  without  becom- 
ing unwieldly.    How  shall  we  reduce  forty-six  to  seventeen  ? 

Three  methods,  it  may  be  said,  were  proposed :  First,  the  system 
of  rotation ;  second,  the  system  of  absolute  and  rigid  equality ;  and, 
thirdly,  the  system  of  election.    Of  each  of  these  in  turn. 

The  framers  of  the  project  admitted  freely  the  principle  of  the 
juridical  equality  of  states,  but  maintained  that  the  usage  made  of  the 
court  would  naturally  be  proportioned  to  their  population,  industry, 
and  commerce.  They  therefore  proposed  a  court  of  seventeen  judges. 
It  was  thought  possible  to  reconcile  the  principle  of  juridical  equality 
with  the  actual  facts  of  daily  life,  by  recognizing  that  each  state,  be 
it  never  so  small,  had  the  right  to  appoint  a  judge  for  the  full  period 
of  the  convention,  namely,  twelve  years;  but  that  the  judges  should 
sit  for  a  longer  or  shorter  period  determined  by  the  population, 
industry,  and  commerce  of  the  appointing  countries.  In  this  way 
the  smallest  states,  such  as  Montenegro  and  Luxemburg,  would  be 
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entitled  to  appoint  judges  for  the  full  period  of  twelve  years^ 
although  they  would  be  called  upon  to  sit  for  but  one  year  out  of  the 
twelve.  Certain  larger  states  should  sit  for  a  period  of  two  years; 
others  for  a  period  of  f Qur  years ;  one  for  a  period  of  ten  years ;  and 
eight  —  namely,  Germany,  Austria-Hungary,  United  States,  France, 
Great  Britain,  Italy,  Japan,  and  Russia  —  for  the  full  period  of 
twelve  years.  By  this  method,  which  it  was  hoped  would  either 
prove  acceptable  in  itself  or  might  be  modified  so  as  to  meet  general 
approval,  each  state  represented  at  the  conference  would  appoint  a 
judge  for  the  full  period  to  serve  by  a  system  of  rotation  ccmditioned 
upon  population,  industry,  and  commerce.  It  was  felt  tJiat  the 
continued  presence  of  judges  from  the  eight  states  just  enumerated 
would  supply  the  court  with  a  permanent  nucleus  of  trained  judges 
representing  the  different  nations,  the  different  systems  of  law,  the 
different  languages,  and  capable  of  guaranteeing  the  continuity  of 
arbitral  jurisprudence.  Without  entering  further  into  details  it 
may  be  said  that  this  system  of  rotation  was  objectionable  to  many 
of  the  delegates  represented  at  the  conference,  although  it  is  practi- 
cally identical  with  the  system  of  rotation  proposed  and  accepted  for 
the  constitution  of  the  Court  of  Prize.  Subtle  distinctions  were 
drawn  between  the  two  courts,  it  being  stated  that  the  larger  nations 
were  more  likely  to  go  to  war;  that  their  interests  either  as  bel- 
ligerents or  neutrals  were  greater  than  those  of  tlie  small  states;  that 
in  submitting  the  validity  of  their  actions  to  a  court  composed  of 
neutrals,  the  larger  states  conferred  such  a  benefit  upon  neutrals  as 
to  compensate  any  particular  neutral  for  inadequate  representation, 
and  that  therefore  the  larger  states  were  entitled  to  permanent  repre- 
sentation in  the  Prize  Court. 

This  argument  is  certainly  correct,  but  it  involves  a  distinction 
between  large  and  small  powers  based  not  merely  upon  population, 
industry,  and  commerce,  but  u]X)n  the  naval  strength  of  each  con- 
tracting party.  The  most  that  can  be  said  is  that  the  smaller  states 
were  willing  to  be  classified  for  purposes  of  claims  arising  out  of  war, 
but  were  unwilling  to  be  classified  for  claims  arising  out  of  peace, 
which  if  unsettled  might  produce  war.  As  this  system  will  be 
described  in  considering  the  Prize  Court  it  is  unnecessary  to  discuss 
it  here  at  greater  length. 
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The  system  of  absolute  and  rigid  equality  in  the  right  as  well  as  its 
exercise  was  proposed  by  Brazil,  and  may  be  summed  up  in  the  for- 
mula :  as  many  judges  as  there  are  states.  According  to  this  system, 
which  has  been  explained  previously,  the  court  would  be  composed  of 
forty-six  judges  divided  by  order  of  the  alphabet  into  three  groups, 
each  group  to  sit  by  rotation  during  a  period  of  three  years.  This 
system  was  not  considered  by  the  Committee  of  Examination,  and  it 
was  withdrawn  by  its  proposer,  Mr.  Barbosa,  who  was  not  in  favor  of 
the  establishment  of  a  court  of  arbitral  justice,  for  he  believed  that 
.the  system  of  arbitration  adopted  in  1899  was  sufficient  for  all  inter- 
national needs;  that  a  court  of  justice  implying  subordination  was 
inconsistent  with  the  sovereignty  of  nations ;  that  a  court  of  arbitra- 
tion composed  of  judges  of  one's  own  choice  was  the  only  system 
compatible  with  sovereignty.  He  doubtless  proposed  this  plan  for 
the  consideration  of  the  committee  in  order  that  his  attitude  might 
not  be  considered  as  wholly  negative,  and  to  illustrate  by  a  concrete 
example  the  kind  of  court  consistent  with  the  unimpaired  equality  of 
nations  and  the  exercise  of  sovereignty. 

The  third  method,  based  upon  juridical  equality  of  the  states, 
both  in  theory  and  practice,  was  the  system  of  election  proposed  by 
the  American  delegation  in  order  to  meet  the  objection  made  to  the 
system  of  rotation  as  based  upon  inequality  rather  than  upon  the 
equality  of  nations.  This  system  was  remarkably  clear,  simple,  and 
might  well  have  been  adopted ;  for  it  permitted  each  state  to  partici- 
pate in  the  election  and  it  gave  to  each  state  an  equal  influence  in  the 
appointment  of  the  judges.  Each  state  was  to  select  a  person  willing 
to  act  and  capable  of  performing  judicial  duties.  The  name  of  this 
j>erson  was  to  be  communicated  to  the  International  Bureau,  which 
thereupon  made  a  list  of  the  persons  so  designated  by  the  forty-six 
states.  The  list  was  to  be  transmitted  to  the  minister  of  foreign 
affairs  of  each  country  with  the  request  that  he  check  the  names  of 
fifteen  persons,  supposing  the  court  was  to  be  composed  of  fifteen, 
best  qualified  to  constitute  the  court.  The  papers  were  to  be  returned 
to  the  International  Bureau  and  the  fifteen  persons  receiving  the 
highest  number  of  votes  were  to  form  the  court  for  the  period  of 
twelve  years.     It  is  difficult  to  see  wherein  this  system  failed  to  satisfv 
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the  requirement  of  equality  or  sovereignty;  for  equality  was  recog- 
nized in  every  step  in  the  procedure  and  the  election  itself  was  the 
exercise  of  sovereignty.  This  system  of  election^  however,  was  dis- 
pleasing to  the  larger  powers,  who  feared  the  results  of  combination, 
and  it  was  curiously  unacceptable  to  the  smaller  powers,  who  may 
have  felt  that  the  election  would  be  conducted  under  pressure  from 
the  larger  powers. 

The  fate  of  the  project  trembled  in  the  balance,  because  if  its 
acceptance  or  rejection  depended  solely  upon  an  acceptable  method  of 
constituting  the  court  it  was  evident  that  the  result  of  weeks  and 
months  of  labor  would  be  lost  Therefore,  it  was  decided  to  accept 
the  project  as  it  stood,  to  recommend  its  adoption,  and  to  defer  the 
establishment  of  the  court  until  the  powers  should  agree  upon  a 
method  of  appointing  the  judges.  A  great  result  was  thus  achieved f 
for  the  conference  accepted  without  reserve  and  unanimously  the 
principle  of  a  permanent  court  composed  of  judges  representing  the 
various  juridical  systems  of  the  world  and  capable  of  insuring  the  con- 
tinuity of  arbitral  jurisprudence.  From  the  little  committee  room 
in  The  Hague  the  duty  of  devising  an  acceptable  plan  was  transferred 
to  the  powers  at  large  in  the  hope  and  belief  that  the  wit  and  ingenuity 
of  the  foreign  office  would  overcome  a  difficulty  which,  while  formid- 
able, is  far  from  insuperable. 

It  is  therefore  abundantly  clear,  to  quote  the  apt  and  measured 
language  of  the  President  in  his  recent  message  to  Congress,  that: 

Substantial  progress  was  made  towards  the  creation  of  a  permanent 
judicial  tribunal  for  the  determination  of  international  causes.  There 
was  very  full  discussion  of  the  proposal  for  such  a  court  and  a  general 
agreement  was  finally  reached  in  favor  of  its  creation.  The  conference 
recommended  to  the  signatory  powers  the  adoption  of  a  draft  upon  which 
it  agreed  for  the  organization  of  the  court,  leaving  to  be  determined 
only  the  method  by  which  the  judges  should  be  selected.  This  remaining 
unsettled  question  is  plainly  one  which  time  and  good  temper  will  soke. 

Tt  has  been  stated  that  private  arbitration  was  one  of  the  first  steps 
in  the  development  of  the  judicial  system  of  Rome,  and  it  was  sug- 
gested that  the  forces  at  work  in  the  international  world  will  result 
in  the  establishment  of  an  international  court,  permanent  in  nature 
and  judicial  in  composition. 
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The  insufficiencv  of  a  tempormnr  tribaiul  for  the  ^ttlement  of 
dispotes  betireen  independent  states  united  br  a  looeie  federation  is 
shown  by  the  experience  of  the  United  States.  The  importance  of 
the  problem  as  well  as  the  interest  of  the  subject  to  the  Ameriean 
public  amply  justifies  a  brief  exposition. 

The  ninth  article  of  the  Articles  of  Confederation  piovided  that  if 
the  agents  of  the  States  in  controversy  failed  to  agree  — 

CongresB  shall  name  three  persons  out  of  each  of  the  United  Statee^ 
and  from  the  list  of  such  persons  each  party  shall  alternately  strike  out 
one,  the  petitioners  beginning  until  the  number  shall  be  reduced  to 
thirteen ;  and  from  that  number  not  less  than  seven  nor  more  than  nine 
names,  as  Congress  shall  direct,  shall,  in  the  presence  of  Congress^  be 
drawn  out  by  lot;  and  the  persons  whose  names  shall  be  so  driwn«  or 
any  five  of  tiiem,  shall  be  commissioners  or  judges  to  hear  and  finally 
determine  the  controversy,  so  always  as  a  major  part  of  the  judges  w1m> 
shall  hear  the  cause  shall  agree  in  the  determination. 

Omitting  the  controversy  between  New  York,  Xew  Hampshire, 
and  Massachusetts  on  the  one  hand  and  Vermont  on  the  other,  in 
which  a  court  was  petitioned  but  not  appointed,  and  a  controversy 
between  Pennsylvania  and  Virginia,  compromised  and  settled  out  of 
Congress^  it  appears  the  case  of  Pennsylvania  v.  Connecticut  was  the 
one  case  actually  tried  and  determined  by  a  commission  appointed 
under  article  9  of  the  Articles  of  Confederation.  The  controversy 
between  the  two  States,  arising  from  conflicting  charters,  was  long 
and  bitter  and  lives  were  lost  on  both  sides.  Connecticut  clainieil  the 
Wyoming  Valley,  now  the  county  of  Luzerne  in  Pennsylvania,  under 
its  charter,  whereas  Pennsylvania  claimed  the  same  territory'  under 
Penn's  charter.  As  the  result  of  the  inability  to  agree,  Pennsylvania 
on  November  3,  1781,  prayed  "  a  hearing  in  the  premises,  agreeably 
to  the  ninth  article  of  the  Confederation  "  (ratified  on  March  1, 
1781).  At  a  subsequent  date  the  agents  of  Pennsylvania  appeared 
before  Congress,  November  14,  1781,  and  after  some  delay  and 
opposition  on  the  part  of  Connecticut  a  court  of  seven  persons,  of 
whom  any  five  could  act,  was  agreed  to,  which  court  in  session  at 
Trenton,  N.  J.,  on  December  30,  1782,  rendered  *he  following  unani- 
mous "  opinion  "  in  favor  of  Pennsylvania : 
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We  are  unanimously  of  opinion  that  the  State  of  Connecticut  has  no 
right  to  the  lands  in  controversy. 

We  are  also  unanimously  of  opinion  that  the  jurisdiction  and  pre- 
emption of  all  the  territory  lying  within  the  charter  boundary  of  Penn- 
sylvania, and  now  claimed  by  the  State  of  Connecticut^  do  of  right  belong 
to  the  State  of  Pennsylvania. 

In  1784  an  attempt  was  made  on  the  part  of  certain  citizens  of 
New  Jersey  to  have  a  court  appointed  agreeably  to  the  ninth  article 
in  order  to  settle  a  controversy  in  regard  to  a  certain  tract  of  land 
termed  Indiana  included  in  the  grant  of  the  Northwestern  Territoiy 
made  by  Virginia  on  March  1,  1784,  to  the  United  States.  CongresB 
refused  to  grant  the  petition  for  a  court  and  accepted  the  conveyanoa 
It  thus  appears  that  although  commissioners  might  be  appointed  hj 
Congress  for  the  settlement  of  controversies  between  the  States  in 
accordance  with  the  provisions  of  the  ninth  article,  Congress  claimed 
and  exercised  its  discretion  either  to  appoint  or  refuse  to  appoint 
commissioners.  The  remedy  sought  to  be  provided  by  the  article 
was  thus  inadequate,  and  proceedings  under  the  article  did  not  com- 
mend themselves  highly  to  the  States  in  controversy,  for  in  varionft 
instances  the  case  was  compromised  even  although  a  court  had  been 
appointed  for  its  consideration,  as  in  the  case  of  Massachusetts  v. 
New  York. 

Massachusetts  claimed  jurisdiction  over  a  tract  of  land  between 
42^  2'  N.  and  44°  15'  N.,  extending  westwardly  to  the  Southern 
Ocean,  which  claim  was  denied  in  part  by  New  York.  Unable  to 
agree,  Massachusetts  prayed  "  that  a  Federal  court  may  be  appointed 
by  Congress  to  decide  a  dispute  between  the  said  Commonwealth  and 
the  State  of  New  York  "  (June  3,  1784).  The  parties  appeared  by 
their  agents  (December  8,  1784)  and  were  "  directed  to  appoint,  by 
joint  consent,  commissioners  or  judges  *  to  constitute  a  court  for  hear- 
ing and  determining  the  matter  in  question,  agreeably  to  the  ninth 
of  the  articles  of  confederation  and  perpetual  union.'  " 

A  court  of  nine  commissioners  was  agreed  upon  (June  9,  1785)  by 
the  agents  of  the  litigant  parties  and  the  commissioners  were  notified 
to  meet  at  Williamsburg,  Va.,  on  the  third  Tuesday  of  November, 
1785,  to  hear  and  determine  the  controversy.  The  court,  however,  did 
not  meet,  as  Massachusetts  and  New  York  subsequently  notified  Con- 
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gres8  that  the  controversy  was  "  settled  and  determined  by  an  agree- 
ment entered  into  on  the  16th  day  of  December  last  [1786],  by  the 
agents  of  the  said  States." 

As  the  case  of  Pennsylvania  v.  Connecticut  is  the  only  case  in 
which  the  court  of  arbitration  constituted  by  the  parties  "  agreeably 
to  the  ninth  article  "  rendered  an  "  opinion,"  so  the  case  of  South 
Carolina  v.  Georgia  offers  the  only  instance  under  the  Articles  of 
Confederation  of  the  formation  of  a  court  by  alternately  striking 
from  a  congressional  list  until  the  number  was  reduced  to  thirteen, 
as  provided  by  the  ninth  article.  The  State  of  South  Carolina 
claimed  certain  lands;  the  State  of  Georgia  likewise  claimed  the 
territory  in  dispute.  Unable  to  settle  the  controversy  by  direct 
negotiation,  they  appealed  to  Congress.  Therefore,  on  June  1,  1785, 
Congress  resolved  "  that  the  second  Monday  in  May  next  be  assigned 
for  the  appearance  of  the  States  of  South  Carolina  and  Georgia  by 
their  lawful  agents;  and  that  notice  thereof  and  of  the  petition  of 
the  legislature  of  the  State  of  South  Carolina  be  given  by  the  Secre- 
tary of  Congress  to  the  legislative  authority  of  the  State  of  Georgia." 
The  time  of  appearance  having  been  extended,  the  agents  of  each 
State  appeared  before  Congress  on  Monday,  September  4,  1786,  and 
were  directed  "  to  appoint,  by  joint  consent,  commissioners  or  judges 
to  constitute  a  court  for  hearing  and  determining  the  matter  in  ques- 
tion, agreeably  to  the  ninth  article  of  Confederation  and  perpetual 
union."  Unable  to  agree  upon  the  composition  of  a  court,  upon 
motion  of  the  delegates  of  Georgia  (September  13,  1786),  it  was 
"  resolved  that  Congress  proceed  to  strike  a  court  in  the  manner 
pointed  out  by  the  Confederation." 

In  accordance  therefore  with  this  provision  three  persons  were 
named  from  each  State  and  by  alternate  striking  reduced  to  thirteen. 
Upon  motion  of  South  Carolina  these  names  were  put  in  a  box  and 
the  following  nine  names  were  drawn  out  in  the  presence  of  Congress : 
Alexander  Contee  Hanson,  James  Madison,  Robert  Gk>ldsborough, 
James  Duane,  Philemon  Dickerson,  John  Dickinson  (the  author  of 
the  article),  Thomas  McKean,  Egbert  Benson,  and  William  Pynchon. 
The  first  Monday  in  May,  1787,  was  fixed  for  the  meeting  of  the 
court  at  New  York.     A  court  thus  composed  would  have  been  excel- 
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lent  and  its  decision  entitled  to  respect.  There  is  no  evidence,  how- 
ever, that  it  sat,  as  the  case  was  settled  by  a  compact  between  the  two 
States. 

The  net  result  of  procedure  under  article  9  was  the  trial  and  final 
determination  of  one  case  (Pennsylvania  v.  Connecticut) ;  the  ap- 
pointment by  mutual  agreement  of  commissioners  in  two  contro- 
versies, settled,  however,  out  of  court  (Massachusetts  v.  New  York; 
South  Carolina  v.  Georgia) ;  with  petitions  for  the  appointment  of  a 
court  in  some  three  other  cases.   The  temporary  tribunal  was  unsatis- 
factory.    It  was  difficult  to  constitute,  it  rendered  but  one  "  opinion," 
and  it  failed  to  appeal  either  to  the  imagination  or  judgment  of  the 
public.     Therefore,  when  the  Constitutional  Convention  met  in  1787 
in  Philadelphia,  and  it  was  proposed  to  retain  the  ninth  article  and 
incorporate  it  in  the  Constitution,  the  proposal  met  with  no  favOT 
and  was  unanimously  rejected.      Arbitration  with  judges  of  their 
own  choice  was  discarded  by  States  as  jealous  of  their  rights  in  con- 
vention as  any  at  the  recent  conference  at  The  Hague,  in  favor  of  a 
permanent  Supreme  Court  composed  of  judges  acting  under  a  aaise 
of  judicial  responsibility,  for  the  settlement  of  controversies  which 
might  lead  to  war  between  independent  and  sovereign  States.^    Arbi- 
tration which  failed  for  thirteen   States  has  been  replaced  by  a 
judiciary  which  succeeds  for  forty-six  States.      Does  not  the  experi- 
ence of  the  United  States  offer  at  once  a  hope  and  a  precedent  ? 

James  Bbown  Scott. 

8 "  The  only  question  presented  was  whether  as  between  the  States  of  the 
Union  the  court  was  competent  to  deal  with  a  situation  which,  if  it  aroM 
between  independent  sovereignties,  might  lead  to  war.  Whatever  differences  of 
opinion  there  might  be  upon  matters  of  detail,  the  jurisdiction  and  authority 
of  this  court  to  deal  with  such  a  case  as  this  is  not  open  to  doubt."  —  Per  Mr. 
Justice  Holmes,  in  Missouri  v.  Illinois,  200  U.  S.  496,  518. 

For  full  information  on  the  subject  of  judicial  proceedings  under  the  Articles 
of  Confederation,  see  J.  C.  Bancroft  Davis,  in  131  U.  S.,  pp.  1-lxii;  Carson's 
History  of  the  Supreme  Court  of  the  United  States,  I,  66-79;  and  a  brief  note 
in  Professor  Jamieson's  Essays  on  the  Constitutional  History  of  the  United 
States,  p.  3. 


THE  SECOND,  THIRD,  AND  FOURTH  V(EUX  OF  THE 

CONFERENCE 

Among  the  formal  utterances  which  are  embodied  in  the  final  act 
^f  the  Second  Peace  Conference  at  The  Hague  three  vomx,  or  ex- 
pressions of  opinion,  are  commended  to  the  signatory  powers.  Two 
of  these  relate  to  the  commercial  and  industrial  relations  between 
belligerent  governments  and  neutral  residents  of  belligerent  or  occu- 
pied territory;  the  third  has  to  do  with  the  preparation  of  a  code  of 
laws  governing  maritime  warfare.  As  finally  adopted  the  text  of 
the  vceux  governing  neutral  relations  was  given  the  following  form: 

The  conference  expresses  the  opinion  that,  in  case  of  war,  the  responsi- 
ble authorities,  civil  as  well  as  military,  should  make  it  their  special  duty 
to  insure  and  safeguard  the  maintenance  of  pacific  relations,  more 
especially  of  the  commercial  and  industrial  relations  between  the  inhabit- 
ants of  the  belligerent  states  and  neutral  countries. 

The  conference  expresses  the  opinion  that  the  powers  should  regulate, 
by  special  treaties,  the  position,  as  regards  military  charges,  of  foreigners 
residing  within  their  territories. 

The  foregoing  utterances  represent  the  final  action  of  the  con- 
ference in  respect  to  a  project  submitted  by  the  imperial  German 
delegation,  which  had  for  its  object  to  increase,  to  some  extent,  the 
immunities  accorded  by  belligerent  governments  to  neutral  residents 
and  their  property  in  belligerent  or  occupied  territory.  Under  exist- 
ing rules  neutral  persons  are  exempt  from  compulsory  participa- 
tion, as  combatants,  in  the  operations  of  war;  but  their  property 
receives  no  special  consideration  due  to  the  fact  of  its  neutral  own- 
ership, and  is  subject  to  all  the  burdens  and  imposts,  ordinary  or 
extraordinary,  which  a  belligerent  may  find  it  necessary  to  impose 
in  time  of  war,  either  in  his  own  territory  or  in  the  territory  of  the 
enemy  which  is  in  his  military  occupation. 

It  was  the  purpose  of  the  German  project  to  modify  the  existing 
rules  by  giving  neutral  property  an  immunity  from  war  taxes  and 
imposts,  and  by  requiring  prompt  payment  to  be  made  for  such  prop- 
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erty  when  taken  for  public  use  in  belligerent  territory,  or  when  taken 
by  way  of  requisition  in  territory  in  belligerent  military  oocupation. 
These  propositions  were  plainly  calculated  to  relieve  neutral  sub- 
jects, and  especially  their  property  in  the  nature  of  stocks  of  gpodi 
and  merchandise,  from  the  burdens  and  hardships  of  war  in  which, 
as  neutral  individuals,  they  had  neither  part  nor  interest  The 
project  was  conceived  in  a  humane  spirit  and  would  have  operated 
to  restrict  the  operations  of  an  existing  war  to  those  chiefly  concerned 
in  its  prosecution  —  the  belligerent  states  and  their  subjects  —  and 
to  accord  a  corresponding  immunity  from  the  incidence  of  its  burdens 
in  behalf  of  neutral  property  situated  in  belligerent  or  occupied 
territory. 

As  a  power  having  a  permanently  neutral  policy,  and  constantly 
desirous  of  advancing  neutral  interests  in  every  proper  way,  the 
proposition  was  warmly  supported  by  the  United  States.  It  alao 
received  important  and  powerful  support  from  other  quarters,  which 
did  not  avail,  however,  to  secure  its  adoption  as  a  conventional  rule 
in  face  of  the  opposition  of  some  of  the  more  important  maiitinie 
powers. 

The  public  opinion  of  the  civilized  world  does  not  yet  sufficiendy 
realize  t^  what  a  severe  strain  the  delicate  mechanism  of  interna- 
tional commerce  will  be  exposed  in  future  wars.  The  tendency  of 
modem  industry  is  to  manufacture  on  a  large  scale,  involving  the 
accumulation  of  enormous  stocks  of  manufactured  products  and  a 
corresponding  distribution  through  the  instrumentality  of  foreign 
commerce.  Large  stocks  of  goods  thus  accumulate  in  the  hands  of  dis- 
tributing agents  in  foreign  coimtries,  who  are  themselves  neutral  in 
a  majority  of  cases,  and  whose  property  is  neutral  property.  An 
immediate  result  of  the  confiscation  of  these  goods  by  a  belligerent 
in  time  of  war,  either  by  way  of  war  imposts  or  by  means  of  requisi- 
tions in  occupied  territory,  will  be  to  seriously  diminish  the  resource* 
and  disturb  the  credit  of  their  neutral  residents.  How  slight  a 
disturbance  is  necessary  to  bring  on  an  international  panic  is  onlv 
too  well  kno^vn  in  the  monev  centers  of  the  world.  It  was  to  elimi- 
nate  this  as  a  disturbing  factor  in  the  world-wide  economic  and  busi- 
ness  relations  which  now  prevail  that  the  proposition  was  advanced 
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by  Germany  and  advocated  by  the  United  States.  The  weak  and 
nerveless  result  is  embodied  in  the  foregoing  expressions  of  opinion. 
That  belligerents  will  voluntarily,  and  in  the  absence  of  obligatory 
treaty  stipulation,  diminish  the  burdens  to  which  neutral  residents 
and  their  property  are  now  subject  transcends  belief.  It  can  only 
be  said  that  an  opportunity  presented  itself  to  the  conference  to 
modify  the  severity  of  the  rules  governing  the  relations  between  bel- 
ligerent states  and  their  neutral  residents,  in  such  a  way  as  to  con- 
tribute materially  to  the  security  of  the  general  commercial  and  busi- 
ness interests  of  the  world  at  a  time  when  they  are  subjected  to  a 
great  and  dangerous  tension.  It  is  greatly  to  be  regretted  that  the 
opportunity  was  not  more  fully  taken  advantage  of. 

The  final  expression  of  desire  to  which  the  conference  gave  utter- 
ance in  its  final  act  is  embodied  in  the  following  vceux: 

The  conference  expresses  the  opinion  that  the  preparation  of  regula- 
tions relative  to  the  laws  and  customs  of  naval  war  should  figure  in  the 
program  of  the  next  conference,  and  that  in  any  case  the  powers  may 
apply,  as  far  as  possible,  to  war  by  sea  the  principles  of  the  convention 
relative  to  the  laws  and  customs  of  war  on  land. 

There  has  been  a  substantial  consensus  of  opinion,  since  the  adop- 
tion of  the  rules  of  war  on  land  in  1899,  that  the  rules  formulated 
with  such  painstaking  care  had  their  chief,  if  not  their  sole,  applica- 
tion to  the  operations  of  war  on  terra  firma.  It  has  been  generally 
conceded  that  if  naval  forces  act  on  shore,  either  independently  or 
in  cooperation  with  land  armies,  their  undertakings  must  be  governed 
by  the  international  rules  of  1899  and  1907.  But  that  operations, 
confessedly  naval  in  character  and  carried  on  by  ships  and  fleets,  are 
governed  by  those  rules  has  not  been  conceded.  The  private  property 
of  an  enemy  on  land,  for  example,  may  only  be  taken  by  way  of 
requisition,  and  that  which  is  not  taken  must  be  protected.  At  sea 
it  is  admittedly  liable  to  capture,  save  as  protected  by  the  rules  of 
the  Declaration  of  Paris.  The  incidents  of  battles,  sieges,  and  bom- 
bardments on  land  are  subject  to  the  operation  of  well-defined  rules, 
none  of  which  apply  to  the  corresponding  operations  of  naval  warfare, 
and  the  general  fear  that  coast  cities  might  be  made  the  subject  of. 
ransom,  under  a  threat  of  bombardment,  has  been  sufficient  to  secure 
the  adoption  of  conventional  stipulations  expressly  forbidding  it. 
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Considerable  difficulty  will  be  encountered  in  the  preparation  of 

ch  a  set  of  rules,  as  there  is  some  uncertainty  of  opinion  as  to  05 

lether  they  should  include  not  merely  the  operations  of  hostile  fleets  a-j- 

d  ships,  but  rules  governing  the  rights  of  search  and  capture  at  5j^ 

1,  together  with  the  establishment  and  maintenance  of  naval  block- 

es.     It  should  also  be  remembered  that  naval  hostilities  are,  in 

lue  of  their  important  aspects,  so  entirely  different  from  cerre- 

onding  undertakings  on  land  as  to  give  occasion  for  special  rules 

r  their  regulation  and  government.     There  is  no  noncombatant 

pulation  to  be  protected,  there  are  no  villages  or  habitations  in 

lich  naval  forces  may  be  quartered,  and  the  high  seas  can  not  be 

ido  the  subject  of  belligerent  occupation.     On  the  other  hand, 

utral  property  which  is  contraband  of  war,  or  is  engaged  in  an 

:empt  to  violate  a  blockade,  is  unquestionably  liable  to  capture  and 

nfiscation.     But  there  are  rules  of  war  at  sea,  which  are  generally 

own  and  applied  by  belligerents  in  the  conduct  of  their  naval 

erations;  it  is  also  generally  conceded  that  fhey  are  simpler  and 

;s  numerous  and  technical  than  those  regulating  military  opera- 

►ns  on  land,  but  it  is  difficult  to  formulate  them  in  the  present  shift* 

2;  conditions  of  naval  warfare,  and  they  touch  certain  large  sub- 

jts  —  contraband,  blockade,  the  right  of  search,  and  neutral  trade 

th  belligerent  fleets  and  armies,  as  to  which  conflicting  national 

erests  make  it  difficult,  if  not  impossible,  to  enable  an  agreement 

be  reached  at  the  present  time. 

The  conference,  in  the  agreements  which  it  was  able  to  reach  on 

iritiine  subjects,  went  as  far  in  the  direction  of  humanity  and 

isideration  for  neutral  interests  as  is  warranted  by  the  present 

te   of   international    public   opinion.     To   have   attempted    more 

uld  have  menaced  the  results  which  had  already  been  made  the 

:)ject  of  tentative  agreement  or  of  conventional  stipulation. 

Oeobge  B.  Davis. 


BECOMMENDATION  FOR  A  THIRD  PEACE  CONFER- 
ENCE AT  THE  HAGUE 

The  First  Conference  of  1899  was  an  experiment  for  which  there 
were  precedents,  although  there  was  perhaps  no  single  precedent  like 
it  in  all  respects.  Congresses  or  conferences  have  been  familiar 
since  the  Congress  of  Westphalia,  which  may  be  said  to  mark  the 
conscious  beginning  of  modem  international  relations,  and  at  various 
times  conferences  or  congresses  have  been  called,  usually  at  the  end 
of  war,  to  settle  the  terms  of  peace.  Familiar  examples  of  peace 
conferences,  in  the  sense  that  they  were  assembled  to  establish  peace, 
are  Westphalia,  1648;  Utrecht,  1713-14;  Vienna,  1814r-15;  Paris, 
1856;  and  Berlin,  1878.  Each  one  of  these  conferences,  fo  use  a 
single  expression,  for  congress  and  conference  are  practically  synony- 
mous, was  preceded  by  a  war  and  owed  its  existence  to  war,  although 
its  purpose  was  not  to  devise  means  for  establishing  peace  in  general, 
but  to  conclude  a  special  peace  by  adjusting  the  controversy  out  of 
which  the  war  sprang.  In  some  of  the  later  conferences  —  notably 
the  Congress  of  Paris  in  1856  —  questions  of  a  general  nature  were 
discussed  and  an  agreement  reached  upon  questions  of  maritime  law. 
but  the  codification  of  maritime  warfare  begun  by  the  Congress  of 
Paris  was  incidental  to  its  calling.  The  fact,  however,  that  the 
congress  succeeded  in  abolishing  privateering,  in  requiring  that 
blockades  be  binding  to  be  effective,  that  the  neutral  flag  covers 
enemy's  goods,  and  that  neutral  goods  are  safe  in  enemy  bottoms  fur- 
nished a  precedent  for  a  conference  which  should  deal  with  matters 
of  a  general  interest  even  although  its  labors  should  be  restricted  to 
a  small  portion  of  international  law.  The  usefulness  of  the  con- 
ference was,  thus  demonstrated,  and  in  recent  times  conferences  have 
been  called  with  no  war  immediately  preceding  their  call,  although 
such  conferences  have  dealt  with  disputes  arising  out  of  war  or  have 
sought  to  prevent  disputes  by  settling  in  advance  usages  and  customs 
of  war.     Thus,  the  Geneva  Conference  of  1864  called  by  Switzerland 
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to  consider  the  treatment  of  sick  and  wounded  upon  the  battlefield 
was  not  preceded  by  war  in  the  sense  that  its  mission  was  to  end 
hostilities,  although  the  neglect  of  the  sick  and  wounded  at  Solferino 
in  the  war  of  1859  between  France  and  Austria  prompted  the  call 
In  the  same  way  the  Geneva  Conference  of  1868  was  not  a  war  con- 
ference, although  its  convocation  was  due  to  the  needless  loss  of  life 
in  the  naval  battle  of  Lissa  between  Italy  and  Austria  in  1866.  The 
conference  sought  to  extend  to  naval  war  the  beneficent  principle 
of  the  Geneva  Convention  of  1864  concerning  the  sick  and  wounded 
in  war  on  land. 

The  conference  called  by  Alexander  II  and  which  formulated  the 
Declaration  of  St.  Petersburg  of  1868  was  not  inunediately  preceded 
by  a  war,  although  its  results  were  limited  to  the  restriction  of  the 
means  of  destruction  in  future  warfare.  In  like  manner  the  Brussels 
Conference  of  1874  was  not  convoked  by  belligerents  or  by  powers  on 
behalf  of  belligerents,  although  the  Franco-German  war  of  1870  was 
undoubtedly  the  cause  for  its  convocation. 

This  second  group  of  conferences  may  be  called  peace  conference? 
in  that  they  met  in  times  of  peace,  but  the  program  dealt  exclusively 
with  the  usages  and  customs  of  war. 

A  third  type  is  the  conference  meeting  in  time  of  peace  to  consider 
the  means  whereby  peace  may  be  preserved,  and  of  this  class  the 
Congo  Conference  of  1884-85  at  Berlin  and  the  Pan-American  Con- 
ference of  1889-90  at  Washington  are  familiar  illustrations.  The 
Berlin  Conference  dealt  with  the  Congo  question,  and  by  regulating 
traffic  upon  the  Congo  and  its  tributaries,  by  establishing  boundaries 
of  the  states  claiming  territory  in  the  neighborhood  of  the  Congo 
and  adopting  rules  for  the  occupation  of  Africa,  removed  a  fertile 
source  of  conflict.  The  Conference  of  Berlin  was  not  preceded  by  a 
war,  nor  was  it  followed  by  one ;  it  was,  in  the  highest  sense  of  the 
word,  preventive.  The  Pan-American  Conference  of  1889-90,  due 
to  the  initiative  of  Mr.  James  G.  Blaine,  was  assembled  ill  the  interest 
of  peace.  Its  purpose  was  to  draw  the  American  states  closer  to- 
gether and,  by  means  of  arbitration,  to  provide  a  substitute  for  war. 

It  is  thus  seen  that  the  idea  of  an  international  conference  was 
familiar  both  to  the  old  and  the  new  world,  and  that  the  Peace  Con- 
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ference  of  1899  was  but  the  culmination  of,  rather  than  the  first  step 
in,  the  development  The  war  conference  showed  not  only  that 
peace  might  be  established  by  a  meeting  of  the  powers,  but  also  that 
matters  of  general  interest  might  be  discussed  and  regulated  at  such 
a  conference  in  addition  to  the  questions  at  issue  betwen  belligerents. 
The  second  class  furnished  a  precedent  for  a  conference  called  in 
time  of  peace  to  regulate  the  laws  and  customs  of  warfare,  whereas 
the  third  class  demonstrated  the  usefulness  of  a  conference  to  discuss 
and  regulate  questions  disconnected  from  war  or  only  remotely  con- 
nected with  it.  The  First  Hague  Conference  furnished  the  pricelesf) 
precedent  of  a  conference  meeting  in  time  of  profound  peace  to  dis- 
cuss not  merely  questions  of  armament  and  the  laws  and  customs  of 
war,  but  at  one  and  the  same  time  the  means  whereby  conflicts  be* 
tween  states  might  be  settled  by  a  resort,  not  to  arms,  but  to  good 
offices,  mediation,  and  arbitration. 

The  First  Conference  was  therefore  rather,  a  development  than  an 
jfixg§riment,  although  if  the  labors  of  the  conference  had  failed  to 
justify  its  call  it  is  doubtful  whether  a  second  conference  would  have 
met  in  the  near  future.  The  success,  however,  of  the  experiment 
fieems  to  have  made  the  conference  an  institution,  and  the  action  of 
the  Second  Conference  in  providing  for  a  successor  leads  to  the  hope 
that  conferences  will  assemble  in  response  to  an  enlightened  and 
insistent  public  opinion.  The  First  Conference  looked  forward  to  a 
successor;  the  Second  Conference  provided  a  time  within  which  its 
successor  should  meet  The  president  of  the  First  Conference,  M. 
-de  Staal,  is  reported  by  Dr.  Andrew  D.  White,  in  his  interesting 
autobiography,  to  have  considered  a  call  for  a  second  conference  as 
probable  within  a  year  from  the  adjournment  of  the  first,^  but  the 
war  in  South  Africa  between  Great  Britain  and  the  Transvaal  and 
the  Russo-Japanese  war  of  1904  postponed  the  call.  At  the  request 
of  the  Interparliamentary  Union,  held  at  St.  Louis  in  1904,  Presi- 
-dent  Roosevelt  sounded  the  powers  as  to  their  willingness  to  attend  a 

^"A  delegate  also  informed  me  that  in  talking  with  M.  de  Staal  the  latter 
'declared  that  in  his  opinion  the  present  conference  is  only  the  first  of  a  series, 
And  that  it  is  quite  likely  that  another  will  be  held  next  winter  or  next  spring." 
Autobiography  of  Andrew  D.  White,  TT.  272. 


818  THE   AMEBICAN    JOURNAL    OF    INTERNATIONAL    LAW 

conference,  and  the  conclusion  of  the  Russo-Japanese  war,  brought 
about  by  the  mediation  of  President  Roosevelt,  enabled  Russia  to 
assume  the  initiative  for  a  second  conference,  which  assembled  at 
The  Hague  on  the  16th  day  of  June,  1907,  and  adjourned  on  October 
18  of  the  same  year. 

That  the  First  Conference  had  in  mifid  a  successor  is  evidenced 
by  the  fact  that  it  expressed  "  the  wish  that  the  questions  of  the 
rights  and  duties  of  neutrals  may  be  inserted  in  the  program  of  a 
conference  in  the  near  future;  "  that  the  "  proposal  which  contem- 
plates the  declaration  of  the  inviolability  of  private  property  in  naval 
warfare  may  be  referred  to  a  subsequent  conference  for  considera- 
tion ;  "  and  that  the  "  proposal  to  settle  the  question  of  the  bombard- 
ment of  ports,  towns,  and  villages  by  a  naval  force  may  be  referred 
to  a  subsequent  conference  for  consideration."  It  will  be  noted  that 
the  First  Conference  did  not  indicate  any  date  at  which  the  fature 
conference  should  assemble,  whereas  the  Second  Conference,  in  addi- 
tion to  providing  subjects  for  the  program  of  the  Third  Conference, 
specified  that  it  should  meet  in  or  about  the  year  1916.  The  con- 
ference, however,  did  not  attempt  to  perpetuate  itself  by  declaring 
that  conferences  should  be  held  in  the  future  at  regular  and  recurring 
intervals,  but  limited  itself  to  a  recommendation  for  a  third  confer- 
ence to  meet  at  a  specified  date.  It  might  have  gone  further  and 
stated  that  the  periodic  assembling  of  a  conference  commended  itself 
to  its  judgment,  but  as  the  conference  was  not  a  legislative  body,  and 
if  it  had  been  could  not  have  bound  its  successor,  much  less  the  sover- 
eign states  represented  at  the  conference,  it  wisely  limited  itself  to  a 
recommendation  that  a  third  conference  should  be  held.  Public 
opinion  in  the  United  States  was  outspoken  for  a  stated,  periodic 
conference,  and  the  American  delegation  was  instructed  by  the 
Secretary  of  State  to  favor  the  holding  of  further  conferences  within 
fixed  periods,  in  the  following  cautious  and  measured  language : 

You  should  keep  always  in  mind  the  promotion  of  this  continuous 
process  through  which  the  progressive  development  of  international 
justice  and  peace  may  be  carried  on;  and  you  should  regard  the  work 
of  the  Second  Conference,  not  merely  with  reference  to  the  definite  re- 
sults to  be  reached  in  that  conference,  but  also  with  reference  to  the 
foundations  which  may  be  laid  for  further  results  in  future  conferences. 
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It  may  well  be  that  among  the  most  valuable  services  rendered  to  civiliza- 
tion by  this  Second  Conference  will  be  found  the  progress  made  in 
matters  upon  which  the  delegates  reach  no  defmite  agreement. 

With  this  view,  you  will  favor  the  adoption  of  a  resolution  by  the 
conference  providing  for  the  holding  of  further  conferences  within  fixed 
periods  and  arranging  the  machinery  by  which  such  conferences  may  be 
called  and  the  terms  of  the  program  may  be  arranged,  without  awaiting 
any  new  and  specific  initiative  on  the  part  of  the  powers  or  any  one  of 
them. 

Encouragement  for  such  a  course  is  to  be  found  in  the  successful 
working  of  a  similar  arrangement  for  international  conferences  of  the 
American  republics.  The  Second  American  Conference,  held  in  Mexico 
in  1901-2,  adopted  a  resolution  providing  that  a  third  conference  should 
meet  within  five  years  and  committed  the  time  and  place  and  the  pro- 
gram and  necessary  details  to  the  Department  of  State  and  representa- 
tives of  the  American  states  in  Washington.  Under  this  authority  the 
Third  Conference  was  called  and  held  in  Rio  de  Janeiro  in  the  summer 
of  1906  and  accomplished  results  of  substantial  value.  That  conference 
adopted  the  following  resolution : 

"The  Governing  Board  of  the  International  Bureau  of  American 
Bepublics  (composed  of  the  same  official  representatives  in  Washington) 
is  authorized  to  designate  the  place  at  which  the  Fourth  International 
Conference  shall  meet,  which  meeting  shall  be  within  the  next  five  years ; 
to  provide  for  the  drafting  of  the  program  and  regulations  and  to  take 
into  consideration  all  other  necessary  details ;  and  to  set  another  date  in 
case  the  meeting  of  the  said  conference  can  not  take  place  within  the 
prescribed  limit  of  time." 

There  is  no  apparent  reason  to  doubt  that  a  similar  arrangement  for 
successive  general  international  conferences  of  all  the  civilized  powers 
would  prove  as  practicable  and  as  useful  as  in  the  case  of  the  twenty-one 
American  states. 

Pursuant  to  these  instructions  the  American  delegation  succeeded^ 
by  means  of  great  tact  and  conciliation,  in  persuading  M.  de  Nelidow, 
first  Russian  delegate  and  president  of  the  conference,  to  introduce 
of  his  own  motion  the  following  recommendation,  which  was  unani- 
mously adopted : 

Finally,  the  conference  recommends  to  the  powers  the  assembly  of  a 
third  peace  conference,  which  might  be  held  within  a  period  correspond- 
ing to  that  which  has  elapsed  since  the  preceding  conference,  at  a  date 
to  be  fixed  by  common  agreement  between  the  powers,  and  it  calls  their 
attention  to  the  necessity  of  preparing  the  program  of  this  Third  Con- 
ference a  sufficient  time  in  advance  to  insure  its  deliberations  being 
conducted  with  the  necessary  authority  and  expedition. 

In  order  to  attain  this  object  the  conference  considers  that  it  would 
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^as  taken  by  the  conference  in  providing  that  "  this  committee  should 
further  be  intrusted  with  the  task  of  providing  a  system  of  organiza- 
tion and  procedure  for  the  conference  itself,"  the  obvious  meaning  of 
which  is  that  the  committee  is  to  propose  a  system  of  organization 
and  procedure  for  the  conference  which  will  meet  the  approval  of 
the  invited  and  participating  powers,  so  that  the  future  conferences 
will  no  longer  be  officered  and  dominated  by  any  one  power.  The 
<!onference  of  1899  was  due  to  the  enlightened  statesmanship  of 
Nicholas  II ;  and  it  was  in  no  uncertain  degree  his  conference,  for  Ihe 
first  delegate  of  Russia  was  president  and  the  presidents  of  the 
various  commissions  were  chosen  directly  or  indirectly  by  Russia. 
The  Second  Conference  was  not  so  directly  the  work  of  the  Czar,  for 
it  was,  as  stated  in  the  very  first  lines  of  the  final  act,  "  proposed  in 
the  first  instance  by  the  President  of  the  United  States  of  America," 
but  the  president  of  the  conference  was  the  first  delegate  of  Russia, 
and  the  officers  of  the  second,  like  the  officers  of  the  first,  were  chosen 
by  Russia  and  notified  to  the  Second. Conference  for  approval.  The 
Third  Conference  is,  however,  to  have  its  "  organization  and  pro- 
-cedure  "  designated  in  advance  by  a  committee,  which  shall  represent 
not  merely  one  power  but  the  community  of  nations.  The  confer- 
-ence,  therefore,  is  to  be  international  not  merely  in  name  but  in  fact, 
and  its  organization  and  procedure  are  to  be  the  result  of  the  wit  and 
wisdom  of  the  many,  not  of  an  individual  power,  whether  it  be  the 
august  initiator  of  the  conference  itself  or  of  the  individual  who 
happens  to  propose  its  calling.  In  becoming  an  institution  the  child 
has  outgrown  tutelage. 

Is  the  conference  the  first  step  to  a  confederation  —  that  is  to  say, 
a  political  union  of  the  states  with  legislative  and  executive  powers  — 
or  is  it  an  institution  composed  of  the  diplomatic  representatives  of 
the  various  countries  with  the  power  to  legislate  ad  referendum? 
In  other  words,  is  it  based  upon  the  idea  of  amalgamation  with  a 
representative  parliament,  or  is  it  a  diplomatic  assembly  with  powers 
to  recommend  legislation  to  states  which  upon  adoption  by  the  states 
becomes  binding  upon  them  and  thus  international  law?  The 
-dreamers  have  proposed  confederation ;  the  man  of  affairs,  on  the 
<?ontrary,  may  well  regard  a  federation  as  a  sacrifice  of  local  inde- 
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pendence,  much  in  tlie  way  that  our  thirteen  States  were  unwilUng 
to  merge  their  individuality  completely  in  a  union.  The  outcome 
would  seem  to  be  an  assembly  of  states  composed  of  diplomatic  repre- 
sentatives in  which  the  nations  remain  equal  and  independent  bat 
consent  on  behalf  of  the  community  at  large  to  renounce  certam 
extreme  national  prerogatives.  It  may  be,  however,  that  this  diplo- 
matic assembly  is  in  no  small  measure  a  legislature  ad  referendum, 
that  the  prize  court  and  the  proposed  court  of  arbitral  justice  are  the 
beginnings  of  an  international  judiciary,  and  that  a  oonmiittee, 
whether  nominated  at  the  conclusion  of  the  conference  or  in  advance 
of  a  conference,  may  be  regarded  as  the  germ  of  an  executive.* 

James  Brown  Scott. 

2  For  the  various  projects  of  federation,  see  Kamarowsky's  "  Tribunal  Inter- 
national," French  translation,  by  Westman   (Paris,  1887),  pp.  233-263. 
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EDITORIAL  COMMENT 

TBEATIES  OP  ABBITBATION  SINCE  THE   FIBST  HAGUE  CONFEBENCE 

Readers  of  Mr.  Holl's  excellent  volume  on  the  Peace  Conference  at 
The  Hague  will  recall  that  the  First  Conference  attempted  to  frame  and 
secure  the  adoption  of  a  treaty  of  arbitration  by  which  the  nations  bound 
themselves  to  arbitrate  a  carefully  selected  list  of  subjects.  It  is  well 
known  that  this  attempt  failed,  owing  to  the  opposition  of  Germany. 
As  a  compromise  article  19  of  tlie  convention  for  the  peaceful  adjustment 
of  international  differences  was  adopted : 

Independently  of  existing  general  or  special  treaties  imposing  the  obligation 
to  have  recourse  to  arbitration  on  the  part  of  any  of  the  signatory  powers, 
these  powers  reserve  to  themselves  the  right  to  conclude,  either  before  the  rati- 
fication of  the  present  convention  or  subsequent  to  that  date,  new  agreements, 
general  or  special,  with  a  view  of  extending  the  obligation  to  submit  contro- 
versies to  arbitration  to  all  cases  which  they  consider  suitable  for  such  sub- 
mission.   [Reenacted  in  1907  as  article  40.] 

The  article  did  not  seem  at  the  time  to  be  of  any  special  importance 
and  it  was  generally  looked  upon  as  useless  because  independent  and  sov- 
ereign states  possess  the  right  without  special  reservation  to  conclude 
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arbitration  agreements,  general  or  special,  without  being  specificaUr 
empowered  to  do  so.  The  fact  is,  however,  that  this  article,  insignificant 
and  useless  as  it  may  seem,  marks,  one  may  almost  say,  an  era  in  the 
history  of  arbitration.  The  existence  of  the  article  has  called  attention 
to  the  subject  of  arbitration  and  by  reference  to  it  many  states  have 
negotiated  arbitration  treaties.  It  is  true  that  there  is  no  legsii  obliga- 
tion created  by  the  article  and  it  is  difiScult  to  find  a  moral  one,  for  it  ia 
not  declared  to  be  the  duty  of  any  state  to  conclude  arbitration  treatiea. 
The  moral  effect  of  the  article  has,  however,  been  great  and  salutary,  and 
the  existence  of  numerous  arbitration  treaties  based  upon  the  reservation 
contained  in  the  article  show  the  attention  and  respect  which  nations 
pay  to  the  various  provisions  of  the  Hague  Conference. 

The  following  enumeration  of  the  treaties  concluded  since  the  First 
Hague  Conference  and  an  analysis  of  the  compromis  clauses  will  there- 
fore be  of  no  little  interest  —  perhaps  of  considerable  value : 

Argentine-Bolivia,  February  3,  1902. 

Argentine-Brazil,  September  7,  1905. 

Argentine-Chile,  May  28,  1902. 

Argentine-Paraguay,  November  6,  1899. 
(3)*     Austria-Himgary-Great  Britain,  January  11,  1905. 
(3)       Austria-Himgary-Switzerland,  December  3,  1904. 
(1)       Belgium-Denmark,  April  26,  1905. 
(1)       Belgium-Greece,  May  2,  1905. 
(1)       Belgium-Norway  and  Sweden,  November  30,  1904. 
(1)       Belgium-Roumania,  May  27,  1905. 
(1)       Belgium-Russia,  October  30,  1904. 
(1)       Belgium-Spain,  January  23,  1905. 

(1)  Belgium-Switzerland,  November  15,  1904. 
Bolivia-Peru,  November  21,  1901. 

(5)       Bolivia-Spain,  February  17,  1902. 

Colombia-Peru,  September  12,  1905. 
(5)       Colombia-Spain,  December  17,  1902. 
(3)       Denmark-France,  September  15,  1905. 
(3)       Denmark-Great  Britain,  October  25,  1906. 

(2)  Denmark-Italy,  December  16,  1905. 

1  The  fi&rures  in  parentheBes  refer  to  the  numbered  paragraphs  following  the 
list  of  treaties.  These  paragraphs  describe  briefly  the  nature  of  the  reference 
clauses. 
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(2)  Denmark-Xetherlands,  February  12,  1904. 
(1)       Denmark-Kussia,  March  1,  1905. 

(1)       Denmark-Spain,  December  1,  1905. 

(3)  France-Great  Britain,  October  14,  1903. 
(3)       France-Italy,  December  26,  1903. 

(3)       France-Netherlands,  April  6,  1904. 

(3)       France-Noi-\v'ay  and  Sweden,  July  9,  1904. 

(3)       France-Spain,  February  26,  1904. 

(3)       France-Sweden  and  Norway,  July  9,  1904. 

(3)       France-Switzerland,  December  14,  1904. 

(3)       France-United  States,  February  10,  1908. 

(3)       Germany-Great  Britain,  July  12,  1904. 

(3)       Great  Britain-Italy,  February  1,  1904. 

(3)       Great  Britain-Netherlands,  February  15,  1905. 

(3)       Great  Britain-Norway  and  Sweden,  August  11,  1904. 

(3)       Great  Britain-Portugal,  November  16,  1904. 

(3)       Great  Britain-Spain,  February  27,  1904. 

(3)       Great  Britain-Switzerland,  November  16,  1904. 

(3)       Great  Britain-United  States,  April  4,  1908. 

(8)       Guatemala-Spain,  February  28,  1902. 

(6)       Hondurasr-Spain,  May  13,  1905. 

(6)  International,  January  29,  1902. 

(7)  International,  January  30,  1902. 
Italy-Argentine,  September  18,  1907. 
Italy-Mexico,  October  16,  1907. 
Italy-Peru,  April  18,  1905. 
Italy-Portugal,  May  11,  1905. 

(3)       Italy-Switzerland,  November  23,  1904. 

(8)  Mexico-Spain,  January  11,  1902. 

(3)       Mexico-United  States,  March  24,  1908. 
Netherlands-Portugal,  October  1,  1904. 
(1)       Norway-Sweden,  October  26,  1905. 

(3)  Norway-United  States,  April  4,  1908. 

(1)       Norway  and  Sweden-Russia,  December  9,  1904. 
Norway  and  Sweden-Spain,  January  23,  1905. 
(1)       Norway  and  Sweden-Switzerland,  December  17,  1904. 

(4)  Portugal-Spain,  May  31,  1904. 

(3)       Portugal-Austria-Hungary,  February  13,  1906. 
(10)     Portugal-Denmark,  March  20,  1907. 
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(3)  Portugal-France,  June  29,  1906. 

(3)  Portugal-Great  Britain,  November  16,  1904. 

(3)  Portugal-Italy,  May  11,  1905. 

(9)  Portugal-Netherlands,  October  1,  1904. 

(3)  Portugal-Norway  and  Sweden,  May  6,  1905. 

(4)  Portugal-Spain,  May  31,  1904. 

(3)  Portugal-Switzerland,  August  18,  1906. 

(1)  Russia-Norway  and  Sweden,  November  26,  1904. 

(3)  Spain-Switzerland,  May  14,  1907. 

(3)  Spain-United  States,  April  20,  1908. 

(5)  Spain-Uruguay,  January  28,  1902. 

(3)  United  States-Denmark,  May  18,  1908. 

(3)  United  States-Italy,  March  28,  1908. 

(3;  United  States-Japan,  May  5,  1908. 

^3)  United  States-Netherlands,  May  2,  1908. 

(3)  United  States-Portugal,  April  6,  1908. 

(3)  United  States-Sweden,  May  2,  1908. 

(3)  United  States-Switzerland,  February  29,  1908. 

Notes, 

(1)     The  article  of  reference  in  these  treaties  is  substantially  similar 
to  the  article  in  the  treaty  between  Belgium  and  Russia,  which  reads  as 

follows : 

Article  1.  The  high  contracting  parties  agree  to  submit  to  the  Permanent 
Court  of  Arbitration  established  at  The  Hague  by  the  convention  of  July  29, 
189S),  the  differences  which  may  arise  between  them  in  the  cases  enumerat«il  in 
article  3,  in  so  far  as  they  affect  neither  the  independence,  the  honor,  the  vital 
interests,  nor  the  exercise  of  sovereignty  of  the  contracting  countries,  and  pro- 
vided it  has  been  impossible  to  obtain  an  amicable  solution  by  means  of  direct 
diplomatic  negotiations  or  by  any  other  method  of  conciliation. 

Article  3,  referred  to  in  the  above  quotation,  reads  as  follows: 

Arbitration  shall  be  obligatory  between  the  high  contracting  parties  in  the 
following  cases: 

1.  In  case  of  disputes  concerning  the  application  or  interpretation  of  any 
convention  concluded  or  to  be  concluded  between  the  high  contracting  parties 
and  relating  — 

(a)   To  matters  of  international  private  law; 

(6)   To  the  management  of  companies; 

(c)   To  matters  of  procedure,  either  civil  or  criminal,  and  to  extradition. 

2.  In  case  of  disputes  concerning  pecuniary  claims  based  on  damages,  when  the 
principle  of  indemnity  has  been  recognized  by  the  parties. 


EDITORIAL   COMMENT  827 

Differences  which  may  ari5ie  with  regard  to  the  interpretation  or  application 
•of  a  convention  concluded  or  to  be  concluded  between  the  high  contracting  par- 
ties and  in  which  third  powers  have  participated  or  to  which  they  have  adhered 
shall  be  excluded  from  settlement  by  arbitration. 

The  treaty  between  Norway  and  Sweden,  included  among  those  to  which 
Note  1  refers,  differs  from  the  others  in  that  questions  as  to  whether 
disputes  involve  the  vital  interests  of  either  country  are  to  be  submitted 
to  the  Hague  Court  instead  of  being  decided  by  each  nation  for  itself. 

In  the  treaty  between  Russia  and  Norway  and  Sweden,  November  26, 
1904,  no  reference  is  made  in  article  1  to  article  3,  although  the  latter 
article  appears  in  practically  the  same  form  as  here  given,  except  that  the 
final  paragraph  is  missing. 

(2)  The  reference  clause  in  these  treaties  is  substantially  similar  to 
the  article  in  the  treaty  between  Denmark  and  Italy,  which  reads  aa 
follows : 

Abticle  Premier.  Les  Hautes  Parties  contractantes  s'engagent  &  soumettre 
4  la  Cour  permanente  d*arbitrage,  6tablie  H  La  Haye  par  La  Ck>nvention  du  29 
juillet  1809,  tous  les  diff^rends  de  n*importe  quelle  nature  qui  viendraient  & 
s'^lever  entre  Elles  et  qui  n'auraient  pu  fttre  r^solus  par  les  voies  diplomatiques, 
et  cela  m^me  dans  le  cas  otk  ces  diif^rends  auraient,  leur  origine  dans  des  faits 
ant^rieurs  ft  la  conclusion  de  la  pr^sente  Convention. 

(3)  The  reference  clause  in  these  treaties  is  similar,  substantially,  to 

that  contained  in  the  treaty  between  France  and  Great  Britain,  which 

reads  as  follows: 

Article  1.  Differences  which  may  arise  of  a  legal  nature,  or  relating  to  the 
interpretation  of  treaties  existing  between  the  two  contracting  parties,  and 
which  it  may  not  have  been  possible  to  settle  by  diplomacy,  shall  be  referred 
to  the  Permanent  Court  of  Arbitration  established  at  The  Hague  by  the  con- 
vention of  the  29th  July,  1899;  provided,  nevertheless,  that  they  do  not  affect  the 
vital  interests,  the  independence,  or  the  honor  of  the  two  -  contracting  states, 
and  do  not  concern  the  interests  of  third  parties. 

In  the  treaty  between  Mexico  and  the  United  States,  March  24,  1908, 
the  following  clause  is  inserted  after  the  word  diplomacy  in  the  above 
reference  paragraph :  "  in  case  no  other  arbitration  should  have  been 
agreed  upon." 

The  treaty  between  Portugal  and  France,  June  29,  1906,  requires  that 
the  causes  of  the  arbitration  shall  arise  after  the  date  of  the  treaty. 

(4)  The  reference  clause  is  as  follows: 

Article  1.  All  questions  of  a  judicial  character  relative  to  the  interpreta- 
tion of  treaties  or  conventions  existing,  or  hereafter  to  exist,  between  Portugal 
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tLwSt  Spaltt,  bordering  and  friendly  nationB,  andf  wfiieh  qiieiHotts  eliir  tfd(  be  sni- 
caMj  iK>lted  by  diptdnkafey,  Bfa&ll  be  submitted  to  a  eomniftfoA,  ^MbNitimd  efit- 
prtesly  fot  thid;  purpose^  by  previotts  agreement;  and  in  the  evetot  of  €he  pftrlieS' 
failing  to  agree  upon  the  constitution  of  such  cotiitaisBioii  wiWii  «;  term  not 
to  exceed  one  nu>nth  from  the  time  such  commission  ia  proposed  hy  one  of  the 
high  contracting  partiite,  then  t!he  submission*  shall  be  to  tlie  Periniu&ent  Arbi- 
tration Tribunal  or  court  institute  at  The  Hague  by  Yirtne  of  ^ke  eomreafSoA 
there  held  on  the  29th  of  June,  1899,  provided  that  tbe  qiiieStioitf  00  rafeired 
and  submitted  shall  not  involve  matters  of  vital  effeet  upon  the  indipfiidmcw 
or  honor  of  the  contracting  nations  or  the  interests  of  other  states. 

(5)  The  reference  clause  is  similar  to  article  3  of  the  treaty  between 
Spain  and  Uruguay,  which  reads  as  follows : 

Abtiolb  3.  Pour  le  jugement  des  questions  qui,  en  execution  de  la  prtecnte 
convention,  seront  soumises  k  un  arbitrage,  les  fonctions  d'arbitre  aeront  con- 
fines, de  pr^f^rence,  h.  un  chef  d'Etat,  d'une  des  R&publiques  hispano-am^rieainea^ 
ou  ft  un  tribunal  compost  de  juges  et  experts  espagnols,  uruguayens  ou  hispfeno- 
siiMrieslnes. 

A  dnfaut  d'entente  sur  te  choix  des  arbitres,  lea  Haiites  Partis  aignataifea 
ae  smimettront  au  Tribunal  international  permaxient  d'atbitrage,  #tabli 
form^ment  aux  resolutions  de  la  Conference  de  la  Haye,  de  1899,  et,  daiia  ee 
eomihe  dans  le  cas  precedent,  dies  se  conlorineront,  ft  Is  proeftduro  ArMtffaie- 
ap^cifiee  auchapitre  III  des  dites  rftsoltitioiis. 

Article  I  of  this  treaty  reads  as  follows : 

Abticle  Pbemixb.  Les  Hautes  Parties  contractantes  s'obligent  ft  soinnettre 
a  un  jugement  arbitral  toutes  les  difficult^s,  de  quelque  nature  qa'ellea  aolent^ 
qui,  pour  une  cause  quelconque,  viendraient  ft  iufgir  enti^  eltes,  sauf  1^  cas  ou 
ces  difficaltes  porteraient  atteinte  aux  dispositions  de  la  eonstitatloii  de  Pitt 
or  I'autre  pays,  et  ft  rexception  de  calles  qui  peuvent  etre  rtisoliia  par  des  negoei- 
atiohs  directes. 

(6)  Cbnference  of  1902.  Treaty  of  obligatory  arbitration  between 
Argentine  Republic,  Bolivia,  Dominican  Republic,  Guatemala,  Mexico. 
Paraguay,  Peru,  Salvador,  and  Uruguay.  January  29,  1902.  (To 
Hague  if  agreeable.  All  disputes  except  those  affecting  national  honor 
or  independence.) 

(7)  Conference  of  1902.  Treaty  for  arbitration  of  pecuniary  claims 
between  the  United  States  of  America,  Argentine  Republic,  BoliTia* 
Colombia,  Costa  Rica,  Chile,  Dominican  Republic,  Ecuador,  Salvador. 
Guatemala,  Haiti,  Honduras,  Mexico,  Nicaragua,  Paraguay,  Peru,  and 
Uruguay.  (This  provides  for  reference  to  The  Hague  of  pecuniary 
claims.) 
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(8)  The  reference  clause  in  the  treaty  between  Guatemala  and  Spain 
is  gubstantiany  similar  to  that  in  the  treaty  between  Mexico  and  Spain, 
which  reads  as  follows  : 

Abtxclb  3.  For  the  decision  of  questions  which,  in  accordance  with  this 
treaty,  may  be  submitted  to  arbitration,  the  functions  of  arbitrator  shall  be 
conferred  with  preference  upon  a  chief  of  state  of  one  of  the  Spanish-American 
republics,  or  upon  a  tribunal  formed  of  Mexican,  Spanish,  or  Spanish-American 
judges  and  experts. 

In  the  case  of  not  agreeing  in  the  appointment  of  arbitrators  the  high  con- 
tracting parties  shall  submit  themselves  to  the  Permanent  International  Tribunal 
of  Arbitration  established  in  accordance  with  the  resolutions  of  the  Hague  Con- 
ference of  1899  with  adherence  in  the  latter,  and  in  the  former  case  to  the  arbi- 
tral procedure  specified  in  Chapter  III  of  the  said  resolutions. 

Articles  1  and  2  of  this  treaty  read  as  follows : 

Abttcle  1.  The  high  contracting  parties  agree  to  submit  to  the  decision  of 
arbitrators  all  controversies  which  may  arise  between  them  during  the  existence 
of  the  present  treaty  in  which  they  might  not  have  been  able  to  reach  an  ami- 
cable solution  by  direct  negotiation;  provided  that  said  controversies  affect 
neither  the  national  independence  nor  honor. 

Abt.  2.  Neither  the  national  independence  nor  honor  shall  be  considered  to  be 
compromised  in  the  following  cases: 

A.  When  treating  of  pecuniary  damages  and  prejudices  suffered  by  one  of  the 
contracting  states  or  by  its  citizens  because  of  illegal  acts  or  omissions  on  the 
part  of  the  other  contracting  state  or  its  citizens. 

B.  When  treating  of  the  interpretation  of  the  treaties,  agreements,  and  eom- 
ventions  relating  to  the  protection  of  ownership  of  artistic,  literary,  and  indus- 
trial property,  as  well  as  to  that  of  privileges,  patents  of  inventions,  trade- 
marks, mercantile  firms,  money,  weights  and  measures,  and  sanitary  precau- 
tions, either  veterinary  or  to  exclude  phylloxera. 

C.  When  treating  of  the  application  of  treaties,  agreements,  and  conventions 
relating  to  successions,  aid,  and  judicial  correspondence. 

D.  When  treating  of  treaties,  agreements,  and  conventions  now  in  force,  or 
which  may  be  celebrated  hereafter,  with  the  object  of  putting'  the  principles 
of  public  or  private  international  law,  either  civil  or  penal,  into  practice. 

£.  When  treating  of  questions  which  relate  to  the  interpretation  or  execution 
of  treaties,  agreements,  and  conventions  of  friendship,  commerce,  and  navigation. 

(9)  In  this  treaty  the  contracting  powers  agree  to  submit  to  the 
Hagne  Tribunal  all  difficulties  which  they  had  agreed  to  arbitrate  pre- 
vious to  the  signing  of  the  Hague  convention  of  1899  for  the  pacific 
settlement  of  international  disputes. 

(10)  The  reference  articles  of  this  treaty  read  as  follows: 
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Abticle  I 

Les  Hautes  Parties  Contractantes  s'engagent  h.  soumettre  h  I'arbitTage  tooi 
les  diff^rendB  de  n'importe  quelle  nature  qui  viendraient  h  s'41ever  entre  Ellei 
et  qui  n'auraient  pu  6tre  r^solus  par  les  voies  diplomatiques.  EUes  s'adressenmt 
ft  cet  eifet  ft  la  Cour  permanente  d'arbitrage,  ^tablie  ft  la  Haye  par  la  Convention 
du  29  juillet  1890,  ft  moins  d'etre  convenues  d'un  tribunal  arbitral  different. 

Abticle  IV 

II  est  entendu  qu'ft  moins  que  la  controverse  ne  porte  sur  Tapplication  d'lme 
convention  entre  les  deux  Etats,  ou  qu'il  ne  s'agisse  d'un  ca^  de  d#ni  de  jus- 
tice, I'article  ler  ne  sera  pas  applicable  aux  diif^rends  qui  pourraient  s'tiefcr 
entre  un  ressortissant  de  Tune  des  Parties  et  I'autre  Etat  Ckmtractant  lorsqne 
led  tribunaux  auront,  d'apr§s  la  l^slation  de  cet  Etat,  competence  poor  ju^ 
le  contestation. 

Those  treaties  in  the  list  which  are  not  referred  to  in  the  foTegoiog 
notes  make  no  reference  to  the  Hague  Tribunal. 


PROPOSED  CONFERENCE  FOR  THE  SETTLEMENT  OF  CERTAIN  QT7E8TI0N8  OF 

MARITIME   LAW 

The  Second  Peace  Conference  at  The  Hague  fonnulated  a  project 
for  an  international  prize  court  upon  the  joint  proposition  of  Germany, 
Great  Britain,  Prance,  and  the  United  States,  and  while  the  project  as 
a  whole  has  been  viewed  with  favor  there  are  not  a  few  questions  of 
importance  which  militate  against  the  acceptance  of  the  project  and 
the  passage  of  local  legislation  necessary  to  give  it  full  effect.  It  is 
generally  conceded  that  the  establishment  of  an  international  prize 
court  would  mark  a  great  advance  in  international  law  and  procedure. 
For  it  is  elementary  that  a  party  accused  of  an  illegal  seizure  should 
not  be  peraiitted  to  pass  in  final  resort  upon  the  justness  of  his  act.  In 
the  domain  of  private  law  the  mere  suggestion  of  the  possibility  of 
such  a  travesty  on  justice  would  be  received  with  ridicule,  yet  inter- 
national custom  and  usage  permits  the  captor,  in  courts  constituted  by 
him  and  with  judges  appointed  by  him  and  owing  to  him  allegiance, 
to  determine  the  validity  of  the  capture,  seizure,  or  confiscation.  The 
conference  at  The  Hague,  in  establishing  a  court,  opposed  international 
to  national  judgment,  and  by  composing  the  court  primarily  of  neutrals, 
with  representation,  however,  of  belligerents,  sought  to  test  the  validity 
of  the  capture  by  permanent  and  disinterested  judges  trained  in  the  law. 
TJie  advantages  and  supposed  objections  to  the  institution  of  an  inter- 
national prize  court  have  been  fully  set  forth  in  the  leading  articles  in 
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this  number.  The  present  editorial  comment  will  deal  with  one  article 
of  the  proposed  convention  —  namely,  the  seventh  —  which  has  given 
rise  to  much  comment  and  no  little  criticism,  and  to  consider  which 
Great  Britain  has  summoned  a  conference  of  representatives  of  the  mari- 
time powers  to  meet  in  London  in  October,  1908. 
Article  7  is  as  follows : 

If  a  question  of  law  to  be  decided  is  covered  by  a  treaty  in  force  between  the 
belligerent  captor  and  a  power  which  is  itself  or  whose  subject  or  citizen  is  a 
party  to  the  proceedings,  the  court  is  governed  by  the  provisions  of  the  said 
treaty. 

In  the  absence  of  such  provisions,  the  court  shall  apply  the  rules  of  inter- 
national  law.  If  no  generally  recognized  rule  exists,  the  court  shall  give  judg- 
ment in  accordance  with  the  general  principles  of  justice  and  equity. 

The  above  provisions  apply  equally  to  questions  relating  to  the  order  and 
mode  of  proof. 

If,  in  accordance  with  article  3  (2)  (c),  the  ground  of  appeal  is  the  violation 
of  an  enactment  issued  by  the  belligerent  captor,  the  court  will  enforce  the 
enactment. 

The  court  may  disregard  failure  to  comply  with  the  procedure  laid  down  in 
the  enactments  of  the  belligerent  captor,  when  it  is  of  opinion  that  the  conse- 
quences of  complying  therewith  are  unjust  and  inequitable. 

Such  is  the  text  of  the  article  as  voted  by  the  Hague  Conference  after 
a  careful  explanation  of  its  meaning  and  probable  consequences  contained 
in  the  admirable  report  of  Mr.  Louis  Renault.  The  material  portion  of 
Mr.  Renault^s  report  follows : 

What  rules  of  law  will  the  new  prize  court  apply  T 

This  is  a  question  of  the  greatest  importance,  the  delicacy  and  gravity  of  which 
can  not  be  overlooked.  It  has  often  claimed  the  attention  of  those  who  have 
thought  of  the  establishment  of  an  international  jurisdiction  on  the  subject  we 
are  considering. 

If  the  laws  of  maritime  warfare  were  codified,  it  would  be  easy  to  say  that  the 
International  Prize  Court,  the  same  as  the  national  courts,  should  apply  inter- 
national law.  It  would  be  a  regular  function  of  the  international  court  to  revise 
the  decisions  of  the  national  courts  which  had  wrongly  applied  or  interpreted 
the  international  law.  The  international  courts  and  the  national  courts  would 
decide  in  accordance  with  the  same  rules,  which  it  would  be  supposed  ought 
merely  to  be  interpreted  more  authoritatively  and  impartially  by  the  former 
courts  than  by  the  latter.  But  this  is  far  from  being  the  case.  On  many  points, 
and  some  of  them  very  important  ones,  the  laws  on  maritime  warfare  are  still 
uncertain,  and  each  nation  formulates  them  according  to  its  ideas  and  interests. 
In  spite  of  the  efforts  made  at  the  present  conference  to  diminish  these  uncer- 
tainties, one  can  not  help  realizing  that  many  will  continue  to  exist.  A  serious 
difficulty  at  once  arises  here. 


Hd2  THE   AMEBICAN    JOUSNAI.    OF   IVTXSNATIONAI.    LAW 

It  goei  mtfaout  aayiBg  that  where  there  are  mice  eataUished  by  traalgr* 
they  are  general  or  are  at  least  oommoD  to  the  natioiia  oaaoeraad  ia  the  eiptaie 
(the  captor  nation  and  the  nation  to  which  the  Yessel  or  cai^  seised  helo^), 
the  international  court  will  have  to  conform  to  these  rules.  Even  in  Hie 
of  a  formal  treaty,  there  may  he  a  recognned  customary  rule  wfaidi 
tacit  expression  of  the  will  of  the  nataons.  But  what  win  InppcB  if  llie  posHnm 
law,  written  or  customary,  is  silent  T  There  appears  to  be  bo  doubt  tlwt  tb« 
solution  dictated  by  the  strict  principles  of  legal  reaaonapg  ahoiild  preimiL 
Wherever  the  positive  law  has  not  expressed  itself,  each  belligeimi  has  a  z%ht  ts 
make  his  own  regulations,  and  it  can  not  be  said  that  they  are  eontiafy  to  a  law 
which  does  not  exist.  In  this  case,  how  could  the  decisi<m  of  a  national  pn» 
court  he  revised  when  it  has  merely  applied  in  a  rc^pilar  nmnner  the  law  el  its 
country,  which  law  is  not  contrary  to  any  principle  of  international  fatwT  The 
conclusion  would  therefore  be  that  in  default  of  an  iniemational  rule  ftimlj 
established  the  international  court  shall  apply  the  law  of  the  captor. 

Of  course  it  will  be  easy  to  offer  the  objection  that  in  this  manner  theve  wonld 
be  a  very  changeable  law,  often  very  arbitrary  and  even  5*^nflf<?tiii|g,  cerlui 
belligerents  i^usiag  the  latitude  left  them  by  the  positive  law.  lliis  vould  be 
a  reason  for  hastening  the  codification  of  the  latter  in  order  to  remove  tbe 
deficiencies  and  the  uncertainties  which  are  complained  of  and  which  hnag  about 
the  difficult  situation  which  has  just  been  pmnted  out. 

However,  after  mature  reflection,  we  believe  that  wse  ou^it  to  |iropose  to  yon 
a  solution,  bold  to  be  sure,  but  calculated  considerably  to  improve  the  praetiee  of 
international  law.  **  If  generally  recognized  rules  do  not  exist,  the  court  riitll 
decide  according  to  the  general  principlea  of  juatioe  and  equity."  It  is  tinis 
called  upon  to  create  the  law  and  to  take  into  account  other  principles  than  tbom 
to  which  the  national  prize  court  was  required  to  conform,  whooe  deciaiiRi  h 
assailed  by  the  international  court.  We  are  confident  tliat  the  judges  dhosea  \f9 
the  powers  will  be  equal  to  the  task  which  is  thus  imposed  upon  them,  and  that 
they  will  perform  it  with  moderation  and  firmness.  They  will  interpret  the  rales 
of  practice  in  accordance  with  justice  without  overthrowing  them.  A  fear  of 
their  just  decisions  may  mean  the  exercise  of  more  wisdom  by  the  belligerentf 
and  the  national  judges,  may  lead  them  to  make  a  more  serious  and  conscientious 
investigation,  and  prevent  the  adoption  of  regulations  and  the  rendering  of 
decisions  which  are  too  arbitrary.  The  judges  of  the  international  oourt  will 
not  be  obliged  to  render  two  decisions  contrary  to  each  other  by  applying  soc- 
C'ssively  to  two  neutral  vessels  seized  under  the  same  conditions  different  regula- 
tions established  by  the  two  belligerents.  To  sum  up,  the  situation  created  for 
the  new  prize  court  will  greatly  resemble  the  condition  which  has  long  existed  is 
the  courts  of  countries  where  the  laws,  chiefly  customary,  were  still  rudimentary. 
Tlicse  courts  made  the  law  at  the  same  time  that  they  applied  it,  and  their 
decisions  constituted  precedents,  which  become  an  important  source  of  the  law. 
The  most  ecsential  thing  is  to  have  judges  who  inspire  perfect  confidence.  If.  in 
order  to  have  a  complete  set  of  international  laws,  we  were  to  wait  until  we  had 
judges  to  apply  it,  the  event  would  be  a  prospective  one  which  even  the  youngest 
of  us  could  liardly  expect  to  see.  A  scientific  society,  such  as  the  Institute  of 
International  Law,  was  able,  by  devoting  twelve  years  to  the  work,  to  prepare  * 


JBDITORIAL  GOMKEirr  B33 

•set  of  international  regulations  on  maritime  prizes  in  which  the  organization  and 
the  procedu^  of  the  international  court  have  only  a  very  limited  scope.  The 
-community  of  civilized  nt^tions  is  more  difBUsult  to  set  on  foot  than  an  association 
*of  jurisconsults;  it  must  be  subject  to  other  considerations  or  even  other 
prejudices,  the  reconcilement  of  which  is  not  so  easy  as  that  of  legal  opinions. 
Let  UB  therefore  agree  that  a  court  composed  of  eminent  judges  shall  be  intrusted 
with  '^he  task  of  supplying  the  4ofieien<;ie8  of  positive  law  untU  the  co^i^cation 
of  international  law  xegularly  undertf^n  by  the  gpyeiininents  shall  gimpU^ 
their  task. 

Tl^e  ideas  wl\ich  have  just  been  set  forth  will  be  applicable  with  regard  to  the 
•order  of  admission  of  evidence  as  well  as  to  the  means  which  may  be  employed  in 
gathering  it.  In  most  countries  arbitrary  rules  exist  regarding  the  order  of 
admission  of  evidence.  To  use  a  technical  expression.  Upon  wh(mi  does  the 
burden  of  proof  rest!  To  be  rational  one  would  have  to  say  that  it  is  the  captor's 
place  to  prove  the  .legality  of  the  seizure  that  is  made.  This  is  especially  true 
in  case  of  a  violation  of  neutrality  charged  against  a  neutral  vessel.  S^ch  a 
violation  should  not  be  presumed.  And  still  the  captured  party  is  frequently 
required  to  prove  the  nullity  of  the  capture,  and  consequently  its  illegality,  so 
that, in  case  of  doubt  it  is  the  captured  party  -(the  plaintiff)  who  lo^es  the  suit. 
This  is  not  equitable  and  will  Jiot  be  imposed  upon  the  international  couit. 

What  has  just  been  said  regarding  the  order  of  evidence  also  applies  to  the 
means  of  gathering  it,  regarding  which  more  or  less  arbitrary  rules  exist!  How 
«an  the  nationality,  ownership,  and  the  domicile  be  proven !  Is  it  only  by  means 
of  the  ship's  papers,  or  also  by  means  of  documents,  produced  elsewhere?  We 
believe  in  alloyring  the  court  full  power  to  decide. 

Finally,  in  t|ie  same  spirit  of  broad  equity,  the  court  is  authojcized  not  to.tsl^e 
into  account  limitations  of  procedure  prescribed  by  the  laws  of  the  be^igerent 
captor,  when  it  deems  that  the  consequences  thereof  would  be  unreasonable.  For 
instance,  there  may  be  provisions  in  the  law  which  are  too  strict  with  regard  to 
the  period  for  making  appeal  or  which  enable  a  relinquishment  of  the  claim  to  be 
too  easily  presumed,  etc. 

There  is  a  case  in  which  the  international  court  necessarily  applies  simply  the 
law  of  the  captor,  namely,  the  case  in  which  the  appeal  is  founded  on  the  faet 
that  the  national  cpurt  has  violated  a  legal  provision  enacted  by  the  belligerent 
captor.  This  is  one  of  the  cases  in  which  a  subject  of  the  enemy  is  allowed  to 
appeal.     (Art.  3,  No.  2  c,  at  end.) 

Article  7,  which  has  thus  been  commented  upon,  is  an  obvious  proof  of  the 
sentiment  of  justice  which  animates  the  authors  of  the  draft,  as  well  as  of  .the 
confidence  which  they  repose  in  the  successful  operation  of  the  institution  ,to  be 
•created. 

It  will  be  seen  that  the  court  is  vested  not  merely  with  judicial  but 
with  legislative  power ;  that  it  not  only  interprets  and  develops  the  law, 
it  does  what  the  conference  could  not  do  —  namely,  it  legislates,  and 
establishes  a  code  of  maritime  international  law. 

The  second  paragraph  of  article  7  provides  that  in  the  absence  of 
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treaty  stipulations  between  the  litigants  the  court  shall  apply  the  rule? 
of  international  law,  which  would  be  an  adequate  provision  if  the  rule? 
of  international  law  were  codified.  The  paragraph  goes  on  to  say :  "  If 
no  generally  recognized  rule  exists,  the  court  shall  give  judgment  in 
accordance  with  the  general  principles  of  justice  and  equity/'  Here* 
liowever,  is  the  crux  of  the  question,  for  recognized  rules  of  intemationtl 
law  exist,  and  have  long  existed,  on  certain  important  matters,  but  they 
are  in  conflict.  For  example,  Anglo- American  jurisprudence  recognizes 
the  doctrine  of  continuous  voyages ;  so  do  the  French  and  Italian.  The 
continental  view  generally  is  against  the  validity  of  continuous  voyagesw 
The  rules  therefore  exist  and  are  generally  recognized  as  existing.  Ta 
come  to  a  conclusion,  the  court  must  in  an  appropriate  case  accept  or  reject 
the  doctrine  of  continuous  voyages.  This  means  that  the  court  not  only 
establishes  a  principle  from  a  mass  of  evidence,  bu{  that  it  chooses  from 
among  generally  recognized  and  conflicting  principles  of  international 
law  that  which  it  considers  as  most  in  accordance  with  the  general  prin- 
ciples of  justice  and  equity.  In  a  word,  the  court  is  intrusted  with  the 
high  mission  of  codifying  international  law,  a  task  which  some  of  the 
nations  wish  to  assume  and  complete,  leaving  to  the  court  the  duty  of 
interpreting  the  code  thus  established. 

The  example  given  is  merely  one  of  many.  For  instance,  there  are^ 
involved  (1)  questions  of  contraband,  penalties  for  its  carriage,  the 
immunity  of  ships  from  search  when  under  convoy,  and  the  question 
with  regard  to  compensation  where  vessels  have  been  seized  but  have 
been  found  in  fact  only  to  be  carrying  innocent  cargoes;  (2)  qu^tions 
of  blockade,  involving  the  locality  where  seizure  can  be  effected  and  the 
notice  necessary  to  be  given  before  the  ship  be  seized;  (3)  the  doctrine 
of  continuous  voyage,  which  originated  in  the  domain  of  contraband  but 
lias  been  extended  during  the  American  civil  war  to  blockade;  (4)  the 
question  of  the  destruction  of  neutral  vessels  prior  to  condemnation  in  a 
prize  court;  (5)  the  question  as  to  neutral  ships  or  persons  rendering 
unneutral  service;  (fi)  the  question  of  the  conversion  of  merchant  ships 
into  warships  upon  the  high  seas;  (7)  the  transfer  of  merchant  ships 
from  a  belligerent  to  a  neutral  flag  during  or  in  contemplation  of 
hostilities;  (8)  whether  the  domicile  or  nationality  be  adopted  in  deter- 
mining the  enemy  character  of  property. 

The  fundamental  nature  of  these  problems  is  apparent  from  their  mere 
enumeration,  and  the  great  difficulty  and  delicacy  of  their  adjustment  is 
equally  obvious  when  it  be  mentioned  that  many  of  these  doctrines  were- 
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considered  at  great  length  in  detail  and  with  feeling  at  the  recent  Hague 
Conference,  without  an  approach  to  general  agreement.  It  is  therefore 
highly  desirable  that  a  special  conference  should  take  into  consideration 
these  questions,  and  it  seems  equally  desirable  that  this  conference  should 
be  composed  of  the  maritime  powers  which  in  the  past  have  made  and 
enforced  the  law  and  which  must  in  the  very  nature  of  things  develop  it 
in  the  future. 

Great  Britain  has  outlined  a  program  which  contains  the  various  sub- 
jects mentioned,  and  Austria-Hungary,  France,  Germany,  Italy,  Holland, 
Japan,  Bussia,  Spain,  and  the  United  States  of  America  have  been 
invited  to  send  representatives.  The  work  of  the  conference  will  be 
watched  with  great  interest  because  the  fate  of  the  prize  court  is  under- 
stood to  depend,  so  far  as  Great  Britain  is  concerned,  upon  a  satisfactory 
decision  of  the  difiSculties  presented.  Should  the  conference  fail  to  reach 
definite  conclusions,  its  work  will  not  be  lost,  because  the  Third  Peace 
Conference  at  The  Hague,  which  is  scheduled  to  meet  in  about  the  year 
1915,  will  be  obliged  to  undertake  the  codification  of  international  mari- 
time law,  in  order  that  a  code  of  maritime  law  may  be  prepared  which 
will  be  acceptable  to  all  nations,  because  accepted  by  all.  Successful  or 
imsuccessful,  the  work  of  the  London  conference  must  be  considered  as  a 
preliminary  step  and  as  such  of  the  gi'eatest  importance. 

THE  FIRST  CASE  BEFORE  THE  CENTRAL  AMERICAN  COURT  OF  JUSTICE 

In  the  months  of  November  and  December,  1907,  the  Central  American 
Peace  Conference  was  in  session  at  Washington,  and  on  December  20 
adjourned,  after  having  concluded  a  treaty  of  peace  and  eight  con- 
ventions and  protocols  governing  the  future  relations  of  the  hxe  Central 
American  States.*  Among  these  conventions  was  one  for  the  establish- 
ment of  a  permanent  court  of  justice  to  which  the  five  nations  "  bind 
themselves  to  submit  all  controversies  or  questions  which  might  arise 
among  them,  of  whatsoever  nature,  and  no  matter  what  their  origin  may 
be,  in  case  the  respective  Departments  of  Foreign  Affairs  should  not  have 
been  able  to  reach  an  understanding." 

In  accordance  with  the  provisions  of  this  convention  the  five  countries 
appointed  their  representatives  on  the  court  as  follows:  Costa  Rica, 
Hon.  Jos£  Asttia  Aguilar;  Ouatemala,  Hon.  Angel  M.  Bocanegra;  Sal- 
vador, Hon.  Salvador  Gallegos;  Honduras,  Hon.  Alberto  A.  Ucles;  and 

1  Published  in  the  Supplement  of  the  January  issue,  at  page  219. 
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Nicaragua^  Hon.  Joe^  Hadriz.  H<a.  Job6  Aflt6a  Agni\y  ips  beep  dioMi 
president  of  the  court,  and  Hon.  Angel  IL  Bpeanegm  yinr  pmridrnf 

The  f  (Minal  inauguration  and  instaHatioii  of  tine  eoor^  ta^  place  oa 
May  25,  1908,  at  Cartago,  Qoete  BiQa»  wd  was  attmded  with  modi 
ceremony. 

An  edifice  for  the  use  of  the  cofi^  ia  to  be  erec^  in  the  citj  of 
Cartago^  for  which  purpose  Mr.  Andrew  Carnegie  has  gives  the  sspa  of 
$100,000. 

After  its  inauguration,  .the  coiirt  was  almost  i.pwivBdiately  called  upoa 
to  hear  and  settle  a  dispute  between  Hoq^uiis  and  Nicaragaa,  on  the 
one  side,  and  Salvador  and  .Guatemala,  gn  tt^  ptbi^. 

Thus,  for  the  first  time  in  the  world^s  history,  ire  m|b  a  cxNfft  sittiiig 
in  judgment  of  nations,  parties  lit^ant  heicfre  it.  It  ^  aM»t  periiaps  as 
great  a  step  forward  in  settling  interiv^tic^wd  difpsftes  by  oompolftHy 
arbitration  as  was  h(xped  for  by  the  most  epi^msiiistic  adypoates  of  this 
means  of  peaceful  adjustment  of  differences  b^^tw^ec^  natjonsi,  hui  it 
constitutes  a  sure  and  unmistakable  advance  towards  that  gqa).  it  is 
the  first  constituted  judicial  body  of  a  pe;lxla^enlt  orgpi^iaatiion  to  sit  in 
judgment  of  nations  as  our  municip^  tribunals  do  of  ifttdiyiduals. 

The  first  case  to  come  to  trial  before  it  is  remarkable  ii^  sevend  le- 
spects.  The  court,  before  its  jurisdiction  was  formally  iavoked  by  snj 
of  the  Central  American  States,  itself  urged  the  contending  nations  to 
appear  before  it. 

Under  date  of  July  8,  1908,  the  court  sent  the  following  telegrams: 

To   Their  Excellencies   the  Presidents   of   Ouatemaktt  Salvador ^   Honduras,  and 
Nicaragua: 

This  court  has  been  advised,  through  the  instrumentality  .of  His  Excellency 
the  President  of  Costa  Rica,  of  the  regrettable  fact  that  the  Republic  of  Honduras 
has  been  invaded  from  the  Salvadorean  frontier,  by  revolutionaries  who  htve 
already  attacked  one  or  more  Honduran  towns.  This  tribunal  is  aleo  apprised 
of  the  fact  that,  because  the  character  of  these  events  creates  the  inference  that 
they  have  not  merely  the  significance  of  phenomena  of  the  internal  politics  of 
Honduras,  there  has  been  presented  a  protest  against  the  Republic  of  Salvador, 
in  the  name  of  the  Government  of  Nicaragua  —  a  protest  that  contributes  in 
investing  these  events  with  an  international  character  and  an  evident  interest 
for  the  general  tranquillity  of  the  Central  American  people. 

This  court  can  not,  certainly,  exercise  in  any  case  its  attributes  of  arbiter 
unless  at  the  solicitation  of  an  interested  party;  but  it  considers  itsoM  bound 
by  its  high  mission  to  exhaust  the  resources  of  its  friendly  and  well-intentioned 
intervention  for  the  maintainmcnt  of  peace  and  harmony  in  the  five  brother 
States;  it  believes  that  a  remedy  should  be  applied  to  the  evil  that  is  beginning* 
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trmtiiig  to  a  collective  aetioo  on  tlie  ffturt  of  tbe  Ck^vennnents  nt  o«Loe  prompt 
and  efficacious,  and  it  has  agreed,  at  a  session  held  on  this  4$^^,  to  Address  iltsell 
to  Your  Excellency,  as  well  as  to  the  other  Chiefs  of  the  Central  American 
Bepublics,  to  urge  its  elevated  sentiments  of  Central  American  fraternalism, 
with  the  end  of  preventing  that  the  events,  unfortunately  begun  in  Honduras, 
bring  or  complicatione  of  international  importance,  for  which  noble  end  it  suffices 
that  recourse  be  had  to  this  court,  if  the  necessity  has  arrived,  for  the  peaceful 
solution  of  whatever  motive  of  disagreement  there  may  -exissb,  in  conformity  with 
the  provisions  of  the  first  article  of  the  convention  which  gave  life  and  jurisdic- 
tio«  to  this  tribunal. 

At  ^is  time  any  armed  conflict  would  make  Central  America  the  object  <^ 
universal  censure^  and,  apart  from  the  irreparable  damages  of  a  irajbricidal  war* 
would  expose  the  nations  composing  it  to  perils  of  extreme  gravity,  which  are 
not  hidden  from  your  illustrious  mind. 

The  court  believes  that,  in  addressing  this  respectful  solicitation  to  the  Chief 
Magistrates,  it  fulfiUa  one  of  its  most  important  duties,  and  it  does  not  doubt 
thai  H  will  be  well  received  by  the  distinguished  judgment  of  Your  Excellency. 

Joa£  AstCa  Aguiulb. 

SaLVADOB    GALI4EGO8. 

Angel  M.  Bocaneoba. 
Albebto  Ucles. 
Jo6£  Madbiz. 
Ebnesto  MabtIn,  Scrio. 

His  Ewoellency  the  President  of  the  Bepuhlio  of  Cosia  Rica, 

San  Jos4. 

With  xelerenee  to  the  events  that  have  lately  taken  place  in  the  Republic  of 
Honduras,  mentioned  in  the  telegram  received  yeatecday  by  Your  Excellency 
from  His  Excellency  the  President  of  Nicaragua,  and  which  Your  Excellency  has 
been  pleased  to  communicate  [to]  this  tribunal,  the  Central  American  Court  of 
Justice  considers  as  a  high  duty  of  patriotiRm  the  exercise  of  collective  action 
by  the  sister  Republics  for  the  purpose  of  arresting  the  course  of  those  events, 
whose  gravity  and  importance  are  not  hidden  from  the  illustrious  mind  xd  Your 
Excellency. 

The  court  is  of  the  opinion  that  in  view  of  the  especial  position  held  by  Gosta 
Rica  in  the  concert  of  Central  America,  Your  Excellency  is  once  more  called  to 
interpose  your  good  offices  between  the  other  Governments  of  Central  America, 
in  order  that  by  joint  harmonious  action  they  may  proceed  without  delay  to  the 
peaceful  solution  of  the  unfortunate  conflict  now  raging,  or  that  this  conflict  be 
brought  to  the  judicial  knowledge  of  the  court,  in  conformity  with  the  conven- 
tion of  Washington,  if  the  friendly  exertiouH  of  the  intavested  chancelleries 
should  not  yield  satisfactory  results. 

The  court,  therefore,  very  respectfully  requests  Your  Excellency  to  initiate 
the  efToris  toward  collective  action,  indicated  above,  and  has  the  honor  to  call 
to  your  attention  that  it  has  this  day  addresAed  to  the  Chief  Magistrates  of  the 
other  Republics  the  telegram  of  which  a  copy  is  inclosed. 
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The  court  takes  advantage  of  this  opportunity  to  manifest  to  Your  Ezcelleoej 
its  high  consideration. 

Jos£  AstCa  Aouiiab. 
Salvador  Galleoos. 
Albebto  Ucles. 
Anqel  Bocanegsa. 
Josift  Madbiz. 
Erivesto  MabtIn,  Serio, 

To  this  the  President  of  Salvador  replied,  in  efEect,  that  the  best 
answer  that  could  be  made  to  the  charges  brought  against  his  Government 
would  be  to  quote  the  telegrams  exchanged  with  it  in  reference  to  the 
suppression  of  interference,  from  the  confines  of  Salvador,  with  fte 
revolution  at  that  time  raging  in  Honduras. 

Shortly  thereafter  formal  complaints  were  lodged  with  the  court  by 
the  Governments  of  Honduras  and  Nicaragua  against  Salvador  and 
Guatemala.  These,  together  with  all  the  other  pleadings  and  orders, 
were  transmitted  by  telegraph  —  an  innovation  indeed  in  court  procedure. 

On  July  13,  1908,  the  court  issued  interlocutory  decrees  to  fix  the 
statiLs  quo  of  the  contending  nations  and  impose  upon  them  rules  of 
conduct.    The  translations  follow : 

The   Cartago   Court   and    the    Central   American   dispute.      The   complaints  of 
Honduras  and  Nicaragua,     Resolutions  of  the  High  Court. 

Central  American  Court  of  Justice, 

CartagOy  July  13,  1908,  mt  1  p.  m. 

Whereas,  in  a  formal  complaint  addressed  to  this  court  by  His  Excellency  the 
Minister  of  Foreign  Relations  of  the  Republic  of  Honduraa  in  a  telegram  sent 
from  Tegucigalpa  at  6  p.  m.  of  the  10th  instant,  and  delivered  to  the  clerk's 
office  at  5  p.  m.  of  the  following  day,  the  Government  of  said  Republic,  after 
reciting  the  facts  which  warrant  its  action,   asserts  that  the   Governments  of 
El  Salvador  and  Guatemala  have  protected  and  fomented  the  revolutionary  move- 
ment which  is  now  astir  against  the  constituted  authorities  of  the  nation;  and 
it  files  against  both  the  charges  that  they  have  not  fulfilled  "  the  duty  imposed 
on  them  by  article  17  of  the  treaty  of  peace  and  amity  signed  at  Washington, 
to  *  concentrate '  and  proceed  against  discontented  Hondurans  who  are  preparing 
to  carry  civil  war  into  their  country,"  and  that  they  have  violated  "  the  neu- 
trality which  they  ought  to  have  observ^ed  in  accordance  with  article  2  of  the 
additional  agreement  annexed  to  the  said  treaty."     The  complaining  Government 
adds  that  "Honduras  declines  (and  charges)  to  the  Governments  of  El  Salvador 
and  Guatemala  the  responsibility  for  the  damage  to  lives  and  property  resulting 
from  the  present  armed  conflict,  for  the  unwarranted  scandal  it  will  cause  before 
other  nations^  and  for  the  breach  of  public  faith  and  of  the  promise  given  to  the 
United  States  and  Mexican  Governments  at  the  Washington  Conference :  "  that 
"  it  has   sufficient  evidence  to   prove  the  guilt   of   the   Governments   which  it 
accuses,  and  places  right  now  at  the  disposal  of  the  court  the  documents  which 
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it  possesses  in  this  connection,  to  be  transmitted  by  telegraph  or  sent  by  mail,  at 
the  discretion  of  the  court.*'  It  asks,  finally,  that  the  court  ''  determine  at  onoe 
the  status  in  which  the  Governments  of  £1  Salvador  and  Guatemala  are  to  remain, 
in  order  to  prevent  greater  mischief,  until  the  court  pronounces  the  sentence 
condemning  these  Governments  as  is  due." 

Whereas,  the  complaint  of  the  Hondurean  Government  should  be  supplemented 
by  indicating  the  proofs  on  which  it  is  based  before  it  is  communicated  or  trans- 
mitted to  the  Governments  against  which  it  is  filed  (article  14  of  the  convention 
for  the  establishment  of  a  Central  American  court  of  justice). 

Whereas,  notwithstanding  the  foregoing,  immediate  attention  should  be  given  to 
the  request  of  the  high  plaintiff  that  this  court  determine  the  status  in  which 
the  contending  parties  are  to  remain  during  the  litigation. 

Therefore,  in  accordance  with  what  has  been  said,  with  the  provisions  of  the 
treaty  cited,  and  with  articles  1,  2,  3,  16,  and  17  of  the  general  treaty  of  peace 
and  amity  of  December  20,  1907,  as  well  as  article  2  of  the  additional  agree- 
ment, it  is  resolved: 

(1)  To  acknowledge  the  presentation  of  the  complaint  of  the  Honduran  Gov- 
ernment (which  is  asked  to  indicate  by  telegraph  the  proofs  on  which  it  bases 
its  complaint,  without  prejudice  to  the  subsequent  presentation  thereof  in  the 
proper  manner),  and  to  wait  until  the  said  proofs  are  indicated  before  serving 
notice  of  the  complaint  on  the  high  parties  who  are  to  answer  it. 

(2)  In  order  to  fix  the  status  in  which  the  high  interested  parties  are  to 
remain  pending  the  final  decision  of  the  case,  the  court  resolves  to  establish  the 
following  rules,  which  may  be  subsequently  modified  or  supplemented,  according 
to  necessities  and  circumstances  arising  during  the  course  of  events:  The 
Governments  of  El  Salvador  and  Guatemala  must  (a)  refrain  from  any  military 
measure  or  movement,  naval  or  land,  and  from  all  acts  of  whatsoever  nature 
which  might  directly  or  indirectly  imply  interference  in  the  Republic  of  Hon- 
duras; (6)  confine  in  one  place  all  emigrants  suspected  of  being  interested  ii| 
the  Honduran  revolution  or  of  being  liostile  toward  the  Honduran  Government; 
(c)  prevent  preparations  from  being  made,  or  any  kin<l  of  requisites  intended  to 
help  or  foment  the  conflict  from  being  solicited,  within  their  territories:  (d) 
rigorously  prosecute  any  person  who  abets  the  struggle  in  any  manner;  (e)  dis- 
arm and  confine  in  one  place  any  revolutionary  force  entering  their  territory; 
(f)  discharge  any  Central  American  emigrants  holding  positions  ns  officers  in 
their  service  and  compel  them  to  reside  in  their  respective  capitals,  subject  to 
strict  vigilance;  (</)  reduce  their  military  forces  to  the  proportion  necessary  for 
their  ordinary  service,  plus  the  detachments  required  at  suitable  places  along 
the  frontiers  for  the  sake  of  preventing  assistance  being  aff'orded  the  revolu- 
tionists in  the  shape  of  men.  war  stores,  or  subsistence  supplies.  On  its  part, 
the  Honduran  Government  shall  refrain  from  any  act  of  hostility  against  the 
aforementioned  Republics.  Let  this  resolution  be  communicated  to  the  Central 
American  Governments. 

Jos£  AsTt^A  Aguilar. 
Salv.  Gaujeoos. 
Angel  M.  Bocanboba. 
Albebto  Ucles. 
Ebnxsto  Mabtiit,  Clerk,  Jost  Madbiz. 
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Ceivtbal  Amksioak  Coubt  or  Jusnci; 

Ju^  IS,  t908-^lM  p.  m. 

Whereas,  His  Excellency  the  President  of  the  Repuhlic  of  Nicaragua,  in  a 
telegram  deposited  at  Campo  de  Marte  on  July  9  instant,  at  11  p.  m.,  and 
received  in  the  clerk's  office  at  7  a.  m.  on  the  following  day,  states  that  his 
Government  will  file  due  complaint  before  this  court  on  account  of  the  revolution 
begun  in  Honduras,  and  that  consequently  His  Excellency  the  Minister  of 
Foreign  Relations  will  answer  the  circular  communication  of  this  court  under 
date  of  the  8th  instant. 

Whereas,  His  Eitcellency  the  Minister  of  Foreign  Relations  of  the  Republic  of 
Nicaragua,  in  a  telegram  deposited  at  the  Campo  de  Marte  on  July  10,  at  12^ 
a.  m.,  and  received  in  the  clerk's  office  on  the  same  day  at  11.30  a.  m.,  states 
that,  by  special  instructions  from  His  Excellency  the  President  of  that  Republic, 
he  has  the  honor  to  refer  to  the  aforementioned  circular,  and  in  connection  there- 
with he  presents  to  the  court  a  recital  of  the  events  which  have  occurred  in  the 
Republic  of  Honduras  and  declares  that  the  Republic  of  Nicaragua  is  interested 
in  the  present  contest  for  the  reason  that  it  participated  in  the  Washington 
treaties,  because  it  is  concerned  in  the  maintenance  of  general  peace  in  CentrsI 
America,  because  its  territory  borders  on  that  of  Honduras,  and  because  of  the 
possible  participation  in  the  conflict  of  Nicaraguan  emigrants,  who  might  pursue 
ulterior  ends  against  its  own  tranquillity.  The  Minister  of  Foreign  Relations 
enumerates,  moreover,  the  grounds  on  which  his  Government  bases  its  action  in 
pointing  out  the  Republics  of  £1  Salvador  and  Guatemala  as  the  instigators  in 
the  said  revolutionary  movement,  and  he  prays  the  court  to  adopt  such  measures 
as  it  may  deem  effective. 

Whereas,  since  it  did  not  appear  clearly  in  the  telegram  of  His  Ebccellenry  the 
Minister  of  Foreign  Relations  whether  it  was  the  intention  of  the  Nicaraguan 
Government  to  file  this  as  its  formal  complaint  or  to  reserve  the  complaint  for 
a  subsequent  document  which  has  been  oflicially  announced:  and  since  it  was  not 
precisely  specified  whether  the  action  should  be  understood  as  being  directed 
solely  against  the  Guatemalan  Government,  the  court  ordered,  as  shown  in  the 
appropriate  document,  that  the  clerk  should  ask  His  Excellency  the  Minister 
of  Foreign  Relations  by  telegraph  for  the  necessary  explanatory  data,  declaring, 
however,  that  the  message  mentioned  was  sufficiently  complete  to  enable  the 
court  to  adopt,  on  the  strength  of  it,  the  precautionary  measures  referred  to  by 
article  8  of  the  convention  for  the  establishment  of  a  Central  American  court  of 
justice,  signed  at  Washington  December  20,  1907. 

Whercns,  by  virtue  of  the  foregoing,  and  in  the  interest  of  the  peace  of  Central 
America,  it  is  appropriate,  as  one  of  the  measures  conducive  to  this  end.  to 
determine  the  statu  quo  in  which  the  contending  parties  are  to  remain  pending 
the  final  determination  of  their  rights  by  judgment  of  the  court:  Therefore,  in 
accordance  with  what  has  been  said,  with  the  above-cited  provisions  of  the  con- 
vention, and  with  articles  1,  2,  3,  16,  and  17  of  the  general  treaty  of  peace  and 
amity  of  December  20,  1907,  and  with  article  2  of  its  additional  convention,  It  i> 
resolved:  To  provide,  in  fixing  the  statu  quo,  that  the  high  interested  parties 
shall,  pending  the  final  decision  of  the  matter,  observe  the  following  rules,  which 
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the  court  mtty  modify  or  supplement,  according  to  necessitiea  and  circumstances: 
(a)  The  Republic  of  El  Salvador,  Guatemala,  and  Nicaragua  shall  refrain  from 
sny  fltct  which,  as  regards  the  pending  conflict  in  Honduras,  inyolyes  violatioa 
of  the  neutrality  agreed  upon  in  article  2  of  the  aforemeotioned  additional  con- 
vention; (h)  they  shall  prevent  any  assistance  or  encouragement  being  given  in 
any  form  from  their  territories  or  with  their  resources  to  the  aforementioned 
revolutionary  movement,  for  which  purpose  they  shall  exercise  adequate  vigilance 
on  the  frontiers  by  means  of  detachments  of  troops  stationed  at  the  most  suitable 
places;  (c)  they  shall  confine  to  one  place  all  the  voluntary  exiles  (emigrados) 
to  whdm  it  is  possible  to  ascribe  intentions  of  participating  in  the  t>ending 
straggle  of  wlio  are  known  to  be  adversaries  of  the  Honduran  Government;  (d) 
tfacj  shall  proceed,  as  provided  in  article  17  of  the  general  treaty  of  peace  and 
amity,  against  all  persons  who  assist  or  encourage  the  aforementioned  revolution 
within  their  territories;  (e)  they  shall  reduce  the  strength  of  their  army  to  the 
proportions  required  for  ordinary  service  and  the  aforementioned  guai^ding  of 
ilie  frontiers;  {f)  th^y  shilll  discharge  any  officers  of  high  or  low  grade  in  th^ir 
service  if  they  are  emigrants  from  Central  American  countries,  coriLpelling  them 
to  reside  in  their  respective  capitals  under  official  surveillance;  {g)  they  shall 
disarm  and  intern  any  revolutionary  force  coming  into  their  territories;  and 
{h)  they  shall  refrain  from  any  act  in  their  mutual  relations  which  might  imply 
hostility. 

Let  this  resolution  be  communicated  to  the  Governments  of  Central  America. 

Jost  ASTt^A  Aguiiab. 

Salv.  Gallegos. 

Anoel  M.  Booansgba. 

Alberto  Ucles. 

Josfi  Madbiz. 
Ernesto  Martin,  Clerk  of  Court, 

Although  there  was  no  manifestation  on  the  part  of  the  Gk)yermnents 
of  Salvador  and  Guatemala  to  refuse  to  submit  to  these  interlocutory 
decrees  of  the  court,  the  President  of  Salvador  intimated  that  the  order 
was,  in  reality,  an  unnecessary  one.  Whatever  may  have  been  the  feeling 
with  respect  to  these  orders  of  the  court,  the  revolution  in  Honduras 
promptly  subsided. 

The  case  is  still  pending  and  the  various  parties  litigant  are  engaged 
in  preparing  their  proofs  and  arguments  for  submission. 

Perhaps  not  the  least  important  and  at  the  same  time  one  of  the  most 
remarkable  features  of  this  first  case  before  the  court  lies  in  the  fact 
that,  whereas  Costa  Rica  has,  for  many  years,  consistently  declined  to 
take  any  part  in  th^  various  controversies  of  her  neighbors,  her  r^re- 
sentative  may  now  be  called  upon  to  cast  the  deciding  vote  in  the  present 
suit. 

Let  us  indulge  the  hope  that  the  decision  of  the  court  may  be 
unanimous. 
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THE  NEW  CONSTITUTION  IN  TURKEY  AND  INTERNATIONAL  LAW 

On  July  24,  1908,  the  Sultan  Abdul  Hamid  issued  an  irade  restoring 
the  constitution  of  1876,  which  had  been  suspended  since  1877.  It  is 
not  to  be  supposed  that  he  did  this  on  his  own  initiative,  for  had  be 
desired  to  endow  his  country  with  the  blessings  of  constitutional  gOTcrn- 
ment  he  would  neither  have  withdrawn  the  constitution  nor  revived  it  in 
obedience  to  a  revolution  which  threatened  his  throne  if  not  his  life. 
For  years  the  party  of  reform  known  as  the  "  Young  Turks  "  has  in- 
sisted upon  a  reorganization  of  the  government  upon  constitutional  lines, 
and,  taking  advantage  of  the  disaifection  in  Macedonia,  they  won  over 
the  army.  As  the  army  has  been  the  prop  of  the  Sultan's  power  by 
means  of  which  he  has  in  times  past  crushed  opposition  at  home  and 
maintained  his  standing  abroad,  its  defection  meant  his  personal  and 
international  collapse. 

The  revolutionary  party,  it  seems,  was  bent  upon  three  important 
matters:  (1)  The  abdication  of  the  Sultan;  (2)  a  radical  change  of  tbe 
present  regime;  (3)  establishment  of  a  representative  parliament  Tbe 
Sultan,  wiser  than  many  of  his  Christian  brethren,  bent  before  tbe 
storm,  and  promised  the  restoration  of  the  constitution  of  1876,  pro- 
vided he  might  retain  his  throne.  The  reformers  seem  to  have  exercised 
great  moderation  in  the  provinces,  as  well  as  in  Constantinople,  and  by 
compromising  with  the  Sultan  seem  to  have  opened  the  road  for  con- 
stitutional government.  The  Sultan  proclaimed  the  constitution,  and 
swore  fealty  to  it.  A  recluse  and  the  most  unpopular  man  in  the  Otto- 
man Empire,  he  became  at  once  a  familiar  figure  in  public,  acclaimed 
by  Moslem  and  Christian  alike. 

The  constitution  of  1876  provided  for  a  parliament  formed  of  a 
Senate  and  a  Chamber  of  Deputies.  The  Senators  were  to  be  appointed 
by  the  Sultan  for  life,  and  were  not  to  exceed  one-third  of  the  number  of 
Deputies.  According  to  Mr.  MavTiard's  dispatch,  dated  April  7,  1877 
(to  be  found  in  Foreign  Relations,  1877,  page  562),  "the  number  at 
present  is  thirty-two.  twentv-four  Mussulmans  and  eiglit  non-Mussul- 
mans. The  Deputies  number  one  hundred  and  four.  The  president  of 
the  Deputies,  appointed  by  the  Sultan,  is  Ahmed  Vefik  Pasha,  reputed 
to  be  the  most  learned  of  the  Osmanlis." 

Tn  addition  to  a  Senate  to  be  appointed  by  the  Sultan,  the  Chamber 
of  Deputies  was  to  be  elected,  and  the  election  was  held  in  1877.  In 
addition  to  a  parliament  the  constitution  provided  for  a  responsible 
ministry,  possessing  the  right  to  initiate  legislation.  The  constitution 
legalized  public  meetings,  guaranteed  freedom  of  the  press,  the  appoint- 
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ment  of  judges  for  life,  compulsory  education,  religious  liberty,  and  the 
rights  and  privileges  ordinarily  belonging  to  an  enlightened  and  free 
government.* 

The  Parliament  actually  assembled  March  19,  1877,  in  a  parliament 
house  resembling,  says  Mr.  Maynard,  '^  our  House  of  Representatives," 
■and  was  opened  in  person  by  the  Sultan,  who,  in  his  speech  from  the 
throne,  repeated  his  promise  for  social  reforms  and  promised  a  reorgani- 
zation  of  the  army  and  navy.  In  his  opening  sentence  the  Sultan  stated 
that  ^'  it  is  with  the  greatest  satisfaction  that  I  open  the  Parliament  of 
my  Empire,  which  meets  to-day  for  the  first  time.  You  all  know  that 
the  development  of  the  greatness  and  strength  of  states,  as  well  as  of  the 
people,  depends  upon  justice.  My  Imperial  Government  has  derived, 
from  the  beginning,  its  strength  and  influence  in  tlie  world  from  the  re- 
gard it  has  shown  to  justice,  both  in  the  administration  of  the  state 
and  the  rights  and  interests  of  all  classes  of  its  subjects." 

The  Sultan  pledged  himself  to  the  continuance  of  "  justice "  and 
promised  to  retain  and  secure  the  rights  and  interests  of  all  classes  of  his 
subjects.  He  closed  his  address  with  the  hope  that  the  '^  Omnipotent  may 
deign  to  accord  success  to  our  common  endeavors."  ^  As  Mr.  Maynard 
said  in  his  dispatch  already  referred  to,  "  Such  a  body  is  a  great  innova- 
tion upon  the  traditional  usages  of  this  Government.  I  shall  watch  the 
experiment  with  much  interest."  He  did  not  have  long  to  watch,  for 
while  the  two  Houses  were  discussing  the  Sultan's  address  war  broke  out 
with  Russia.  Martial  law  was  proclaimed  in  May,  and  in  June  Parlia- 
ment was  adjourned.  On  the  13th  of  December  the  Parliament  re- 
assembled and  listened  to  a  further  address  of  the  Sultan  in  which  he 
rejoiced  "  to  open  the  Parliament  and  to  meet  the  Deputies  of  the 
nation."  And  after  references  to  the  war  which  had  broken  out,  and  the 
further  statement  that  he  had  not  omitted  "  to  make  internal  reforms, 
although  the  Government  was  engaged  in  a  great  war,"  he  closed  with 
the  statement  that  "  it  is  by  perfect  liberty  of  discuspion  that  the  truth 
can  be  elicited  in  questions  of  political  and  civil  rights,  and  the  public 
interest  secured.  This  liberty  has  been  ordained  by  the  constitution.  I 
think  it  is  useless  to  give  you  further  injunctions  on  this  subject.  Our 
relations  with  friendly  powers  are  of  the  most  cordial  kind.  May  the 
Most  High  bless  our  common  efforts."  • 

1  For  details,  see  the  constitution  printed  in  full  in  the  Supplement  of  this 
number  of  the  Joubnai*. 

s  For  the  address  in  full,  see  Foreign  Relations,  1877,  pp.  563-566. 
s  For  the  address  in  full,  see  Foreign  Relations,  1878,  pp.  862-853. 
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The  Pai-liament  evidently  took  the  Sultan  at  his  word  and  proceeded 
to  elicit  the  truth  by  perfect  liberty  of  discussion,  which,  as  the  Sultan 
said,  had  been  ordained  by  the  constitution.  The  independence  mani- 
fested was  so  distasteful  to  the  new  convert  to  constitutional  government 
that  the  Parliament  was  "  suspended  "  in  February,  1878,  and  both  it 
and  the  constitution,  as  well  as  the  Ottoman  Empire,  have  been  in 
suspense  ever  since. 

It  is  impossible  to  predict  the  outcome  of  the  present  experiment. 
The  Sultan,  with  whom  the  reform  party  has  to  deal,  got  rid  of  the 
constitution  and  its  Parliament  in  1877,  and  unless  the  army,  when  its 
arrears  are  paid,  remains  loyal  to  the  reformers  it  is  not  impossible  that 
the  Sultan  may  abolish  constitution  and  Parliament,  notwithstanding 
his  pledged  faith  to  the  contrary,  as  he  did  just  thirty  years  ago. 
Friends  of  constitutional  liberty  in  all  parts  of  the  world  wish  the  move- 
ment every  success,  for  it  is  evident  that  the  Ottoman  Empire  must  save 
itself  if  it  is  to  be  saved,  and  it  is  equally  evident  that  this  can  only  be 
done  by  internal  reorganization. 

From  an  international  standpoint  the  changes  which  have  taken  place, 
and  which  it  is  hoped  will  be  permanent,  do  not  affect  the  international 
standing  of  Turkey.  International  law  is  indifferent  to  forma  of  govern- 
ment, and  while  autocratic  govemmeixts  may  prefer  despotisms,  and 
monarchs,  whether  they  be  emperors  or  constitutional  kings,  may  look 
with  that  favor  upon  monarchies  which  republics  extend  to  republics, 
the  form  of  government,  provided  it  guarantee  international  obligations, 
is  left  to  the  discretion  of  its  subjects  or  citizens.  The  days  of  the 
French  Revolution  are  passed,  and  no  sovereign  would  seek  by  force  of 
arms  to  restore  a  ruler  who  had  lost  the  confidence  of  his  people  or  to 
impose  upon  any  member  of  the  family  of  nations  a  particular  form  of 
government.  International  law  stops  at  the  threshold  of  each  and  every 
nation,  and  rightly,  for  it  seeks  solely  to  regulate  the  foreign,  not  the 
internal,  relations  of  nations.  The  state  is  a  legal  entity,  a  political  cor- 
poration, and  a  change  in  the  head  of  the  state  or  sjrstem  of  government 
is,  legally  speaking,  of  as  little  importance  as  the  succession  by  constitu- 
tional means  of  sovereign  or  president,  or  as  is  the  change  of  a  chairman 
or  president  of  a  corporation.  Such  change  may  be  internally  important. 
For  example,  the  election  of  Mr.  Taft  or  Mr.  Bryan  may  be  a  matter  of 
grave  concern  to  the  American  people,  but  the  question  of  President 
Boosevelt's  successor  is  one  which  neither  concerns  international  law  nor 
our  foreign  relations.  This  doctrine,  elementary  though  it  be,  is  the 
result  of  centuries  of  conflict,  but  it  would  be  diflBcult  to  find  a  publicist 
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of  repute  who  would  dispute  its  correctness  in  practice  as  well  as  in 
theory. 

The  doctrine  has  frequently  been  applied  by  the  Supreme  Court  of  the 
United  States  to  the  States  as  members  of  the  Union,  to  the  effect  that 
ordinances  of  secession,  with  consequent  reorganization  of  State  govern- 
ments, did  not  in  any  way  affect  them  as  States,  and  therefore  as  com- 
ponent parts  of  the  American  Union.  (Thorington  v.  Smith,  1868,  8 
Wall.  1;  Keith  v.  Clark,  1878,  97  U.  S.  454;  The  Sapphire,  1870,  11 
Wall.  164.)  In  this  last  case  it  was  held  that  a  suit  brought  by  the 
Emperor  Napoleon  III  did  not  abate  upon  his  deposition,  but  that  the 
Bepublic  was  substituted  as  of  right  in  the  proceeding.    The  court  says : 

The  reigning  sovereign  represents  the  national  sovereignty,  and  that  sover- 
eignty is  continuous  and  perpetual,  residing  in  the  proper  successors  of  the 
sovereign  for  the  time  being.  Napoleon  was  the  owner  of  the  Euryale,  not  as  an 
individual,  but  as  sovereign  of  France.  This  is  substantially  averred  in  the 
libel.  On  his  deposition  the  sovereignty  does  not  change,  but  merely  the  person 
or  persons  in  whom  it  resides.  The  foreign  state  is  the  true  and  real  owner 
of  its  public  vessels  of  war.  The  reigning  emperor,  or  national  assembly,  or  other 
actual  person  or  party  in  power,  is  but  the  agent  and  representative  of  the 
national  sovereignty.  A  change  in  such  representative  works  no  change  in  the 
national  sovereignty  or  its  rights.  The  next  successor  recognized  by  our  Gov- 
ernment is  competent  to  carry  on  a  suit  already  commenced  and  receive  the 
fruits  of  it.  A  deed  to  or  treaty  with  a  sovereign  as  such  inures  to  his  suc- 
cessor in  the  government  of  the  country.  If  a  substitution  of  names  is  neces- 
sary or  proper  it  is  a  formal  matter,  and  can  be  made  by  the  court  under  its 
general  power  to  preserve  due  sjrmmetry  in  its  forms  of  proceeding.  No  allega- 
tion has  been  made  that  any  change  in  the  real  and  substantial  ownership  of 
the  EuryaJe  has  occurred  by  the  recent  devolution  of  the  sovereign  power.  The 
vessel  has  always  belonged  and  still  belongs  to  the  French  nation. 

THE  NEW  JAPANESE  PENAL  CODE  AND  ITS  DOCTRINE  OF  EXTRATERRITORIAL 

JURISDICTION 

The  Honorable  Charles  Sumner  Lobingier,  judge  of  the  Court  of 
First  Instance  of  the  Philippine  Islands,  has  called  the  attention  of  the 
Journal  to  this  question,  and  as  his  views  on  the  subject  are  likely  to  be 
of  interest,  the  brief  article  is  set  forth  in  his  own  language  without 
comment : 

The  Japanese  Diet  has  recently  enacted  a  new  penal  code.  It  has  not 
(or  at  least  had  not  at  the  time  of  the  writer's  recent  visit  to  Japan) 
been  formally  promulgated,  but  that  step  awaits  merely  the  passage  of  a 
new  code  of  criminal  procedure  and  a  temporary  code  of  that  character 
is  expected  to  be  passed  at  the  approaching  session  of  the  Diet. 
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The  first  modem  criminal  code  of  Japan  was 
promulgated  in  1883,  having  been  framed  by  a  '. 
then  the  trend  of  Japanese  eclecticism  in  legal  mi 
German  modela,  and  the  new  code  is  of  that  b< 
Americans,  however,  lies  not  so  much  in  that  fact 
international  law,  and  particularly  as  to  juriBdict 
mitted  hy  foreigners  outside  of  Japan. 

Section  3  of  the  instrument  provides :  ■ 

This  Isw  also  applies  to  foreigners  who  hRTe  eommitl 
the  preceding  paragraph  *  agaioBt  Japaueae  iubjeeta  oat 

In  adopting  this  provision  Japan  appears  to  ha' 
nit«ly  with  a  group  of  European  nations  which  ri 
crime  is  territorial. 

"  There  is  a  large  number  of  codes,"  observes  Pr 
take  iurisdiction  of  offenses  against  the  state  con 
eigners]  in  foreign  states;  and  a  lesser  number 
extend  their  jurisdiction  to  offenses  against  individ 
are  Austria,  Hungary,  Italy,**  Norway,  Sweden, 
Brazil,  as  well  as  Mexico."  • 

But  however  prevalent  this  doctrine  may  be  in 
is  not  the  Anglo-Saxon  doctrine  and  nowhere  has  t 
vigorously  maintained  than  in  the  United  Stat4 
Cutting  Case,  which  arose  in  188C,  the  American 
position  clearly.  Secretary  Bayard,  in  writing 
summarized  the  facts  and  the  legal  principles  as  I 

On  June  18  Inst  A.  K.  Cutting,  a  citizen  of  the  Un 
preceding  eigliteen  months  hnd  hcen  a  resident.  "  off  an< 
Mexico,  and  as  to  whose  chnructer  lor  respectability  i 
adduced,  published  in  a  newspaper  of  El  Paso,  Tex., 
cprt.iin  prccepdinga  of  Emipiio  Medinn,  a  citizen  of 
Cuttid}!  bas  been  in  conl rovcrc.v.  Fnr  this  pnblieatio 
prisoned  on  the  22d  of  June  lant.  at  El   Paso  del   Xo 

>  ^t.  Boissonadr  de  Fontoratiip. 

;The  Criminal  Code  of  Japan;  translated  from  the  n 
J.  E.  de  Becker  (1!)071. 

3  Includes  hoRiicide,  assault,  false  imprisonment,  kidr 
robliiry  and  theft,  fraud  and  intimidation,  embezzlement 

•Cases  on  Intemiition.il  I.aw,  p,  171  n. 

oWoolsey   ( Inlerniitional  I,ji>v.  sec.  7B)   ipecifically  rel 

•  Taylor   ( International  I.aw,  sec.  191 )   mentions  also 


n 
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But  the  paper  was  not  published  in  Mexico,  and  the  proposition  that  Mexico  can 
take  jurisdiction  of  its  author  on  account  of  its  publication  in  Texas  is  wholly 
inadmissible  and  is  peremptorily  denied  by  this  Government.  It  is  equivalent 
to  asserting  that  Mexico  can  take  jurisdiction  over  the  authors  of  the  variou^i 
criticisms  of  Mexican  business  operations  which  appear  in  the  newspapers  of 
the  United  States.  If  Mr.  Cutting  can  be  tried  and  imprisoned  in  Mexico  for 
publishing  in  the  United  States  a  criticism  on  a  Mexican  business  transaction  in 
which  he  was  concerned,  there  is  not  an  editor  or  publisher  of  a  newspaper  in 
the  United  States  who  could  not,  were  he  found  in  Mexico,  be  subjected  to  like 
indignities  and  injuries  on  the  same  ground.  To  an  assumption  of  such  juris- 
diction by  Mexico  neither  the  Government  of  the  United  States  nor  the  govern- 
ments of  our  several  States  will  submit.  They  will  each  mete  out  due  justice 
to  all  offenses  committed  in  their  respective  jurisdictions.  They  will  not  permit 
that  this  prerogative  shall  in  any  degree  be  usurped  by  Mexico,  nor,  aside  from 
the  fact  of  the  exclusiveness  of  their  jurisdiction  over  acts  done  within  their 
own  boundaries,  will  they  permit  a  citizen  of  the  United  States  to  be  called  to 
account  by  Mexico  for  acts  done  by  him  within  the  boundaries  of  the  United 
States.     On  this  ground,  therefore,  you  will  demand  Mr.  Cutting's  release.? 

The  Mexican  contention  is  thus  referred  to  by  the  same  functionary : 

On  Saturday  last,  the  24th  instant,  I  was  called  upon  by  Mr.  Romero,  the 
minister  from  Mexico  at  this  capital,  in  relation  to  the  case  referred  to. 

Mr.  Romero  produced  to  me  the  Mexican  laws,  article  186,  whereby  jurisdiction 
is  assumed  by  Mexico  over  crimes  committed  against  Mexicans  within  the  United 
States  or  any  other  foreign  country;  and  under  this  he  maintained  the  publica- 
tion of  a  libel  in  Texas  was  made  cognizable  and  punishable  in  Mexico.  And 
thus  Mr.  Cutting  was  assumed  to  be  properly  held. 

This  claim  of  jurisdiction  and  lawful  control  by  Mexico  was  peremptorily  and 
positively  denied  by  me,  and  the  statement  enunciated  that  the  United  States 
would  not  assent  to  or  permit  the  existence  of  such  extraterritorial  force  to  be 
given  to  Mexican  law.  nor  their  own  jurisdiction  to  be  so  usurped,  or  their  own 
local  justice  to  be  so  vicariously  executed  by  a  foreig^n  government. 

In  the  absence  of  any  treaty  of  amity  between  the  United  States  and  Mexico 
providing  for  the  trial  of  the  citizens  of  the  two  countries  respectively,  the  rules 
of  international  law  would  forbid  the  assumption  of  such  power  by  Mexico  as  i*' 
contained  in  the  penal  code,  article  186.  above  cited.  The  existence  of  such 
power  was  and  is  denied  by  the  United  States.s 

Cutting  was  subsequently  released  by  the  Mexican  authorities,  on  a 
ground  ostensibly  different  from  that  contended  for  by  the  American 
Government.  The  latter  then  demanded  an  indemnity  and  also  asked 
the  repeal  or  modification  of  the  obnoxious  article  186.  Secretary 
Bayard,  in  pressing  these  points,  declared : 

7  Wharton,  Digest  of  International  Law,  Vol.  II,  pp.  439-440. 
•Id.,  p.  441. 
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This  Crovernment  is  still  compelled  to  deny,  what  it  denied  on  tiie  19th  day 
of  July,  1886,  and  what  the  Mexican  Government  has  since  ezecntively  and 
judicially  maintained,  that  a  citiawn  of  the  United  States  ean  be  held  under  the 
rules  of  international  law  to  answer  in  Mexico  for  an  offense  committed  in  the 
United  States,  simply  because  the  object  of  that  offense  happened  to  be  a  eititto 
of  Mexico.  The  Government  of  Mexico  has  endeavored  to  sustain  this  pre- 
tension on  two  grounds:  First,  that  such  a  claim  is  justified  by  the  roles  of 
international  law  and  the  positive  legislation  of  various  countries ;  and,  seomdly, 
on  the  ground  that  such  a  claim  being  made  in  the  legislation  of  Mexico,  the 
question  is  one  solely  for  the  decision  of  the  Mexican  tribunals. 

Again: 

There  is  no  principle  better  settled  than  that  the  penal  laws  of  a  country  hivs 
no  extraterritorial  force.  Elach  may,  it  is  true,  provide  for  the  punishment  of 
its  own  citizens  for  acts  committed  by  them  outside  of  its  territory;  but  this 
makes  the  penal  law  a  personal  statute,  and  while  it  may  give  rise  to  incon- 
venience and  injustice  in  many  cases,  it  is  a  matter  in  which  no  other  govern- 
ment has  the  right  to  interfere.  To  say,  however,  that  the  penal  laws  of  t 
country  can  bind  foreigners  and  regulate  their  conduct,  either  in  their  own  or 
any  other  foreign  country,  is  to  assert  a  jurisdiction  over  such  countries,  and  to 
impair  their  independence.  Such  is  the  consensus  of  opinion  of  the  leading 
authorities  on  international  law  at  the  present  day.* 

It  seems  clear,  therefore,  that  whatever  may  be  the  attitude  of  the 
European  powers  toward  tliis  article  of  the  new  code,  our  own  Govern- 
ment could  not  concede  to  another  the  right  to  punish  an  American 
citizen  for  an  alleged  offense  committed  in  our  own  territory. 

Rut  the  provision  above  quoted  is  not  the  only  one  in  the  new  code 
wliich  fails  to  harmonize  with  settled  principles  of  Anglo-Saxon  juri?- 
prudence.     Section  5  provides : 

Even  thouph  the  case  may  have  been  adjudicated  upon  in  a  foreign  country 
and  a  final  and  conclusive  judgment  rendered  in  respect  to  same,  this  shall  be 
no  bar  to  the  institution  of  entirely  new  proceedings  and  the  infliction  of  pun- 
ishment for  the  same  a<jt  [in  Japan].  If,  however,  tlie  oflfender  has  already 
undergone  the  punishment  to  which  he  was  sentenced  in  a  foreign  country,  or 
any  portion  thereof,  the  court  may  either  reduce  the  penalty  or  remit  the  execu- 
tion thereof. 

Tin's,  it  will  be  seen,  squarely  conflicts  with  the  familiar  principle  of 
double  jeopardy  or  antrpfois  acquit.  A  British  or  American  citizen  once 
tried  upon  any  charge  is  immune  from  further  prosecution  for  the  same 
offense.     Ooiild  cither  Covemment  concede  to  another  a  right  which  it 

•Snow,  Cases  on  International  Law.  pp.  173-174. 
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not  only  expressly  disclaims  for  itself  but  guarantees  to  protect  the 
<;itizens  from  ? 

Doubtless  a  method  will  be  found  of  adjusting  the  difficulties  which 
might  arise  from  an  attempt  to  enforce  this  provision,  but  it  serves  to 
illustrate  the  wide  variance  in  the  theories  of  criminal  jurisdiction  and 
the  necessity  of  a  clear  understanding  of  all  phases  in  preserving  the 
delicate  poise  of  international  relations.  Certainly,  in  the  light  of  recent 
events,  these  provisions  of  the  new  Japanese  penal  code  deserve  the 
careful  consideration  of  our  statesmen  and  diplomats,  and  scarcely  less 
that  of  all  thoughtful  citizens. 

POSTAL  AGREEMENT   WITH   GREAT  BRITAIN 

On  August  21,  1908,  the  following  very  interesting  and  important 
order  (No.  1667)  was  issued  by  Postmaster-General  Meyer: 

The  Postal  Administration  of  Great  Britain  having  concurred  therein: 
It  is  hereby  ordered,  that  commencing  on  the  1st  day  of  October,  1908,  the 
postage  rate  applicable  to  letters  mailed  in  the  United   States,  addressed  for 
delivery  at  any  place  in  the  United   Kingdom  of  Great  Britain  and  Ireland, 
shall  be  two  (2)  cents  an  ounce  or  fraction  of  an  ounce. 

Letters  unpaid  or  short  paid  shall  be  dispatched  to  destination,  but  double 
the  deficient  postage,  calculated  at  said  rate,  shall  be  collectible  of  the  ad- 
dressees upon  the  delivery  of  the  unpaid  or  short-paid  letters. 

The  importance  of  the  regulation  lies  in  tlie  fact  that  for  tlie  first  time 
in  our  history  Great  Britain  and  the  United  States  are  treated  for  pur- 
poses of  postage  as  one  and  the  same  country.  From  the  1st  day  of 
October,  1908,  the  rate  of  postage  to  Great  Britain  will  thus  be  the  same 
as  to  any  point  within  the  United  States,  thus  abolishing  for  the  letter 
writer  the  artificial  and  political  distinction  existing  between  the  two 
great  English-speaking  communities. 

Steam,  electricity,  and  the  telegraph  have  brought  the  nations  of  the 
earth  together,  and  the  rapid  communication  of  ideas  tends  to  maintain 
good  relations  by  giving  an  opportunity  to  clear  up  or  avoid  misunder- 
standing. If  industry  and  commerce  draw  nations  closer  together  and 
make  for  peace  by  creating  a  bond  strained  to  the  breakiner  point  by 
war,  and  if  it  be  true,  as  Mr.  Gladstone  says,  that  "  ships  that  travel 
between  this  land  and  that  are  like  the  shuttle  of  the  loom  that  is 
weaving  a  web  of  concord  between  the  nations,"  it  follows  that  any 
^vemmental  regulation  reducing  postage  encourages  the  exchange  of 
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letters  and  must  therefore  be  considered  in  the  interest  of  international 
fellowship  and  peace. 

It  is  common  knowledge  that  the  modem  postal  system  is  due  to  the 
reforms  of  Sir  Roland  Hill.  The  following  incident,  however,  which  led 
to  the  reform  may  not  be  so  generally  known.  As  related  by  Amasa 
Walker  and  Mr.  Burritt,  it  appears  that  Mr.  Hill  was  at  the  London 
post-office  when  a  poor  woman  inquired  for  a  letter.    One  was  given  to 

her  by  the  clerk,  and  being  informed  that  there  were  two  or  three  ahil-     -J- 

lings  due  for  postage,  as  postage  was  not  ordinarily  prepaid,  she  returned 
it^  saying  that  she  had  not  the  money.  As  she  was  turning  to  leave  the 
office,  Mr.  Hill  asked  her  from  whom  she  expected  a  letter.  "  From  my 
son  in  Australia."  "  I  will  give  you  the  money  to  pay  the  postage,'* 
said  Mr.  Hill.  "  I  thank  you,  sir,"  said  the  woman.  "  It  is  not  neces- 
sary. It  was  the  understanding  between  me  and  my  son  that  he  should 
write  once  a  month,  and  if  a  letter  comes  into  the  office  I  know  that  he  is 
well  without  being  obliged  to  pay  the  postage."  This  led  Mr.  Hill  to 
consider  how  great  an  obstruction  the  then  existing  rates  of  postage  were 
upon  social,  moral,  and  business  interests,  as  well  as  a  temptation  to  dit^ 
honesty,  and  forthwith  his  influence  and  efforts  were  devoted  to  the 
reform  of  the  system.^ 

On  devoting  himself  to  the  question  of  postage  Mr.  Hill  ascertained 
that  there  were  three  great  sources  of  expense : 

First,  "  taxinfv "  the  letters,  that  is,  ascertaining  and  marking  the  postal^ 
on  each,  for  there  were  upwards  of  forty  rates  on  single  inland  letters  alone; 
second,  the  complication  of  accounts  arising  from  the  system,  postmasters  hav- 
ing to  be  debited  with  unpaid  postage  on  letters  transmitted  to  their  office^ 
and  credited  with  their  payments  made  in  return;  third,  the  collection  of  the 
postage  on  delivery.  From  these  facts  it  was  clear  that  a  vast  economy  would 
be  effected  if  prepayment,  which  was  very  rare,  was  made  a  custom.  He  next 
examined  the  cost  of  the  actual  conveyance  and  distribution  of  letters,  and 
made  his  great  discovery  "  tliat  the  practice  of  regulating  the  amount  of  post- 
age by  the  distance  over  which  an  inland  letter  was  conveyed,  however  plausible 
in  appearance,  had  no  foundation  in  practice,  and  that  consequently  the  rates 
of  postage  should  be  irrespective  of  distance."  [Dictionary  of  National  Biog- 
raphy, XXVT,  418.] 

The  meaning  of  the  discovery  was  simple.  Distance  within  the  con- 
fines of  a  country  was  practically  a  negligible  quantity.  A  small  uniform 
rate  of  postage  might  therefore  be  established,  and  by  means  of  a  stamp 

1  Cited  from  Northend's  Life  and  Labors  of  Elihu  Burritt,  p.  33,  footnote. 
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paid  in  advance  the  Government  would  be  prepaid  for  the  services  it  was 
expected  to  render. 

The  great  apostle  of  peace,  Elihu  Burritt,  sought  to  apply  the  principle 
to  transatlantic  postage,  for  if  inland  distance  were  immaterial  it  wa& 
evident  that  distance  beyond  the  confines  of  a  country  might  therefore  be 
treated  as  uniformly  negligible.  Therefore,  there  should  be  a  penny 
postage  upon  all  foreign  mail  in  addition  to  the  internal  rate,  whatever 
that  might  be.  Mr.  Burritt  outlined  his  plan  in  September,  1847, 
visited  England  in  its  behalf,  addressed  one  hundred  and  fifty  public 
meetings  on  the  subject,  from  Penzance  to  Aberdeen  and  from  Cork  to 
Dublin.  Hundreds  of  petitions  were  presented  to  Parliament  in  behalf 
of  the  reform,  and  the  movement  in  its  favor  was  recognized  as  a  popular 
agitation.  In  a  letter  written  to  Mr.  Burritt,  dated  May  31,  1847, 
Edward  Everett  said : 

Your  project  of  a  foreign  penny  postage  is  admirable.  All  the  reasons  in 
favor  of  such  a  postage  at  home  apply  with  equal  force  to  international  postage. 
There  is,  I  suppose,  a  vague  idea  that  to  give  up  the  one  shilling  sterling  on 
American  letters  would  be  favoring  us,  at  the  expense  of  the  English  revenue. 
It  is  very  doubtful  whether  it  would  eventually  prove  a  losing  arrangement. 
But  if  it  were,  the  saving  to  the  individual  payers  of  postage  is,  at  any  rate» 
as  much  for  the  benefit  of  England  as  of  America.  In  favor  of  a  foreign  penny 
postage,  there  is  one  circumstance  that  does  not  apply  to  domestic  mails.  The- 
great  multiplication  of  cheap  letters  has  increased  the  expense  of  transportation. 
The  service  is  more  costly.  But,  Mr.  Cunard's  shoulders  are  broad  and  strong; 
and  you  may  increase  the  number  of  mail  bags  twenty- fold  without  tiring  him. 

I  hope  you  will  meet  with  entire  success  in  this  excellent  move  of  yours. 
I  have  spoken  of  it  only  as  a  matter  of  expense  and  accommodation  to  the  busi- 
ness world;  but  I  can  scarce  think  of  anything  which  would  give  so  much  new 
life  to  all  international  communication,  and  contribute  so  much  to  the  forma- 
tion of  a  public  opinion  of  the  civilized  world. 

Another  friend  of  Mr.  Burritt  was  the  professed  pacifist,  Charles  Sum- 
ner, who  in  March,  1852,  introduced  the  following  resolution  into  the 
Senate,  of  which  he  was  already  the  ornament : 

Whereas,  the  inland  postage  on  a  letter  for  any  distance  within  3.000  mile« 
is  three  cents  when  paid,  and  five  cents  if  unpaid,  while  the  ocean  postage  on 
a  similar  letter  is  twenty-four  cents,  being  a  burdensome  tax  amounting,  often, 
to  a  prohibition  of  foreign  correspondence,  and  yet  letters  can  be  carried  at  less 
cost  on  sea  than  on  land ; 

And  whereas,  by  increasing  correspondence,  and  also  by  bringing  into  the 
mails  mailable  matter  now  often  clandestinely  conveyed,  cheap  ocean  postage 
would  become  self-supporting; 
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And  whereas,  cheap  ocean  postage  would  tend  to  quicken  commerce;  to  pro- 
mote the  intercourse  of  families  and  friends  separated  by  the  ooean;  to  multiplj 
the  bonds  of  peace  and  good-will  among  men  and  nations,  and  thus,  while  im- 
portant to  every  citizen,  it  would  become  the  active  ally  especially  of  the  mer* 
cliant,  tlie  emigrant,  and  the  philanthropist;  therefore, 

Be  it  resolved.  That  the  President  of  the  United  States  be  requested  to  €fa 
negotiations  with  the  Governments  of  Great  Britain  and  France  for  the  ertab- 
lishment  of  cheap  ocean  postage. 

And  in  inclosing  a  copy  of  the  resolution  to  Mr.  Bunitt,  Senator 
Sumner  said: 

It  will  be  followed  up,  I  trust,  with  succesa.  Indeed,  the  intrinsic  equity  aad 
humanity  of  the  idea  commend  it  more  than  speech  or  petition.  I  look  with 
interest  to  your  English  movement.  I  hope  you  will  persevere  without  cesaatioa. 
Such  a  reform  will  be  a  true  step  on  the  road  to  universal  international  peace. 

Mr.  Burritt  succeeded  in  influencing  that  other  friend  of  peace,  Mr. 
John  Bright,  in  the  project,  who  delivered  an  address  in  its  favor  in  the 
House  of  Commons  on  June  26,  1852.  As  Senator  Sumner  predicted, 
the  movement  was  followed  up  with  success.  Uniform  regulations 
appeared  highly  desirable,  and  in  1862  the  United  States  Ooyemment 
officially  took  the  lead  in  the  matter.  .The  Department  of  State  called 
attention  to  the  many  inconveniences  flowing  from  the  lack  of  uniform- 
ity, and  suggested  an  international  postal  conference,  which  assembled 
at  Paris  in  May  and  June,  1863,  on  which  occasion  fifteen  states  were 
represented.  In  1874  the  general  postal  union  was  established  by  means 
of  which  rates  were  reduced  to  what  might  be  considered  the  minimum 
and  made  uniform  throughout  the  civilized  world,  for  at  present  all  the 
civilized  nations,  and  indeed  backward  nations  in  which  communication 
is  permitted,  have  adhered  to  the  principle.  The  Universal  Postal 
Union  comes  to  the  very  doors  of  the  people  and  shows  not  only  the  pos- 
sibility but  the  advantage  of  cooperation  of  the  nations  in  order  to  do  the 
world's  work.  A  recent  and  authoritative  writer  expressed  forcibly  thi? 
view  in  the  pages  of  the  Journal,  from  which  the  following  quotation 
is  made : 

That  which  stands  out  most  prominently,  because  it  touches  every  man's 
daily  life,  is  the  formation  of  the  Universal  Postal  Union.  This  now  embraces 
the  entire  civilized  world  and  a  considerable  part  of  that  which  remains  un- 
civilized. Chenpness.  ease,  and  certainty  of  communicntion  between  nation*?  have 
been  thus  secured  in  such  a  way  as  to  increase  immensely  the  facilities  both 
for    friendly    corresixindence    and    commercial    intercourse.      The    congresses   of 
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the  Universal  Postal  Union,  meeting  statedly  every  five  years,  are  in  effect 
assemblies  of  accredited  representatives  of  all  nations  for  legislative  purposes. 
These  have  undoubtedly  done  more  than  any  other  one  thing  to  impress  the 
world  with  the  idea  that  a  world  union  for  certain  social  and  political  ends 
is  a  practicable  thing.  It  can  no  longer  be  sneered  at  as  impracticable,  because 
it  exists  and  has  existed  as  a  working  force  for  a  whole  generation.  Every  man 
who  sends  a  letter  from  New  York  to  Tokyo  with  quick  dispatch,  for  a  fee  of 
only  five  cents,  knows  that  he  owes  this  privilege  to  an  international  agreement, 
and  feels  himself  by  virtue  of  it  a  citizen  of  the  world.i 

The  action  of  the  Postmaster-General  is  to  be  commended,  and  it  is  to 
be  hoped  that  it  will  be  extended  to  foreign  coimtries  generally,  for  if  the 
postal  imion  binds  together  the  nations  of  the  earth  intercommunication 
by  preventing  misunderstanding  smooths  the  path  of  peace. 

LONDON   PEACE   CONGRESS 

Times  have  indeed  changed  since  the  year  1815,  when  David  Lowe 
Dodge,  of  New  York,  with  a  few  devoted  followers,  founded  the  first 
peace  society  of  the  world  (the  New  York  Peace  Society)  and  Noah 
Worcester  organized  the  Massachusetts  Peace  Society  (December  26, 
1815),  nearly  a  year  before  the  first  society  in  Europe,  namely,  the 
English  Peace  Society,  formed  at  London  June  14,  1816.  The  project 
of  the  dreamer  has  made  its  way  in  the  world,  and  the  recent  London 
Peace  Congress,  which  met  in  July  —  the  seventeenth  in  the  series  of 
peace  congresses  held  in  various  lands  since  1889  —  was  composed  of  dele- 
gates from  two  hundred  and  eighty  societies,  representing  twenty-three 
diflPerent  countries.  Not  only  have  the  peace  societies  increased  in  num- 
ber and  influence,  but  royalty  deigns  to  receive  them  and  wish  them 
God-speed  in  their  self-imposed  mission.  The  King  and  Queen  of  Great 
Britain,  on  July  27,  1908,  received  at  Buckingham  Palace  a  deputation 
of  the  congress,  at  which  time  and  place  Lord  Courtney,  no  mean  figure 
in  the  political  life  of  his  coimtry,  stated : 

One  common  object  brings  us  together  —  the  redemption  of  the  world  from 
the  curse  of  international  enmity  and  war,  the  promotion  of  legality  and  up- 
right dealing  between  the  nations,  and  the  desire  to  bind  the  peoples  of  the 
world  together  in  bonds  of  confraternity  and  mutual  aid.  We  rejoice  at  the 
many  signs  of  the  acceptance  of  these  principles  in  our  day  and  at  the  successive 
efforts  of  the  enlightened  statesmen  of  the  twentieth  century  to  give  effect  to 
the  high  ideals  which  are  common  attributes  of  universal  religion. 

1  Simeon  E.  Baldwin's  "  International  Congresses  and  Conferences/'  AicxBlCAii 

JOUBNAL  OF   IlVTEBNATIONAL  LaW,  Vol.   I,  pp.   567-568. 
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To  which  His  Majesty  replied : 

There  is  nothing  from  which  I  derive  more  sincere  gratificatioii  than  tl 
knowledge  that  my  efforts  in  the  cause  of  international  peace  and  good  will 
have  not  been  without  fruit,  and  the  consciousness  of  the  generous  appreciation 
which  they  have  received  both  from  my  own  people  and  from  those  of  other 
countries.  Rulers  and  statesmen  can  set  before  themselves  no  higher  aim  than 
the  promotion  of  national  good  understanding  and  cordial  friendship  among  the 
nations  of  the  world.  It  is  the  surest  and  most  direct  means  whereby  humanity 
may  be  enabled  to  realize  its  noblest  ideals,  and  its  attainment  will  ever  be  th< 
object  of  my  own  constant  endeavors. 

I  rejoice  to  think  that  your  international  organization,  in  which  are  repre- 
sented all  the  principal  civilized  countries  of  the  world,  is  laboring  in  the  ammm 
field,  and  I  pray  that  the  blessing  of  God  may  attend  your  labors. 

Not  only  was  the  congress  received  by  the  King^  but  it  was  ofBcially 
entertained  by  the  British  Government  at  a  banquet  at  the  Hotel  Cecil, 
given  by  the  Bight  Honorable  Leonard  Harcourt  on  behalf  of  the  Cabinet, 
and  at  which  the  Prime  Minister,  the  Lord  High  Chancellor^  and  Ambas- 
sador Bryce  were  present.  It  is  interesting  to  note  in  this  connection 
that  the  expense  of  the  banquet  was  defrayed  from  the  new  "  Interna- 
tional  Hospitality  Fimd/^  established  by  the  present  enlightened  Chan- 
cellor of  the  Exchequer,  the  Bight  Honorable  David  Lloyd-Oeorge,  for 
the  promotion  of  friendly  relations  with  other  coimtries. 

At  the  banquet  the  speaker  of  the  evening  was  the  present  Prime 
Minister,  the  Bight  Honorable  H.  H.  Asquith,  who,  in  a  manly  and 
straightforward  manner,  pointed  out  that  armaments  are  no  saf^nard 
against  war ;  that  they  "  are  intended  to  be  used.  They  do  not  exist  for 
ornament  and  display.  They  are  intended  to  be  used,  and  at  some 
moment,  by  the  sudden  outburst,  possibly  the  accidental  fit  of  passion* 
they  will  be  let  loose  upon  the  world."  After  calling  attention  to  the 
necessity  of  providing  for  national  security,  he  continued :  '*  The  plain 
fact  remains  that  there  is  at  this  moment  no  enterprise  in  the  world 
more  worthy  of  the  efforts  and  of  the  energies  of  good  men  than  to  devise 
some  practicable  means  not  only  in  minimizing  the  risks  of  an  inter- 
national quarrel,  but  in  providing  a  rational  substitute  for  the  arbitra- 
ment of  arms."  The  Prime  Minister  then  pointed  out  the  directions 
"  in  which  real  progress  has  been  made  and  may  in  the  future  still  fur- 
ther be  made.  The  first  is  in  the  growth  of  international  agree- 
ments. I  say  agreements,  and  not  alliances;  for  alliances,  offensive 
and  defensive,  are  sometimes  rather  hindrances  than  helps  to  peace. 
The  class  of  agreements  to  which  I  am  referring  consists  of  those  which 
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provide,  first  of  all,  for  a  healthy  and  business-like  process  of  give  and 
lake  for  the  adjustment  of  existing  difficulties,  which  go  on  to  demarcate 
and  define  spheres  of  influence  and  interest,  which  further  promote  and 
develop  unfettered  commercial  intercourse  and  which  look  ahead  and  seek 
to  avert  in  advance  the  possibilities  of  future  conflict."  The  speaker 
then  proceeded  to  "  what  is  not  less  important,  namely,  the  substitution, 
where  diflFerences  exist  — and  where  they  can  not  be  composed  by  negotia- 
tion and  agreement  —  the  substitution  of  what  I  may  call  international 
litigation  for  the  barbarous  methods  of  slaughter  and  conquest." 

Mr.  Asquith  thereupon  stated  the  recognized  difficulties  of  international 
litigation  in  the  following  measured  sentences : 

First  of  all,  there  is  the  preliminary  difficulty  of  constituting  a  tribunal  of 
adequate  authority,  which  will  command  universal  respect.  There  is  next  the 
serious  difficulty  of  defining  by  what  principle  of  law  and  procedure  its  deci- 
sions shall  be  governed.  Again,  a  more  serious  difficulty  still  is  the  problem  of 
bringing  within  the  effective  scope  of  its  jurisdiction  quarrels  which  seem 
to  touch  the  honor  and  let  loose  the  passions  of  a  proud  and  independent 
people.  And,  finally  —  perhaps  most  difficult  of  all  —  you  have  got  to  find  some 
mode  of  execution  by  which  real  effect  can  be  given  to  its  judgments.  I  have 
put  these  difficulties  before  you,  but  without  in  any  way  minimizing  cr  dis- 
paraging their  value,  with  the  expressions  of  my  own  opinion  that  they  are 
all  of  them  difficuties  which,  with  good  will  and  honest  purpose,  can  be  overcome. 

And  to  effectuate  these  laudable  purposes  Mr.  Asquith  declared: 

The  main  thing  is  that  nations  should  get  to  know  and  to  understand  one 
another.  When  I  say  that  half  the  quarrels  arise  through  the  want  of  such 
understanding,  I  am  grossly  understating  the  case.  The  notion  that  there  are 
hereditary  antagonisms  which  it  is  almost  a  point  of  honor  to  cherish;  the 
notion  that  there  are  natural  antipathies  which  must  from  time  to  time  find 
outlet  in  carnage  and  destruction  —  these  pernicious  superstitions,  for  such 
they  are,  need  to  be  eradicated  from  the  minds  not  only  of  children,  but  grown 
men  and  of  whole  communities. 

And,  finally,  the  Prime  Minister  of  the  country  which  is  not  only  the 
most  powerful  force  for  peace,  but  which  has  submitted  more  cases  than 
any  one  country  to  arbitration,  concluded : 

I  am  glad  to  say,  as  we  all  recognize,  that  there  are  many  forces  which  are 
moving  with  us  in  that  direction  —  travel ;  increased  communication  between 
the  different  peoples  of  the  world;  international  trade  and  the  spread  of  edu- 
cation, which  in  these  days  one  may  almost  say  without  exaggeration  has  made 
the  literature  and  the  ideas  of  each  nation  the  common  property  of  all.  Then 
there  are  the  churches,  to  whom  I  ventured  the  other  dav,  as  a  verv  humble 
iayman,  to  address  an  admonition.     Is  there  anywhere  in  the  whole  sphere  of 
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their  activity  a  better  or  a  more  fruitful  opportunity  than  here  to  induce  th 
to  think  less  of  the  differences  which  divide  them  and  more  of  the  simple 
of  the  Gospel  message,  of  which  they  are  the  bearers  T    But  above  all  and  beyond 
all,  it  is  in  the  devoted  and  unremitting  efforts  of  men  like  many  of  those  whom 
I  see  around  me  to-night  —  idealists,  and  yet  workers,  like  our  lamented  friend, 
Randal  Cremer,  whom  we  all  miss  to-night;   it  is  in  the  devoted  and  patient- 
efforts   of  the  apostles  and   emissaries  of   peace,   all   cooperating   in   different- 
countries  to  the  same  beneficent  end,  that  we  find  the  best  and  the  strongest^ 
hope  of  what  in  my  heart  I  believe  to  be  the  greatest  of  all  reforms  —  th» 
establishment  of  peace  upon  earth. 

It  will  be  noted  that  the  Premier  dealt  in  a  veiy  general  way  with  the 
question  of  disarmament.  The  Chancellor  of  the  Exchequer,  the  Right 
Honorable  David  Lloyd-George,  in  his  address  to  the  congress,  devoted 
himself  to  this  question,  and  from  his  admirable  speech  on  this  occasion 
the  following  paragraphs  are  quoted  in  order  to  show  the  progress  of  the 
movement  inaugurated  by  Dodge  and  Worcester  in  this  country  and 
championed  by  the  dreamers  of  dreams  and  the  meek  and  humble  in  all 
parts  of  the  world : 

It  really  seems  incredible,  when  you  begin  to  reflect  upon  it,  that  it  should 
be  necessary  in  the  twentieth  century  of  the  Christian  era  to  hold  a  meeting 
in  a  civilized  country  to  protest  against  an  expenditure  by  Christian  eomwuuni- 
ties  of  £400,000,000  a  year  upon  preparing  one  nation  to  kill  another.  It  is  still 
more  amazing  that  the  leaders  of  opinion  should  be  more  engrossed  on  the  per- 
fecting and  rendering  more  deadly  of  the  machinery  of  human  slaughter  than 
upon  setting  up  some  tribunal  for  the  peaceful  adjustment  of  disputes. 

If  one  statesman  has  a  dispute  with  another  he  settles  it  by  arbitration  or 
conference,  but  the  moment  he  undertakes  to  settle  for  other  people  he  at  once 
resorts  to  the  machinery  of  assassination.  But  why?  Do  the  nations  hate  earh 
other?  In  Germany  there  are  a  number  of  people  who  produce  beet.  They  sell 
masses  of  it  to  us.  Why  should  they  kill  their  best  customers?  That  is  the 
worst  way  of  getting  on  in  business.  We  buy  £10,000,000  of  goods  from  Ger- 
many. Why  should  they  kill  us  ?  They  buy  about  £30,000,000  of  goods  from  us. 
Well,  really,  when  a  man  comes  to  your  shop  like  this  you  don't  knock  him  down 
with  a  cannon  ball.  That  is  not  the  way  to  increase  your  trade.  It  is  time  to 
exercise  a  little  more  common  sense. 

And  yet,  while  we  are  buying  and  selling  peaceably,  Germans  to  us  and  we 
to  Germans,  profiting  by  each  other's  trade,  we  are  building  ships  and  arming 
to  fight.  Why  do  nine- tenths  of  these  disputes  come?  Nine-tenths  of  these  dis- 
putes arise  from  misunderstanding  of  each  other's  motives.  There  are  people 
in  this  country  in  a  very  exalted  position  and  of  great  experience  firmly  under 
the  impression  that  Germany  means  to  attack  us.  There  are  people  in  Ger- 
many equally  convinced  that  we  are  preparing  to  attack  them.  From  fear  of 
each  other  we  are  arming  and  rushing  into  the  very  quarrel  we  are  afraid  of. 
We  have  exactly  the  same  state  of  things  with  France.     I  was  very  interested 
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to  read  one  of  the  speeches  of  Richard  Cobden  delivered  in  1853  at  a  peace  meet- 
ing in  Manchester.  I  advise  you  to  read  that  speech.  There  is  not  an  argument 
they  advance  about  Germany  now  that  they  did  not  advance  about  France  then. 

There  has  not  been  a  new  scare  invented  for  sixty  years.  The  only  thing 
that  is  real  is  the  expenditure.  We  say,  in  order  to  secure  ourselves  against 
invasion,  we  must  have  a  two-power  standard  navy.  Look  at  the  position  of 
Qermany.  Her  army  is  to  her  what  our  navy  is  to  us  —  the  sole  defense  against 
invasion.  She  has  not  a  two-power  standard.  She  may  have  a  larger  army 
than  either  of  her  neighbors,  but  any  combination  of  them  could  pour  in  a  larger 
number  of  troops.  Would  not  we  be  frightened?  Would  not  we  arm?  Of 
course  we  would.  Germany  is  frightened  for  a  reason  that  would  have  fright- 
ened us.  What  is  wanted  is  a  clearing  up  of  misconceptions.  It  is  deplorable 
that  two  great  progressive  communities  like  Germany  and  Britain  should  not 
be  able  to  establish  a  good  understanding.  We  have  done  it  with  France,  with 
Russia,  and  the  United  States  of  America.    *     *     * 

We  spend  in  this  country  every  year  £60,000,000  of  money  on  preparing  for 
war.  What  a  stupendous  waste  is  that!  What  might  have  been  done  you 
can  each  imagine  for  yourself  in  trade,  commerce,  in  improvement  in  the  con- 
ditions of  the  people,  in  their  enlightenment,  in  their  development,  in  the  gen- 
eral alleviation  of  suffering,  and  in  raising  the  people  above  the  level  of  despair. 
But  are  not  there  plenty  worse  enemies  to  fight  than  Grermany  —  intemperance, 
ignorance,  vice,  and  that  most  dread  of  all  invaders  that  sooner  of  later  reaches 
every  home?  Are  the  dominions  of  death  not  wide  enough  that  nations  should 
spend  £400,000,000  on  extending  them?  There  were  crusades  in  the  Middle 
Ages,  where  princes  and  nations  dropped  their  feuds  and  abandoned  their  quar- 
rels for  some  great  purpose.  There  are  nobler  purposes  awaiting  princes  and 
peoples  to-day.  Let  them  cast  aside  suspicion,  quarrels,  and  feuds,  and  unite 
in  redeeming  humanity  from  the  quagmire  into  which  millions  have  sunk  in 
misery  and  despair. 

The  First  Hague  Peace  Conference  unanimously  adopted  the  resolu- 
tion "that  the  restriction  of  military  charges,  which  are  at  present  a 
heavy  burden  on  the  world,  is  extremely  desirable  for  the  increase  of  the 
material  and  moral  welfare  of  mankind ; "  and  expressed  the  "  wish  that 
the  governments,  taking  into  consideration  the  proposals  made  at  the 
conference,  may  examine  the  possibility  of  an  agreement  as  to  the  limita- 
tion by  land  and  sea,  and  of  war  budgets.''  It  is  true  that  the  limitation 
of  armaments  was  not  seriously  considered  at  the  Second  Hague  Con- 
ference, although  the  subject  was  kept  alive  by  the  following  resolution : 

• 

The  Second  Peace  Conference  confirms  the  resolution  adopted  by  the  con- 
ference of  1899  in  regard  to  the  limitation  of  military  burdens;  and  in  view 
of  the  fact  that  military  burdens  have  considerably  increased  in  nearly  all  coun- 
tries since  the  said  year,  the  conference  declares  that  it  is  highly  desirable  for 
governments  to  undertake  again  the  serious  examination  of  this  question. 
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The  resolutions^  however^  have  not  been  without  effect^  and  the  speeelr 
of  the  enlightened  Chancellor  of  the  Exchequer  shows  that  the  govern- 
ments of  the  world  are  indeed  examining  the  question  of  limitation  of 
armaments  not  merely  in  international  conferences,  but  in  public  meet- 
ings as  well  as  in  the  privacy  of  the  cabinet. 

WILLIAM   RANDAL  CREMER 

In  the  recent  address  of  the  Prime  Minister  of  Great  Britain,  the  late 
William  Randal  Cremer  was  referred  to  as  a  "patient  and  devoted 
apostle  of  peace/'  whose  loss  he,  in  common  with  the  friends  of  peace, 
deplored.  It  has  been  stated  that  the  peace  societies  have  grown  and 
acquired  influence  in  high  places.  It  is  interesting  to  note  that  a  lecture 
on  peace  converted  the  future  Sir  Bandal  Cremer  to  the  cause  of  inter' 
national  arbitration  while  a  mere  lad  and  a  carpenter's  apprentice. 

The  founder  of  the  Interparliamentary  Union  was  bom  in  very  humble 
circumstances  in  the  year  1838,  at  Fareham,  in  Hampshire,  England, 
where  his  father  was  a  herald  painter.  It  is  stated  in  the  London  Times 
(July  23,  1908)  that  at  a  later  period  he  "  once  told  the  House  of  Com- 
mons that  his  mother  had  only  five  or  six  shillings  a  week  on  which  to 
keep  herself,  her  son,  and  her  two  daughters.  The  two-pound  loaf  then 
cost  eight  pence,  and  every  night  the  mother  had  to  calculate  whether  it 
was  possible  for  the  family  to  have  any  supper,  and  the  decision  was 
generally  against  it." 

Apprenticed  to  a  carpenter,  he  worked  at  his  trade  for  some  twenty 
years  and  was  one  of  the  founders  of  the  Amalgamated  Society  of  Car- 
penters, but  during  all  this  time  his  mind  was  busy  with  peace  and  the 
means  wliereby  it  might  be  brought  about  and  maintained.  A  laborer 
and  a  friend  of  labor,  he  saw  that  the  triumph  of  the  North  in  our  civil 
war  was  the  triumph  of  free  labor  and  he  cooperated  with  John  Bright 
and  the  other  friends  of  freedom  in  Great  Britain  to  enlist  the  sympathy 
of  labor  for  the  North,  even  although  the  lack  of  cotton  closed  the  mills 
and  reduced  the  workmen  to  idleness  and  starvation.  In  the  same  way 
in  the  year  1870,  during  the  Franco-German  war,  Mr.  Cremer  threw  the 
weight  of  bis  influence  to  force  England  to  a  policy  of  neutrality  when  a 
hrge  section  of  the  British  public  urged  the  Government  to  side  against 
France  in  the  controversy.  He  organized  for  this  purpose  the  Work- 
men's Peace  Association,  and  when  at  the  close  of  the  war  another  section 
of  the  public  wished  the  Government  to  intervene  in  behalf  of  France  his 
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league  of  workingmen  declared  for  strict  neutrality.  From  the  year 
1870  Mr.  Cremer  became  identified  with  the  cause  of  peace  and  arbitra- 
tion,  and  the  balance  of  his  long  and  useful  life  was  devoted  to  the  cause. 
Mr.  Cremer  noticed  that  the  friends  of  peace  had  held  meetings,  that 
they  had  promoted  petitions  to  Parliament,  but  that  little  or  nothing 
definite  resulted  from  them.  He  believed  that  Great  Britain  and  the 
United  States  were  the  two  nations  most  likely  to  take  the  initiative  in 
international  arbitration,  and  he  therefore  set  about  doing  two  things  — 
first,  to  organize  labor  for  the  cause  of  arbitration,  and  to  bring  the 
influence  of  labor  to  bear  upon  Great  Britain  and  the  United  States,  in 
which  the  Governments  respond  most  readily  to  public  opinion. 

The  league  of  workingmen  was  therefore  transferred  into  the  Inter- 
national Arbitration  League.  The  new  league  was  in  close  touch  with 
the  labor  organizations,  and  indeed  was  in  no  uncertain  measure  the 
mouthpiece  of  enlightened  and  organized  labor,  but  it  differed  from  the 
older  league  of  workingmen  in  that  the  purpose  of  the  league  was  not 
merely  to  safeguard  the  interests  of  workingmen  in  general,  but  more 
particidarly  by  international  arbitration.  The  first  few  years  of  Mr. 
Cremer's  activity  were  devoted  to  the  extension  of  the  league's  influence, 
at  home  and  abroad.  In  1875  the  league  began  work  in  Paris,  and. 
during  the  ensuing  twenty-five  years  exercised  a  great  influence  in  favor 
of  arbitration,  especially  in  1900,  when  war  threatened  to  break  out 
between  France  and  Great  Britain  over  the  Fashoda  incident.  Again, 
in  1878,  as  in  the  sixties  and  in  1870,  Mr.  Cremer's  league,  by  public 
demonstrations,  took  firm  ground  against  the  clamor  for  war  against 
Bussia  on  behalf  of  the  Turk. 

Having  thus  organized  an  international  arbitration  league  and  con- 
verted labor  to  arbitration,  Mr.  Cremer  felt  his  presence  in  the  House  of 
Commons  would  increase  the  influence  of  the  cause  to  which  his  life  was 
devoted.  That  his  ambition  was  not  personal  but  was  merged  in  the 
cause  of  arbitration  is  evidenced  by  the  fact  that  in  his  contest  at  Warwick 
in  1868  as  a  radical  member  for  Parliament  he  advocated  international 
arbitration  in  his  address  to  the  electors  as  a  more  humane  and  econom- 
ical method  than  war,  and  again  in  1874  he  appealed  to  the  electorate  on 
the  platform  of  international  arbitration.  Defeated  on  each  occasion,  be 
was  returned  to  Parliament  in  1885. 

As  a  member  of  Parliament  he  enjoyed  an  influence  which  he  did  not 
possess  as  a  private  citizen,  and  within  two  years  after  his  election  Mr. 
Cremer  proceeded  to  carry  out  his  program.     He  felt  that  the  United 
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States  should  take  the  initiative  in  the  matter  t 
proposal  made  by  the  United  Statea  to  Qreat  Bi 
He  circulated  a  petition  among  members  of  P 
and  although  he  did  not  expect  to  get  more  ' 
obtained  two  hundred  and  thirty-four,  inclndin, 
of  John  Bright  and  Joseph  Chamberlain.  Accoi 
hers  of  Parliament  Mr.  Cremer  took  the  memori 
he  was  received  by  President  Cleveland  and  had 
ing  the  memorial  to  the  President  and  Cong 
Cremer  and  his  friends  was  unofficial,  bat  it  enli 
American  Government.  In  1888  the  late  Job 
the  Senate  a  concurrent  resolution  requesting  th 
To  invite,  from  tiaM  to  time,  u  fit  occaaiona  mi 
auj  govemmcnt  with  which  the  United  States  haa  or 
Uoiu,  to  the  end  thai  any  differences  or  diaputee  ui 
enimenti  which  am  not  be  adjusted  by  diplomatis  ■ 
aibifratioti,  and  be  peaceably  adjoatad  by  aneh  meaiia, 

Thia  resolution  was  adopted  by  the  Senate  Pel 
House  of  Representatives  April  3,  1890.  The 
was  prepared  to  enter  into  a  treaty  of  arbitrati 
upon  sought  with  renewed  effort  to  influence  G: 
an  arbitration  treaty  with  the  United  States,  and 
favor  of  an  Anglo-American  treaty  of  arbitratioi 
Lubbock  (Lord  Avebury),  warmly  supported  by 
William  Harcourt,  was  unanimously  carried, 
prepared  another  memorial  to  the  President  and 
States,  which  was  stgneJ  by  three  hundred  an( 
Parliament.  This  Mr.  Cremer  took  to  Washing! 
Cleveland,  and  the  memorial  was  publicly  read 
upon  its  records.  The  result  ot  Mr.  Cremer's  em 
Pauncefote  treaty  of  arbitration  between  Great 
States,  which  unfortunately  failed  of  ratification 
votes  in  1897.  The  defeat  of  the  treaty  was  froi 
public,  indeed  an  international,  misfortune,  bee 
model  treaty  of  international  arbitration,  and  tl 
treaty  by  Great  Britain  and  the  United  States  ' 
advanced  the  cause  of  arbitration.  The  prese 
reserves  of  independence,  vital  Interests,  and  hon< 
with  this  international  agreement,  which  exclude 
questions  of  independence  and  provided  a  perms 
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two  countries  in  which  international  controversies  might  be  adjusted  by 
judicial  means.  The  Hague  Conferences,  however,  and  the  impetus 
given  by  them  to  arbitration,  will  no  doubt  recover  the  lost  ground,  but 
vital  interests  and  so-called  questions  of  honor  are  likely  to  figure  in 
international  agreements  for  years  to  come. 

Mr.  Cremer  had  had  great  experience  with  the  workingmen  and  the 
public  generally,  and  while  able  to  convince  them  of  the  wisdom  of  arbi- 
tration and  peaceful  settlement  of  international  di£5culties  he  found  that 
the  intelligent  and  enlightened  members  of  parliamentary  bodies  were 
diflBcidt  to  reach  and  persuade.  To  settle  a  diflBculty  it  is  necessary  to 
understand  it,  and  a  dispute  is  unlikely  to  assume  serious  consequences 
between  people  who  understand  and  respect  each  other's  motives.  Mr. 
Cremer  therefore  felt  that  good  understanding  between  foreign  nations 
would  be  best  promoted  by  an  interchange  of  thought  and  views  between 
various  members  of  the  parliamentary  bodies,  and  that  agreements  reached 
by  them  in  informal  and  unoflScial  reunions  would  be  likely  to  succeed  in 
the  various  parliaments  if  accepted  in  advance  by  members  pledged  to 
secure  their  enactment.  Therefore,  in  1888  Mr.  Cremer  hit  upon  the 
plan  of  an  interparliamentary  union,  which  met  for  the  first  time  at  Paris 
in  1888,  with  thirty-four  members  in  attendance.  This  was  a  prelim- 
inary meeting.  In  1889  the  organization  was  launched  and  held  its  first 
formal  meeting  at  Paris  on  the  anniversary  of  the  French  Revolution, 
whose  watchword  was  the  watchword  of  progress,  liberty,  equality,  fra- 
ternity. Ninety-nine  French  and  British  members  attended,  and  the 
distinguished  French  statesman  Jules  Simon  presided.  It  is  impossible 
to  overestimate  the  importance  of  the  union  and  its  work,  for  it  has 
brought  together  the  legislators  of  constitutional  countries  pledged  in 
advance  to  cooperate  in  the  cause  of  peace  and  progress.  It  should  not 
be  forgotten  that  at  the  session  of  1894  the  Interparliamentary  Union 
proposed  a  plan  for  a  permanent  court  of  arbitration  not  unlike  that 
adopted  by  the  First  Hague  Conference,  and  that  at  the  session  of  1895 
M.  Descamps,  as  president  of  the  union,  was  authorized  to  issue  his 
famous  Memoir  to  the  powers  in  favor  of  international  arbitration,  which 
was  at  once  a  program  and  a  manifestation ;  nor  should  it  be  overlooked 
that  the  Interparliamentary  Union  drafted  the  plan  of  compulsory  arbi- 
tration which  secured  the  approbation  of  the  overwhelming  majority  of 
the  countries  represented  at  the  recent  Hague  Conference,  and  it  should 
be  stated  that  the  Second  Hague  Conference  owed  its  existence  to  the 
resolution  adopted  by  the  Interparliamentary  Union  at  St.  Louis  in 
1904.    From  a  small  group  of  thirty-four  members,  representing  two 
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nations,  the  Interparliamentary  Union  has  grown  into  a  large  assembly 
of  well-nigh  a  thousand,  and  its  annual  meetings  are  international  events. 
Mr.  Cremer's  services  to  peace  were  therefore  great,  and  the  Nobel 
Peace  Prize,  which  he  received  in  1903,  was  a  fitting  international  recog- 
nition of  his  services,  as  was  the  knighthood  conferred  upon  him  in  1907 
by  the  present  enlightened  sovereign  of  Great  Britain.  Mr.  Cremer 
believed  that  arbitration,  like  virtue,  was  its  own  reward.  It  was  with 
him  a  question  of  faith.  Sprung  from  the  wcnrking  classes,  pinched  by 
poverty,  his  soul  was  untouched  by  ambition  or  a  desire  for  wealth.  He 
accepted  the  knighthood  upon  its  second  offer  because  it  seemed  to  him  a 
tribute  to  labor,  just  as  Lord  Macaulay  considered  the  peerage  as  a  hom- 
age to  literature,  and  it  is  characteristic  of  the  man  that  he  touched  not  a 
penny  of  the  Nobel  Prize,  amounting  to  $40,000,  but  handed  it  over  as 
an  endowment  for  the  International  Arbitration  League,  which  he  had 
organized,  whose  secretary  he  had  been  for  many  years,  and  which  was 
the  means  by  which  he  accomplished  much  that  was  noble  and  worthy  for 
his  fellowman.  A  philanthropist  from  boyhood,  his  life  was  mercifully 
extended  to  four  score  years,  so  that  he  might  see  the  fruit  of  his  good 
works  and  rejoice  at  their  success. 

THE   WHEWELL   PROFESSORSHIP   OF   INTERNATIONAL   LAW 

Headers  of  the  American  Journal  of  International  Law  will  be 

pleased  to  learn  tliat  Dr.  Oppenlieim,  the  author  of  the  very  interesting 
and  valuable  paper  on  *'  The  Science  of  International  Law :  Its  Task 
and  Method,"  which  appeared  in  the  April  number  of  the  Journal  for 
the  current  year,  was,  on  the  31st  day  of  July,  elected  Whewell  professor 
of  international  law  at  the  University  of  Cambridge.  The  professorship 
is  in  itself  a  great  honor.  It  was  founded  in  the  sixties  by  Dr.  William 
Whewell,  master  of  Trinity  College,  with  the  express  injunction  that 
the  occupant  of  the  chair  should,  to  quote  the  language  of  Sir  Henry 
Maine,  "  make  it  his  aim,  in  all  parts  of  his  treatment  of  the  subject, 
to  lay  down  such  rules  and  sncrgest  such  measures  as  might  tend  to 
diminish  the  evils  of  war  and  finally  to  extinguish  war  among  nations.*' 
The  occupants  of  the  chair  have  been  men  eminently  worthy  of  the 
trust.  The  first  professor,  elected  in  1869,  was  the  late  Sir  William 
Harcourt,  known  by  the  admirable  letters  of  Historicus,  in  the  London 
Times,  on  some  questions  of  international  law  arising  out  of  the  American 
civil  war;  and  in  the  politics  of  Great  Britain  known  as  the  faithful 
and  earnest  follower  of  Mr.   Gladstone,  whether  as  Solicitor-General, 
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Home  Secretary,  Chancellor  of  the  Exchequer,  or  leader  of  the  House 
of  Commons.  The  second  incumbent  was  a  man  no  less  distinguished, 
namely,  Sir  Henry  Maine,  whose  works  on  ancient  law,  early  law  and 
custom,  and  early  history  of  institutions  and  village  communities  have 
given  him  high  rank  among  the  historical  school  of  jurisprudence,  and 
whose  lectures  on  international  law,  delivered  as  Whewell  professor, 
caused  a  profound  regret  that  his  life  might  not  have  been  spared  for 
the  science  of  Grotius.  Dr.  Oppenheim's  immediate  predecessor  was 
Frof.  John  Westlake,  a  recognized  authority  on  international  law,  one 
of  the  founders  of  the  Revue  de  Droit  International  et  de  Legislation 
Compar6e,  a  member  of  the  Institute  of  International  Law  since  its 
foundation  in  1873,  and  its  past  president.  His  recent  work  on  Inter- 
national Law  in  two  small  volumes,  published  by  the  Cambridge  Uni- 
versity Press,  is  the  result  of  a  lifetime  of  study,  and  will  always  rank 
as  a  thoughtful  and  valuable  contribution  to  the  science. 

To  say  that  Dr.  Oppenlieim  is  worthy  of  his  predecessors  is  in  itself 
great  praise,  but  it  is  the  simple  fact,  recognized  by  Professor  Westlake 
himself,  whose  choice  Dr.  Oppenheim  was.  Bom  in  Germany  in  1858, 
Dr.  Oppenheim  is  barely  fifty  years  of  age,  and  we  may  hope  that  he 
still  has  a  long  and  distinguished  career  before  him.  For  years  he  was 
professor  of  criminal  law  on  the  Continent  at  Freiburg,  in  Baden,  and 
Basle,  in  Switzerland.  From  the  year  1885  to  1895  he  devoted  himself 
chiefly  to  jurisprudence  as  governing  criminal  law  in  a  series  of  works 
published  in  Germany  and  highly  respected  by  German  scholars.  From 
1895  to  the  present  day  he  has  devoted  himself  solely  to  international 
law,  and  for  the  past  few  years  was  lecturer  in  public  international  law 
at  the  London  School  of  Economics  and  Political  Science  of  the  Uni- 
versity of  London.  His  most  important  publications  in  the  field  of 
international  law  are  the  Treatise  (Volume  I,  Peace,  1905 ;  Volume  II, 
War,  1906),  published  by  Longmans  Green  &  Co.,  and  "The  Science 
of  International  Law:  Its  Task  and  Method,''  which  the  American 
Journal  of  International  Law  had  the  honor  to  publish  in  its  April 
number.  It  is  not  too  much  to  say  that  Dr.  Oppenheim's  Treatise  is 
fully  abreast  of  the  most  exacting  scholarship  of  Germany,  that  it  is 
profoundly  scientific,  that  it  is  broad  and  generous  in  its  conception 
and  execution  and  wonderfully  free  from  national  prejudices,  which 
80  often  and  so  curiously  mar  treatises  on  international  law. 

It  is  not  too  much  to  say  that  the  University  of  Cambridge  and 
Dr.  Oppenheim  are  equally  honored  and  fortunate  in  the  choice  of  the 
Whewell  professor. 


864  THE  AMERICAN  JOURNAL   OF   INTERNATIONAL   LAW 

THE   RA.LKAN   SITUATION 

The  proclamation  of  Bulgarian  independence^  made  October  5,  1908, 
at  Timovo,  the  ancient  capital  of  Bulgaria ;  the  simultaneous  annexation 
of  Bosnia  and  Herzegovina  by  Austria-Hungary;  and  the  raising  of  the 
Grecian  flag  by  Crete  have  made  the  Balkan  Peninsula  once  again  the 
storm  center  of  Europe.  The  status  established  by  the  Treaty  of  Berlin 
of  July  13,  1878,  (for  which  see  Supplement)  is  violated  by  each  of 
these  three  events,  for  by  the  terms  of  the  treaty  Bulgaria  is  constituted 
an  autonomous  and  tributary  principality  under  the  suzerainty  of  the 
Sultan  (Article  I) ;  the  provinces  of  Bosnia  and  Herzegovina  are  to  be 
occupied  and  administered  by  Austria-Hungary  (Article  XXV)  and, 
although  the  status  of  Crete  has  been  modified  by  subsequent  agreement. 
Article  XXIII  of  the  treaty  of  Berlin  recognizes  the  sovereignty  of  the 
Porte  over  the  island.  The  annexation  of  Eastern  Boumelia  by  Bulgaria 
in  1885  was  a  violation  of* the  treaty,  and  incorporated  as  it  is  with 
Bulgaria,  the  recognition  of  the  independence  of  Bulgaria  will  carry 
with  it  not  only  its  loss  but  the  loss  of  Eastern  Boumelia,  which  by  Article 
XIII  of  the  treaty  was  to  be  and  remain  ^^  under  the  direct  political  and 
military  authority  of  His  Imperial  Majesty  the  Sultan,  under  condition 
of  administrative  autonomy." 

It  can  not  be  said,  however,  that  the  three  events  were  unexpected  or 
that  they  profoundly  changed  the  actual  relations  of  the  various  terri- 
tories of  Turkey;  for  as  a  matter  of  fact  Bosnia  and  Herzegovina  are 
occupied  and  administered  by  Austria-Hungary,  and  although  Bulgaria  is 
technically  dependent  upon  Turkey,  it  is  recognized  and  treated  as  an  in- 
dependent state,  and  as  such  took  part  in  the  proceedings  of  the  Second 
Hague  Conference.  Crete,  while  acknowledging  the  suzerainty  of  Turkey, 
is  autonomous,  governed  by  a  governor-general  recommended  by  Greece, 
and  who  is,  at  the  present  time,  a  former  prime  minister  of  Greece. 
As  a  matter  of  fact  the  territories  in^ question  are  independent  of  Turkey; 
from  the  legal  standpoint  a  dependent  relation  exists.  Should  Turkey 
recognize  the  events  which  have  taken  place  as  fails  accomplis  the  Porte 
would  lose  but  a  theoretical  claim  of  right  which  it  can  not  hope  to  make 
effective.  Acquiescence  would  weaken  the  prestige  of  the  reform  move- 
ment ;  war  might  abrogate  the  constitution  and  postpone  indefinitely  the 
blessings  of  constitutional  government. 

As  the  signatory  powers  to  the  treaty  of  Paris  declared  in  1871  that 
"it  is  an  essential  principle  of  the  law  of  nations  that  no  power  can 
liberate  itself  from  the  engagements  of  a  treaty,  nor  modify  the  stipula- 
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tione  thereof^  unless  with  the  consent  of  the  contracting  powers  by  means 
of  an  amicable  arrangement/^  it  would  seem  that  the  various  acts  would 
need  confirmation  by  the  signatory  powers  of  the  treaty  of  Berlin  in 
order  to  have  the  sanction  of  law.  A  conference  of  the  powers  would 
seem  to  be  logical  if  not  inevitable  and  it  is  to  be  hoped  that  the  con- 
ference will  meet  in  peace  and  not  at  the  end  of  a  war. 
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WITH  UBIXIXNCn 

Abbreriations :  Ann,  sc.  fH)l,,  Annales  des  wdenoes  politiqiifls,  Ftria;  AfoIl  4ifL, 
Aiehiyet  diplomatiques,  Paris;  B,,  boletfn,  bulletin,  boUcttino;  B.  A.  B.^  IfootUy 
bulletin  of  the  International  Bureau  of  American  Republies,  Waibington;  Doe.difl^ 
France:  Documents  diplomatiques ;  Dr,,  droit,  diritto,  dereeho;  For.  rel.,  Forviga 
Relations  of  the  United  States;  Gki.,  gaxette,  gaceta,  gazwtta;  Od., Great  Britatn: 
Parliamentary  Papers;  Int.,  international,  intemacional,  intemasioiiale;  /^ 
Journal;  /.  O.,  Journal  OfUciel,  Paris;  M6m,  dipl..  Memorial  diplomatique,  Paris; 
Monit.,  Moniteur  beige,  Brussels;  2^.  R,  G.,  Mouveau  reeueil  g§n6ral  da  iraitis, 
I^pzig;  Q.  dipt..  Questions  diplomatiques  et  eoloniales;  A.,  reriew,  rerista, 
revue,  rivista;  Reioha-Q,,  Reichs-Oesetzblatt,  Berlin;  StaaUb,,  Staatiblad, 
OrOningen;  State  Papers,  British  and  Foreign  State  Papers,  London;  flffol.  mt  L^ 
United  States  Statutes  at  Large;  Timea,  the  Times  (London) ;  rrealy  99r,,  Gnat 
Britain:  Treaty  Series. 

December,  1907. 

5  Chile — Persia.  Batifications  exchanged  at  Washington  of  traatj 
of  friendship  and  commerce  signed  at  Washington,  March  30^ 
1903.  B.  di  legislazione  e  siatistica  dogcmale  e  commereiale 
(Rome),  25:129. 

March,  1908. 

24    Honduras — Mexico.    Convention  relative  to  parcels  poet  signed  at 

Mexico.    La  Oaceta,  Tegucigalpa,  June  20. 
24    Honduras — Mexico.    Extradition  treaty  signed  at  Mexico.     La 

Oaceia,  June  17. 
24    Honduras — Mexico.    Treaty  signed  at  Mexico.    Friendship,  oom- 

merce    and    navigation.      La    Oaceia,    Tegucigalpa,    June    12. 

Ratified  by  Honduras  May  28. 

April,  1908. 

9  Great  Britain — Spain.  Agreement  signed  at  Madrid  amending 
Article  5  of  the  agreement  of  November  25,  1875,  respecting  the 
postal  service  between  Gibraltar  and  Spain.  Treaiy  set.,  1908, 
No.  16. 
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April,  1908. 

1  Geneva  Red  Cross  Convention  of  1864  has  by  this  date  been 
ratified  or  adhered  to  by :  Argentine  Republic,  Austria-Hungary, 
Belgium,  Bolivia,  Brazil,  Bulgaria,  Chile,  China,  Columbia,  Cuba, 
Denmark,  Dominican  Republic,  Ecuador,  France,  Germany,  Great 
Britain,  Greece,  Guatemala,  Honduras,  Haiti,  Italy,  Japan, 
Kongo,  Korea,  Luxemburg,  Mexico,  Montenegro,  Netherlands, 
Nicaragua,  Norway,  Persia,  Peru,  Portugal,  Panama,  Paraguay, 
Roumania,  Russia,  Salvador,  Servia,  Siam,  Spain,  Turkey,  Uru- 
guay, Venezuela,  Sweden,  and  Switzerland.  Staatsb.,  1908,  No. 
120. 

13  Great  Britain — Panama.  Parcel  post  agreement  signed  at 
Panama.     Treaty  ser.,  1908,  No.  15. 

15  France — Spain.  Second  additional  protocol  signed  at  Paris  to 
amend  articles  4  and  5  of  the  convention  signed  August  18,  1904, 
respecting  trans-Pyrenean  railways.    Ga.  de  Madrid,  June  23. 

20  China — Great  Britain.  Treaty  signed  at  Calcutta.  Trade  rela- 
tions with  Tibet.  The  arrangements  are  based  generally  on  the 
regulations  of  1893.  The  principle  of  extraterritoriality  is 
introduced.  Article  V :.  "  The  Tibetan  authorities,  in  obedience 
to  the  instructions  of  the  Pekin  Government,  having  a  strong 
desire  to  reform  the  judicial  system  of  Tibet  and  to  bring  it  into 
accord  with  that  of  Western  nations.  Great  Britain  agrees  to 
relinquish  her  rights  of  extra-territoriality  in  Tibet  whenever  such 
rights  are  relinquished  in  China,  and  when  she  is  satisfied  that 
the  state  of  the  Tibetan  laws  and  the  arrangements  for  their  ad- 
ministration and  other  considerations  warrant  her  in  so  doing.'* 
Times,  June  9, 12 ;  North  China  Herald,  87 :757 ;  Oazeite  of  India, 
May  20;  Mem,  dipl,  August  16.    See  April  27,  1906. 

30  Spain.  Royal  decree  putting  into  force  provisional  regulations  for 
the  application  of  the  emigration  law  of  December  21,  1907.  Oa, 
de  Madrid,  May  6  and  11. 

May,  1908. 

4  Belgium — Italy.  Declaration  signed  at  Rome  relative  to  recipro- 
cal admission  of  medicinal  products  and  pharmaceutical  remedies. 
B.  Usuel,  10 :228 ;  Monit.,  May  27. 

4  Great  Britain — Norway,  Sweden.  Exchange  of  notes  at  Chris- 
tiania  and  Stockholm  relative  to  the  agreement  of  July  12,  1881, 
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May,  1908. 

for  the  mutual  relief  of  distressed  seamen.  Treaty  ser.,  1908,  No. 
19. 
5  Denmark.  New  customs  tariff  signed.  (Joes  into  effect  January  1, 
1909^  with  the  exception  of  the  duties  on  alcoholic  beverages  and 
tobacco  which  went  into  effect  May  6.  The  tariff  has  been  re- 
duced on  the  whole.  Duties  on  raw  materials  and  articles  required 
in  manufactures  have  been  considerably  reduced,  and  in  a  number 
of  cases  abolished.  The  duty  on  coal  has  been  reduced  from  Z^ 
cents  to  8  cents  per  ton  and  is  to  be  entirely  removed  in  four 
years.  Cd.,  4267. 
7  Salvador.  Legislative  decree  sanctioning  executive  decree  of  April 
13, 1908,  establishing  the  basic  principles  on  which  should  rest  the 
treaties  with  foreign  nations.  Compilacidn  de  leyes,  decreios  y 
otras  disposiciones  dictados  en  el  ramo  de  reladones  exieriores, 
1908,  San  Salvador. 

14  Brazil.  Decree  No.  6948  regulating  the  naturalization  of  aliens. 
B.  A,  R.,  August. 

14  Venezuela.  Decree  requiring  transshipment  of  all  goods  from  and 
to  Maracaibo  and  other  ports  in  Western  Venezuela  at  Puerto  Ca- 
bello  instead  of  at  Willemstad,  as  formerly.  Netherlands,  in  view 
of  the  effect  of  this  decree  on  the  trade  of  Curasao,  insists  that  it 
be  revoked  by  November  1,  1908. 

14  China — Japan.  Yalu  forestry  agreement  signed  at  Peking.  Text, 
North  China  Herald,  87 :624.  Begulations  of  the  Chino-Japanese 
Timber  Co.,  in  accordance  with  Article  X  of  the  protocol  annexed 
to  the  agreement  respecting  Manchuria. 

22  Belgium — Greece.  Ratifications  exchanged  at  Athens  of  declara- 
tion signed  at  Athens  April  9,  1908.  B.  Usuel,  10:235;  Monit, 
June  1,  2.  Additional  to  the  extradition  treaty  signed  July  9, 
1901.    Extends  list  of  extraditable  offenses. 

24  Colombia — Ecuador.     Boundary  treaty  signed  at   Bogota.     Ap- 

proved by  Colombia  August  10.    Diario  oficial  (Bogota),  August 
13.     See  June  5, 1907.     Informe, . .  ,Min.  rel.  exi  (Quito)  1908. 

25  Colombia — Japan.     Treaty  of  friendship,  commerce  and  navigation 

signed  at  Washington.    Ratified  by  Colombia^  August  18.    Diario 
oficial,  August  22. 

26  Sixth  International  Congress  of  Publishers,  at  Madrid.    Ad- 

journed May  30.    Previous  congresses  were  held  in  Leipzig,  1901 ; 
Milan,  1906.    For  proceedings,  Dr.  d'auteur,  21 :69. 


CHRONICLE    OF    INTSBNATIONAL    EVENTS  869 

^3lay,  1908. 

S9  International  polar  congress  convened  at  Brussels.  The  firet 
congress  was  held  at  Brussels  in  1906.  For  origin  and  history  of 
the  international  association  for  study  of  the  polar  regions,  see 
Congres  international  pour  Vetude  des  regions  polaires  tenu  a 
Bruxelles  du  7  au  11  septembre  1906 ^  Bruxelles,  1906. 
30  Colombia — Spain.  Convention  signed  at  Madrid.  Ratified  by 
Colombia,  August  13.  Diario  oficial,  August  19.  Foreign  judg- 
ments. 

30  Great  Britain — Italy.  Agreement  signed  at  Rome  respecting 
commercial  travellers*  samples.  Treaty  ser.,  1908,  No.  20.  To 
facilitate  the  clearance  through  their  respective  customs  depart- 
ments of  samples  of  dutiable  goods  brought  into  the  territories  of 
one  of  them  by  commercial  travellers  of  the  other,  to  be  used  as 
models  or  patterns  for  the  purpose  of  obtaining  orders  and  not  for 
sale.  Great  Britain  has  similar  agreements  with  Austria-Hungary, 
Belgiimi,  Egypt,  France,  Germany,  Norway,  Russia,  Sweden, 
Switzerland  and  the  United  States. 

30  San  Marino.  Adhesion  to  convention  signed  at  Rome,  June  7, 
1905,  for  creation  of  an  international  institute  of  agriculture. 
Staatsb.,  1908,  No.  117.     See  January  29,  1908, 

June,  1908, 

1  Austria — Sweden.  Entrance  into  effect  of  reciprocal  protection  of 
copyrights.  Swedish  decree  of  May  29,  1908  in  Svensk  Forfatt- 
nings-Samling,  No.  36,  May  30;  Austrian  order  in  Reichsgesetz- 
blatt.  No.  101,  May  26 ;  Dr.  d'autcur  21 :82. 

1  Eleventh  I^tternational  Navigation  Congress  opened  at  St. 
Petersburg.  Times,  June  2.  Former  congresses  were  held  at  (1) 
Brussels,  1885;  (2)  Vienna,  1886;  (3)  Frankfort,  1888;  (4) 
Manchester,  1890;  (5)  Paris,  1892;  (6)  The  Hague,  1894;  (7) 
Brussels,  1898;  (8)  Paris,  1900;  (9)  Dusseldorf,  1902;  (10) 
Milan,  1905.  The  first  six  were  known  as  international  congresses 
on  inland  navigation.  The  first  international  maritime  congress 
was  held  at  Paris  1889,  the  second  at  London  1893.  The  two 
bodies  thereafter  by  fusion  met  as  international  navigation  con- 
gresses. Catalogue  of  the  publications  concerning  the  navigation 
congresses,  Brussels,  1904. 

1    Fifth  International  Cotton  Congress  opened  at  Paris.    Times, 
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June,  1908. 

June  2,  5.    First  congress  was  held  at  Zurich.    Adjourned  Jv&e 

3.  Next  congress  in  Italy.    See  May  27, 1907. 

2  Turkey.     Financial  and  technical  conventions  respecting  the  build- 

ing of  the  four  sections  of  the  Bagdad  railway  signed  at  Con- 
stantinople.   The  Baghdad  railway.  Spectator,  June  27. 

3  International  Colonial  Institute  in  annual  session  at  Paris. 

See  June  17, 1907. 

3  China — France.     Chinese  regulars  attack  French  tro(^  at  Pha 

Long  and  pillage  Chima,  on  Tongking  frontier.    Q.  dipt.,  25 :876. 
For  French  demands  see  Times,  June  13,  22. 

4  First  International  Congress  Against  Duelling  opened  at 

Budapest.    Mem,  dipl.,  June  14. 

4  Qreat  Britain — United  States.  Satifications  exchanged  at 
Washington  of  treaty  signed  at  Washington,  April  11,  1908 ;  ratifi- 
cation advised  by  the  Senate,  May  4,  1908 ;  ratified  by  the  Presi- 
dent, May  11,  1908;  ratified  by  Great  Britain,  May  16,  1908; 
proclaimed  July  1,  1908.  V.  8.  Treaty  ser..  No.  497 ;  Oeographi- 
col  J.,  33 :309 ;  Documents,  ante,  2 :306.  Canadian  international 
boundary.  The  treaty  treats  of  the  boundary  in  eight  different 
sections.  In  six  sections  the  work  of  survey  and  demarcation  is 
intrusted  to  two  expert  geographers  or  surveyors,  one  for  each 
contracting  party;  for  the  section  between  the  intersection  with 
the  St.  Lawrence  and  the  mouth  of  Pigeon  river,  on  the  western 
shore  of  Lake  Superior,  the  reestablishment  of  the  boundary  is 
left  in  the  hands  of  the  International  Waterways  Commission ;  as 
regards  the  boundary  from  the  summit  of  the  Rocky  mountains 
to  the  Gulf  of  Georgia  the  work  will  be  done  by  the  commissioners 
already  designated  by  concurrent  action  of  the  two  governments 
in  1902  and  1903.  In  Passamaquoddy  bay  the  commissioners 
appointed  under  the  treaty  of  1892  failed  to  agree  in  respect  of  a 
small  part  of  the  line  on  either  side  of  Lubec  Narrows  channel, 
and  the  possibility  of  a  similar  disagreement  is  provided  for.  In 
this,  as  in  other  possible  cases  of  dispute,  the  decision  is  to  rest 
with  an  arbitrator.    Stat,  at  L,,  vol.  35. 

4  Great  Britain — United  States.  Ratifications  exchanged  at 
Washington  of  arbitration  convention  signed  at  Washington  April 

4,  1908.    Treaty  ser,,  1908,  No.  21;  Documents,  2:298;  Stat,  at 
L.,  vol.  35. 
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4  Great  Britain — United  States.  Ratifications  exchanged  at 
Washington  of  treaty  signed  at  Washington,  April  11,  1908;  ratifi- 
cation advised  by  the  Senate,  April  17,  1908;  ratified  by  the 
President,  May  11,  1908;  ratified  by  Great  Britain,  May  12, 1908; 
proclaimed,  July  1,  1908.  U.  S,  Treaty  ser,.  No.  498.  Fisheries 
in  United  States  and  Canada  waters.  Stat,  at  L.,  vol.  35;  Docu- 
ments, 2 :322. 

4  United    States — Uruguay.     Katifications   exchanged   at   Monte- 

video of  treaty  signed  at  Washington,  March  11,  1905;  ratification 
advised  (with  amendment)  by  the  Senate,  March  18,  1905;  rati- 
fied by  the  President,  April  12,  1908;  ratified  by  Uruguay,  May 
27,  1908 ;  proclaimed,  July  10,  1908.  U.  S.  Treaty  ser..  No.  601 ; 
Documents,  post.    Extradition. 

5  United  States — Uruguay.     Parcels  post  convention  approved  by 

President  of  United  States.  Signed  at  Washington,  February 
10,  1908;  at  Montevideo,  April  26,  1908. 

6  United  States.     Adhesion  to  arrangement  signed  at  Paris,  May 

18,  1904;  ratification  advised  by  the  Senate,  March  1,  1906;  pro- 
claimed, June  15,  1908.  U.  8.  Treaty  ser.,  No.  496.  Repression 
of  trade  in  white  women.  Signatory  and  ratifying  powers:  Ger- 
many, Belgium,  Denmark,  Spain,  France,  Great  Britain,  Italy, 
Netherlands,  Portugal,  Russia,  Sweden,  Norway,  Switzerland. 
Austria-Hungary  and  Brazil  have  adhered.  B.  Usv^l,  10:240; 
Staatsb.,  1908,  No.  85 ;  Reichs-G.,  1908,  No.  46 ;  J.  0.,  July  18 ; 
Documents,  post;  Treaty  ser.,  1908,  No.  25;  id.,  1907,  No.  39; 
J.  du  dr.  int.  prive,  34:1254.  See  October  22,  1906  and  May  U, 
1907. 

7  Prance.     Fifth  national  congress  of  peace  at  Rochelle.     Pfcceed- 

ings  in  Mem.  dipL,  June  14.     Adjourned  June  10. 

7  Morocco.     Mulai  Hafid  enters  Fez. 

8  San  Marino — United  States.     Ratifications  exchanged  at  Rome 

of  treaty  signed  at  Rome,  January  10,  1906 ;  ratification  advised 
by  the  Senate,  April  17,  1908;  ratified  by  the  President,  May  7, 
1908;  ratified  by  republic  of  San  Marino,  February  19,  1906; 
proclaimed,  June  12,  1908.  Takes  place  of  unperfected  treaty  of 
March  15,  1905.  V.  8.  Treaty  ser..  No.  495;  Documents,  post; 
Stat,  at  L.,  vol.  35. 
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June,  1908. 

8  Nineteenth  Annual  Conorbsb  of  thb  InTBRKATioirAL  MiNESflT 
Federation  opened  at  Paris.  Adjoumed  June  12.  Next  con- 
gress at  Brussels  in  1909.  Proceedings  in  MSm.  dipL,  June  14. 
See  September  16, 1907, 

10  International  Congress  on  First  Aid  and  Life  Saving  opened 

at  Frankfort.    Next  congress  at  Vienna. 

11  International   Conference   on   Electrical   Tblborapht   at 

Lisbon  adjoumed.  Next  congress  at  Paris  in  1915.  Mim.  dipl., 
June  14. 

12  Belgium — Oermant.    Batifications  exchanged  at  Bmssda  of  con- 

vention  signed  at  Brussels^  October*  16^  1907.  Literary  and  artis- 
tic property.  Monit,  June  25;  B.  Usuel,  10:235;  Reichs-0., 
1908,  No.  37.  Takes  effect  July  12,  1908.  Substantially  the 
same  as  the  treaty  between  Germany  and  France  signed  April  8, 
1907.    Dr,  d'auteur,  21 :81,  105. 

18  Belgium — Netherlands.  Batifications  exchanged  at  The  Hagne 
of  convention  signed  at  The  Hague,  October  8,  1907,  approring 
arrangement  signed  at  Flessingue,  April  30,  1907.  MoniU,  July 
6,  7 ;  £.  Usuel,  10 :232.  Improving  the  lighting  and  buoyage  of 
the  Scheldt.    Staatsh.,  1908,  No.  203. 

16  International  Woman  Suffrage  Congress  opened  in  Amster- 
dam. Previous  congress  was  held  at  Copenhagen.  Next  meeting 
in  England.  Harper:  The  international  woman  suffrage  congresi, 
Independent,  July  23.  • 

15  France — United  States.    Parcels  post  convention  signed  at  Wash- 

ington. Batified  by  President  of  the  United  States,  July  3. 
Batifications  exchanged  at  Washington,  August  14.  Prodaimed 
in  France  September  10.    J.  0.,  September  14. 

16  Italy — United  States.     Parcels  post  convention  signed  at  Wash- 

ington. Approved  by  the  President  on  the  same  date.  Takes 
effect  August  1.  Parcels  are  accepted  up  to  five  kilograms  in 
weight.    L' union  postale,  33 :127. 

18  The  International  Claims  Commission  holds  its  inaugural  ses- 
sion at  Casablanca.    Adjoumed  August  14  for  five  weeks. 

23.    Persia.     National  Assembly  forcibly  broken  up  by  the   Shah'f 
troops.     The  turmoil  in  Russia,  Spectator,  July  4;  Hamilton 
The  Persian  crisis.  Fortnightly  R.,  84:201 ;  Browne:  The  Persie 
crisis,  a  reply,  id.,  84:687;  Dillon:  A  picture  of  latter-day  Perw 
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Contemporary  R,,  August.  On  September  8,  an  identical  British 
and  Russian  note  was  presented  to  the  Shah  drawing  his  attention 
to  disturbances  in  the  provinces  and  especially  to  the  danger  to 
foreigners  at  Tabriz,  and  suggesting  new  elections  for  November. 
The  Shah  has  since  set  November  13  for  the  elections.  Spectator, 
September  12;  La  revolution  persane  et  V accord  anglo-russe,  R. 
des  deux  mondes,  44 :622. 

24  Norway — United  States.     Ratifications  exchanged  at  Washing- 

ton of  arbitration  convention  signed  at  Washington,  April  4, 
1908;  ratification  advised  by  the  Senate,  April  17,  1908;  ratified 
by  the  President,  June  18,  1908;  ratified  by  Norway,  May  23, 
1908;  proclaimed,  June  29,  1908.  U,  S.  Treaty  ser..  No.  499. 
"  Providing  for  submission  to  arbitration  of  all  questions  of  a  legal 
nature  or  relating  to  the  interpretation  of  treaties,  which  may 
arise  between  the  two  countries  and  which  it  may  not  have  been 
possible  to  settle  by  diplomacy." 

25  Abyssinia — Belgium.     King  of  Abyssinia  notified  of  Belgium's 

ratification  of  commercial  treaty  signed  at  Adis  Ababa,  September 
6,  1906.  Takes  effect  August  25,  1908.  Most  favored  nation 
treatment  in  residence,  commerce  and  customs.  Term :  Ten  years 
and  until  denouncement.  B.  Usuel,  10 :242 ;  Monit.,  July  13,  14. 
27  Mexico — United  States.  Ratifications  exchanged  at  Washington 
of  arbitration  convention  signed  at  Washington,  March  24,  1908 ; 
ratification  advised  by  tha  Senate,  April  2,  1908;  ratified  by  the 
President,  May  29,  1908;  ratified  by  Mexico,  May  30,  1908;  pro- 
claimed, Jime  29,  1908.  U.  S.  Treaty  ser,.  No.  500 ;  Documents, 
ante,  2 :300.  "  Providing  for  the  submission  to  arbitration  of  all 
questions  of  a  legal  nature  or  relating  to  the  interpretation  of 
treaties,  which  may  arise  between  the  two  countries  and  which  it 
may  not  have  been  possible  to  settle  by  diplomacy." 

29  Cuba — United  States.     Postal  money  order  convention  signed  at 

Washington.  Cuban  decree  notifying,  July  3.  Ratifications 
exchanged  at  Washington,  July  6.  Oa.  Oficial,  July  27 ;  B,  oficial 
del  dep.  de  estado,  August. 

30  Great    Britain — United    States.    Ratifications    exchanged    at 

Washington  of  treaty  signed  at  Washington,  May  18,  1908 ;  ratifi- 
cation advised  by  the  Senate,  May  20,  1908;  ratified  by  the  Presi- 
dent, June  19,  1908;  ratified  by  Great  Britain,  June  3,  1908; 
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proclaimed,  July  10,  1908.  U.  8.  Treaty  eer..  No.  602;  Treeiy 
ser.,  1908,  No.  22;  Documenis,  ante,  2:303.  For  the  conveyance 
of  persons  in  custody  for  trial  either  in  Canada  or  the  United 
States  through  the  territory  of  the  other ;  and  for  reciprocal  rights 
in  wrecking  and  salvage  in  the  waters  contiguous  to  the  boundary 
between  the  United  States  and  Canada. 
30  Second  Hague  Peace  Conference.  Expiration  of  the  period 
within  which,  by  virtue  of  the  Final  Act,  must  be  signed  the 
Conventions,  Declaration  and  Final  Act  of  the  Second  Interna- 
tional Peace  Conference  at  The  Hague.  For  table  of  the  States 
which  have  signed  these  instruments  up  to  this  date,  see  pages 
876,  877.  For  particulars  concerning  the  reservations  therein 
noted  see  Cd,,  4175,  p.  144.  Fried:  Die  Zweite  Haager  Konr 
ferenz.  Hire  Arbeiten,  ihre  Ergebnisse,  und  ihre  Bedeutung, 
Leipzig,  1908;  Renault:  L'cBUvre  de  La  Haye,  1899  et  1907,  Ann, 
sc.  poL,  23:429;  Cd.,  4174,  4175,  3857;  Doc.  dipl;  Deuxietne 
conference  intemationale  de  la  paix,  1907;  OtUllaume:  Deuxieme 
conference  de  la  paix.  Rapport  sur  la  convention  pour  le  rigle- 
ment  pacifique  des  confUts  intcmationaux ;  La  Belgique  et  V arbi- 
trage obligatoire  d  la  deuxi^me  conference  de  la  paix,  Bmxellea, 
1908;  Deuxieme  conference  intemationale  de  la  paix,  3  vols. 
Ministdre  des  affaires  etrangires.  La  Haye,  1907;  Scott:  Texts  of 
the  peace  conferences  at  The  Hague,  1899  and  1907,  Boston,  1908; 
Scott:  The  Hague  Peace  Conferences,  1899  and  1907,  2  vols., 

Baltimore,  1908;  Lagemans:  ReceuU vol.  16.     See  October 

18,  1907. 

July,  1908. 

1  Costa  Rica — Italy.  Convention  signed  March  16,  1908,  for 
exchange  of  parcels  by  post  became  effective.  B.  A,  R,,  August. 
Value  limited  to  500  francs. 

1  Netherlands — United  Stater.  Arrangement  for  exchange  of 
postal  parcels  takes  effect.  Parcels  are  accepted  up  to  two  kilo- 
grams in  weight  (=4  lb.  6  oz.).  Uunion  postale,  33:127. 
Signed  at  Washington,  May  10,  1907 ;  at  The  Hague,  March  19, 
1908;  ratified  by  Netherlands,  March  24,  1908;  approved  by  the 
President,  May  10,  1907. 
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1  Italy.  Deposit  at  Brussels  of  ratifications  of  Additional  Act  sij^ed 
August  28,  1907,  and  of  the  protocol  signed  December  J9,  1907. 
Sugar  union.  Lagemans,  16:425  and  h2,Ty  Siaatsb.,  1908,  Nos. 
93  and  123;  Reichs-O.,  1908,  No.  42.  See  March  23,  SI  and 
August  1,  1908. 

1  International  Badiotelboraphio  Convention  takes  effect. 
Signed  at  Berlin,  November  3,  1906.  The  subject-matter  of  the 
convention  is  comprised  in  four  documents:  (1)  The  convention 
itself,  which  consists  of  23  articles,  the  greater  proportion  being 
concerned  with  the  financial  arrangements  of  the  service,  the  pro- 
cedure of  the  various  legislatures  concerned,  the  institution  of  an 
international  bureau  on  the  same  lines  us  that  already  existing 
for  wire  telegraphy,  and  similar  matters  of  organization;  (2)  the 
additional  undertaking;  (3)  the  final  protocol,  and  (4)  the  service 
regulations.     Article  3 : 

The  coastal  stations  and  the  stations  on  shipboard  shall  be  bound 
to  exchange  wireless  telegrams  without  distinction  of  the  wireless 
telegraph  system  adopted  by  such  stations. 

Signatory  powers :  Germany,  United  States,  Argentine  Bepublic, 
Austria,  Hungary,  Belgium,  Brazil,  Bulgaria,  Chile,  Denmark, 
Spain,  France,  Great  Britain,  Greece,  Italy,  Japan,  Mexico, 
Monaco,  Norway,  Netherlands,  Persia,  Portugal,  Roumania,  Bua- 
sia,  Sweden,  Turkey,  Uruguay.  Times,  June  24,  1908;  Siaatsb,, 
1908,  No.  97;  Reichs-G.,  1908,  No.  38.  By  this  date  all  parts 
have  been  ratified  by  Germany,  Belgium,  Brazil,  Bulgaria,  Den- 
mark, Spain,  Norway,  Netherlands,  Roumania  and  Sweden.  The 
convention,  final  protocol  and  regulations  have  been  ratified  by 
Great  Britain,  Japan  and  Mexico.  Mexico  has  also  adhered  to 
the  additional  engagement,  not  signed  by  her.  Great  Britain  has 
adhered  to  the  convention  for  Canada,  Australia,  Newfoundland, 
Cape  Colony,  Natal,  Transvaal,  India  and  her  other  colonies  and 
protectorates.  The  ratifications  are  deposited  at  Berlin  in  virtue 
of  Article  23  of  the  convention  and  Article  3  of  the  additional 
engagement.  Persia  has  since  ratified.  The  progress  of  wireless 
telegraphy.  Spectator,  April  18;  Meili:  Die  drahtlose  telegraphie 
im  intemen  Recht  und  Volherrecht,  Zurich,  1908;  Cd,,  3264; 
Scholz:  Drahtlose  Telegraphie  und  Neutralitdt,  Berlin,  1905i 
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2  Dbkmark — France — Germany — Great  Britain — Xjeehsblanss 
— Sweden.  Batifications  deposited  at  Berlin  of  declaration  and 
memorandum  concerning  the  maintenance  of  the  status  quo  in  the 
territories  bordering  npon  the  North  Sea.  Treaty  ser,,  1908,  No. 
23;  Documents,  ante,  2:272;  J.  0.,  July  19;  de  Floeckher:  La 
question  de  la  mer  Baitique  et  de  la  mer  du  Nord,  Le  point  de 
vue  allemand,  R,  generale  de  dr.  int,  public,  15:125.  See  April 
28, 1908. 

2  Persia.  Boyal  rescript  to  the  effect  that  the  Constitution  will  be 
preserved,  and  elections  for  a  new  Mejliss  held.     Times,  July  2,  4. 

2  China — Sweden.  Treaty  signed  at  Pdcing  modifying  treaty  signed 
at  Canton  March  20,  1847.  State  Papers,  56 :1097.  Contains  17 
articles  and  emphasizes  principles  of  reciprocity. 

4  Cyprus.  The  Cyprus  Courts  of  Justice  Order,  1908.  Britisfa 
order  in  council  amending  orders  of  1882  and  1902.  Cyprus  is 
administered  by  Great  Britain  under  the  eonvention  with  Turkey 
wgned  at  Constantinople,  Jime  4,  1878  {For.  rel.,  1878),  under 
which  Turkey  receives  annually  £92,800.  London  Oa.,  July  10. 
11  Brazil — Netherlands.  Ratification  by  Netherlands  of  treaty 
signed  May  5,  1906.  Lagemans,  16:82.  Boundary  of  Surinam. 
Staatsb.,  1908,  No.  220.  Ratifications  exchanged  at  The  Hague, 
September  15. 
11  Great  Britain — Persia.  Ceremony  at  Teheran  of  apology  for 
disrespect  to  the  British  Legation  by  surrounding  it  with  troops. 
For  the  British  demand  of  July  2  and  the  Persian  foreign  minis- 
ter's response  of  July  9  see  Times,  July  30. 

11  Netherlands — United  States.     Ratification  by  Netherlands  of 

commercial  agreement  signed  at  Washington,  May  1€,  1907.  Pro- 
claimed, August  12,  1908.  Under  section  3,  Tariff  Act  of  July 
24,  1897.  Stat,  at  L.,  30:151;  V.  S.  Treaty  ser..  No.  505;  Docth 
ments,  post;  Lagemans:  Receuil  (La  Haye)  16:413. 

12  Slav  Congress  at  Prague.    Adjourned  July  18.    Mem.  dipt.,  July 

26.  Next  conference  at  St.  Petersburg  in  1909.  Mem.  dipt., 
July  19.  Beaumont:  Le  congres  slave  de  Prague,  Ann.  sc.  pol., 
23  :573. 

13  Fourth  International  Olympic  Games  at  London.     The  first 

were  held  at  Athens,  1896 ;  the  second  at  Paris,  1900 ;  the  third  at 
St.  Louis,  1904.     The  Athenian  Olympic  games  in  1906  were  m, 
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festival  of  a  separate  cycle  organized  by  Qreece.  The  revival  of 
the  Olympic  games  is  an  attempt  to  apply  to  modem  conditions 
and  to  international  sport  the  ideals  and  traditions  of  the  festivals 
held  in  Elis  by  the  ancient  Hellenes.  Desborough:  Olympic 
games  then  and  now,  National  R,,  61:744;  de  Coubertin:  Why  I 
revived  the  Olympic  games.  Fortnightly  R.,  84:110;  Hawke:  The 
Olympic  games  in  London,  R.  of  Reviews,  38 :78. 

13  Holy  See — Spain.  Batifications  exchanged  at  Madrid  of  protocol 
signed  at  Madrid,  July  12,  1904,  introducing  modifications  into 
the  Concordat  of  1851  as  far  as  it  relates  to  the  expenses  of  public 
worship  and  of  the  clergy  and  their  better  distribution.  Ga.  de 
Madrid,  July  22.  The  protocol  creates  a  temporary  commission, 
which  will  be  empowered  to  modify  the  division  of  dioceses  and 
propose  suppression  of  some  of  them  so  as  to  relieve  the  state 
finances. 

15  Prance — Italy.  French  law  authorizing  ratification  of  telephone 
convention  signed  July  18,  1907.    J,  0,,  July  18. 

15  Prance.  Law  authorizing  ratification  of  convention  signed  May 
18,  1904,  respecting  night  work  by  women.    J.  0,,  July  18. 

17     Denmark — Sweden.     Treaty  of  arbitration  signed. 

20  Salvador — United  States.  Ratifications  exchanged  at  San  Sal- 
vador of  convention  signed  at  San  Salvador,  March  14,  1908; 
ratification  advised  by  the  Senate,  April  13,  1908 ;  ratified  by  the 
President,  May  26,  1908;  ratified  by  Salvador,  April  23,  1908; 
proclaimed,  July  23,  1908.  V,  S.  Treaty  ser..  No.  503;  Docu- 
ments, post;  Stat,  at  L.,  vol.  35.  To  fix  the  condition  of  natural- 
ized citizens  who  renew  their  residence  in  the  country  of  their 
origin.    Article  II : 

If  a  Salvadorean,  naturalized  in  the  United  States  of  America, 
renews  his  residence  in  Salvador,  without  intent  to  return  to  the 
United  States,  he  may  be  held  to  have  renounced  his  naturaliza- 
tion in  the  United  States.  Reciprocally,  if  a  citizen  of  the  United 
States,  naturalized  in  Salvador,  renews  his  residence  in  the  United 
States,  without  intent  to  return  to  Salvador,  he  may  be  presumed 
to  liave  renounced  his  naturalization  in  Salvador. 

The  intent  not  to  return  may  be  held  to  exist  when  the  person 
naturalized  in  the  one  country,  resides  more  than  two  years  in  the 
other  country,  but  this  presumption  may  be  destroyed  by  evidence 
to  the  contrary. 
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21  Colombia — Ecuador.  Conventioii  signed  additional  to  treaty 
signed  May  24^  1908,  9.  v.  Ratified  by  Colombia,  August  14. 
Diario  oficial,  August  20. 

15-23  Great  Britain — United  States.  Exchange  of  notes  at  Lon- 
don. Newfoundland  fisheries.  Renewal  of  modus  vivendi  of 
1907.  Documents,  post;  U,  S.  Treaty  ser.,  No.  504;  Hodgins: 
Revocation  of  treaty  privileges  to  alienrsubjects.  Nineteenth  cen- 
tury,  64 :663.    See  September  4,  1907. 

24  Turkey.  Irade  proclaiming  restoration  of  the  Constitution  of 
1876,  which  provided  for  the  indivisibility  of  the  empire,  equality 
before  the  law  irrespective  of  creed  or  race,  freedom  of  worship, 
education  and  press;  reform  of  taxes;  inviolability  of  domicil; 
and  a  parliament  of  two  houses,  the  upper  appointive,  the  lower 
elective.  In  March,  1877,  the  Senate  and  chamber  met;  in 
April  war  with  Russia  broke  out;  in  May  martial  law  was  pro- 
claimed and  in  June  Parliament  was  closed.  It  was  dissolved  in 
February,  1878,  and  the  Constitution  suspended.  Nation,  87:88; 
The  Turkish  revolution.  Spectator,  August  1;  A.  Rustem  Bey  de 
Bilinshi,  The  Turkish  revolution,  Nineteenth  Century,  64:353; 
Ann.  dipt,  et  cons.,  7 :18 ;  Spectator,  August  18 ;  Text  of  constitu- 
tion in  Supplement,  post;  State  Papers,  67 :683 ;  R.  du  dr.  public, 
25:536  and  Mem.  dipl.,  August  2  et  seq.  Mundji  Bey:  The  new 
constitution  in  Turkey,  August  13;  Mundji  Bey:  The  regenerated 
Ottoman  Empire,  North  American  R.,  188 :395 ;  Ultdlia  e  la  nuova 
Turchia,  Nuova  antologia,  43 :141 ;  Blocq:  Le  nationalisme  jeune- 
turc  et  VAutriche-Hongrie,  La  grande  R.,  50:805;  Pears:  The 
Turkish  revolution.  Contemporary  R.,  94:286;  Pinon:  La  Turquie 
nouvelle,  R.  des  deux  mondes,  47:125;  Spectator,  July  25  and 
August  22;  Viator:  The  Turkish  revolution.  Fortnightly  R., 
84:353;  Hamilton:  Turkey,  the  old  regime  and  the  new.  Fort- 
nightly R.,  84:369;  von  Herbert:  Kamil  pasha  and  the  succession 
in  Turkey,  Fortnightly  R.,  84:419;  Brailsford:  Modernism  in 
Islam,  id.,  84:474;  Westlake:  The  Balkan  committee  and  the 
Turkish  revolution.  Times,  September  5;  Documents,  post; 
Elliott:  Turkey  in  1876,  a  retrospect.  Nineteenth  century,  64: 
552;  Barker:  The  future  of  Turkey,  Fortnightly  R.,  84:547; 
MargoUouth:  Constantinople  at  the  declaration  of  the  constitvr 
tion,  id.,  84:563;  Blocq:  UAngleterre  et  la  Turquie  constitution- 
nelle.  La  nouvelle  R.,  5 :381. 
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27  Seventeenth  Universal  Congress  of  Peace  at  London.    Repre- 

sented: Great  Britain^  United  States,  France^  Germany,  Austria, 
Hungary,  Norway,  Sweden,  Italy,  Russia,  Japan,  Denmark, 
Netherlands,  Belgium,  Switzerland,  Spain,  South  Africa,  Canada, 
Australia,  New  Zealand  and  Algeria.  The  seventeenth  of  a  series 
of  international  peace  congresses  since  1889,  the  forerunners  of 
which  were  an  earlier  series  of  peace  congresses  commencing  in 
London  in  1843.  London  Oa,,  July  31;  Times,  August  3. 
Adjourned  August  1.  Next  congress  at  Stockholm  in  September, 
1909.  The  congresses  of  the  present  series  have  been  held  at  (1) 
Paris,  1889;  (2)  London,  1890;  (3)  Rome,  1891;  (4)  Berne, 
1892;  (6)  Chicago,  1893;  (6)  Antwerp,  1894;  (7)  Budapest, 
1896;  (8)  Hamburg,  1897;  (9)  Paris,  1900;  (10)  Glasgow,  1901; 
(11)  Monaco,  1902;  (12)  Rouen  and  Havre,  1903;  (13)  Boston, 
1904;  (14)  Lucerne,  1906;  (15)  Milan,  1906;  (16)  Munich, 
1907. 
87  Ninth  International  Geographical  Congress  at  Geneva. 
Adjourned  August  6.  Mem.  dipt.,  August  2.  The  prior  congresses 
were  held  in  (1)  Antwerp,  1871;  (2)  Paris,  1875;  (3)  Venice, 
1881;  (4)  Paris,  1889;  (6)  Berne,  1891;  (6)  London,  1895; 
(7)  Berlin,  1899,  and  (8)  Washington  and  New  York  in  1904. 
A  succinct  history  of  the  earlier  congresses  is  in  Oeographicai  J,, 
5:369;  Chisholm:  The  ninth  int.  geographical  congress,  id., 
32:364.     Next  congress  at  Rome  in  1911.     Times,  August  11. 

28  France — Germany.     Ratifications  exchanged  at  Berlin  of  conven- 

tion signed  at  Berlin,  April  18,  1908,  to  fix  boundary  between 
Kamerun  and  French  Kongo.  J.  0.,  August  15.  French  decree 
promulgating,  August  11.  Oeographicai  J.,  32:87;  Deutsches 
KoloniaXblatt,  May  1.    See  April  18,  1908. 

28  Belgium — Great  Britain.    Agreement  signed  at  Brussels  con- 

cerning exchange  of  insured  letters  and  boxes.  Treaty  ser.,  1 908, 
No.  24.     In  modification  of  the  Agreement  signed  May  26,  1906. 

29  Germany — Haiti.     Commercial    convention    signed    at    Port   au 

Prince.  Went  into  effect  September  1.  Provides  for  the  most 
favored  nation  treatment  of  the  following  Haitian  products  in 
Germany:  Cabinet  and  dye  woods,  cacao,  coffee,  wax  and  honey. 
The  following  German  products  imported  into  Haiti  are  to  be 
entitled  to  a  reduction  of  25  per  cent  of  the  principal  duty,  as 
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well  as  of  the  surtaxes  and  other  imposts:  Hosiery  of  all  kinds, 
matches^  iron  and  enameled  ware^  cement^  cordage^  porcelain  ware 
and  twine.  Beer  is  to  be  admitted  at  a  reduction  of  two-thirds  of 
the  present  duty.  Ratified  by  Haiti  July  31.  Le  moniteur  (Port 
au  Prince)  August  26. 

31  Japan — Netherlands.  Batifications  exchanged  at  Tokyo  of  con- 
sular convention  signed  at  The  Hague,  April  27,  1908,  q.  v. 
Javasche  courant,  August  4. 

31  Netherlands.  Deposit  at  Berne  of  ratification  of  conyention 
signed  at  Geneva,  July  6,  1906.  Wounded  in  war.  Staatsb,,  1908, 
No.  162. 

August,  1908. 

1  Great  Britain.  Order  in  council  revoking  two  orders  dated 
August  11,  1903,  and  March  27,  1905,  which  prohibited  the 
importation  into  the  United  Kingdom  of  sugar  from  Denmark, 
Bussia,  Argentine  Bepublic  and  Spain.  London  Oa.,  August  7. 
This  action  is  in  pursuance  of  the  additional  act  signed  August 
28,  1907,  whereby  Great  Britain  is  relieved  from  the  obligation 
under  the  sugar  convention  signed  March  5,  1902,  to  impose  a 
special  duty  on  sugars  imported  from  any  foreign  country  or  to 
prohibit  the  importation  of  bounty-fed  sugar.  Takes  effect  Sep- 
tember 1.    See  August  28, 1907  and  March  2S,  1908. 

1     Norway — Servia.     Ordinary  money  order  exchange  service  takes 
effect  on  basis  of  the  1906  arrangement  signed  at  Rome.     L'union 
postale,  33 :127. 
.  1    Denmark — Japan.    Telegraphic    money    order   exchange    service 
takes  effect.     L'union  postale,  33:127. 

3  Third  International  Art  Congress  for  development  of  drawing 

and  art  teaching  and  their  application  to  industries  c^>ened  at 
London.  First  congress  was  held  at  Paris  in  1900;  the  second  at 
Berne,  1904.  Next  congress  in  191^.  Adjourned  August  8. 
Times,  August  4,  6,  10. 

4  Colombia — Holy  See.     Convention  signed  at  Bogot4  amending 

that  signed  August  4,  1898,  in  execution  of  the  concordat  signed 
at  Rome,  December  31,  1887.  State  Papers,  79 :818.  Batified  by 
Colombia,  August  15.    Diario  oficial,  August  20. 
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Attgusi,  1908. 

4  First  International  Free  Trade  Congress  opened  at  London. 

Adjourned  August  7.  Next  congress  in  1910  in  Belgium  or 
Netherlands.     Times,  August  4  and  8. 

6  International  Congress  for  Study  of  Historical  Sciences 
opened  at  Berlin.  First  ccmgress  at  The  Hague  in  1898 ;  second 
at  Paris  1900;  third  at  Borne  1903.  Next  congress  at  London  in 
September  1913.  Hashins:  The  international  historical  congress 
at  Berlin,  American  historical  R,,  14 :1. 

6  Japan — United  States.  Batifications  exchanged  at  Tokyo  of 
treaty  signed  at  Washington,  May  19,  1908;  ratification  advised 
by  the  Senate,  May  20,  1908;  ratified  by  the  President,  June  2, 
1908;  ratified  by  Japan,  August  3,  1908;  proclaimed,  August  11, 
1908.  For  reciprocal  protection  in  Korea  for  the  inventions, 
designs,  trademarks  and  cop3rrights  of  their  respective  citizens 
and  subjects.    U,  8.  Treaty  ser.,  No.  506 ;  Documents,  post, 

6  JkVAisi — ^United   States.    Batifications   exchanged   at   Tokyo   of 

treaty  signed  at  Washington,  May  19,  1908;  ratification  advised 
by  Senate,  May  20,  1908;  ratified  by  the  President,  June  2,  1908; 
ratified  by  Japan,  August  3,  1908;  proclaimed,  August  11,  1908. 
V,  S.  Treaty  ser..  No.  607 ;  Documents,  post.  Beciprocal  protec- 
tion in  China  for  inventions,  designs,  trademarks  and  copyrights 
of  their  respective  citizens  and  subjects.    See  May  19,  1908. 

5  Japan — Bussia.    Agreement  by  exchange  of  notes  at  St.  Peters- 

burg respecting  demarcation  of  the  Bussian  and  Japanese  posses- 
sions in  Sakhalin.    Times,  August  7.    See  April  10,  1908. 

7  First  International  Congress  on  Constitutions  at  London. 

Times,  August  8. 

14  Fifteenth  Oriental  Conqress  opened  at  Copenhagen.  Next  con- 
gress at  Athens  in  1911.     Times,  August  25. 

16  Fourth  International  Esperanto  Congress  opened  at  Dresden. 
Forman:  The  Dresden  Esperanto  Congress,  North  American  R., 
188 :609.    See  August  12,  1907. 

18  Sweden — United  States.  Batifications  exchanged  at  Washington 
of  arbitration  convention  signed  at  Washington,  May  2,  1908; 
ratification  advised  by  the  Senate,  May  6,  1908;  ratified  by  the 
President,  July  6,  1908;  ratified  by  Sweden,  June  13,  1908;  pro- 
claimed, September  1,  1908.  U.  S.  Treaty  ser..  No.  508 ;  Stat,  at 
L.,  vol.  35. 
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August,  1908. 

18  Portugal.    Chamber  approved  arbitration  treaties  with  (1)  United 

States^  signed  at  Washington,  April  6, 1908 ;  (2)  Denmark,  signed 
at  Copenhagen,  March  20,  1907;  (3)  Austria-Hungary,  signed  at 
Vienna,  February  13,  1906;  (4)  France,  signed  at  Paris,  June 
26,  1906;  (5)  Switzerland,  signed  at  Berne,  August  18,  1905; 
(6)  Norway  and  Sweden,  signed  at  Lisbon,  May  6,  1905;  (7) 
Qreat  Britain,  signed  at  Windsor,  November  16,  1904,  and  (8) 
Spain,  signed  at  Lisbon,  May  31, 1904. 

19  Morocco.    Abd-el-Aziz  defeated  near  Marrakesh.    De  Peyerimhof: 

Lea  forces  nouvelles  en  formaiion  dans  VAfrique  du  Nard,  B. 
politique  et  parlementaire,  57:213;  Ollivier:  Uimhroglio  maro- 
cain,  R.  d' Europe  et  d'Amerique,  20 :84;  Morocco  —  the  bombard' 
ment  of  Casablanca,  Imperial  and  Asiatic  Quarterly  R.,  26:140; 
Germany,  Morocco  and  the  powers.  Spectator,  September  5;  The 
Powers  and  Morocco,  id,,  August  29;  Lewis:  French  operations  in 
Morocco,  National  R.,  51:285;  DiercJcs:  Die  Marokkofrage  und 
die  Konferenz  von  Algeciras,  Berlin,  1906;  Gutierrez:  Espana  y 
las  demas  naciones  ante  la  conferencia  de  Algeciras,  Madrid,  1906; 
Blennerhassett:  German  policy  in  Morocco,  Fortnightly  B., 
84 :637. 

20  Belgium — ^Kongo.    Belgian  chamber  ratified  the  Kongo  annexation 

treaty.  Batified  by  the  Senate  September  9.  Staatsarchiv,  75: 
120;  B.  officiel  de  Vtitat  independant  du  Congo,  March-April, 
1908;  Mem.  dipl.,  January  19;  Pay  en:  U annexion  de  VStat  Inde- 
pendent du  Congo  par  la  Belgique,  Q.  dipl.,  26 :269 ;  Reeves:  Inter- 
national beginnings  of  the  Congo  Free  State,  Baltimore,  1894; 
Go  fart:  Les  concessions  caoutchoutOres  du  bassin  du  Congo, 
La  R.  generale,  88:235;  Cd.,  4135,  4178;  Times,  June  16;  The 
annexation  of  the  Congo  State,  Spectator,  August  29;  Morel: 
The  Belgian  parliament  and  the  Congo,  Contemporary  R.,  94 :344 ; 
V.  S.  Senate  doc.  139,  59  Cong.  2  Sees.  Belgium  takes  over  the 
Kongo,  including  the  former  crown  domain,  subject  to  the  rights 
of  third  parties.  A  special  fund  of  45,500,000  francs  is  created 
to  be  spent  on  public  works  in  Belgium,  and  one  of  50,000,000 
francs  to  be  spent,  subject  to  ministerial  responsibility,  on  objects 
connected  with  the  colony.  For  the  amendments  of  the  new 
colonial  law  directly  affecting  the  Kongo  natives,  see  Times, 
August  3.  See  March  6,  1908.  Belgium  and  the  Congo,  Brus- 
sels, 1908. 
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August,  1908. 

23  Morocco.    Mulai  Hafid  proclaimed  sultan  at  Tangier. 

24  Japan — United  States.    Eatifications  exchanged  at  Washington 

of  arbitration  convention  signed  at  Washington,  May  5,  1908; 
ratification  advised  by  the  Senate,  May  13,  1908;  ratified  by  the 
President,  August  19,  1908;  ratified  by  Japan,  July  20,  1908; 
proclaimed,  September  1,  1908.  U.  S,  Treaty  ser,,  No.  609; 
Documents,  ante,  2:301.  Provides  for  the  submission  to  The 
Hague  court  of  all  differences  "  of  a  legal  nature  or  relating  to  the 
interpretation  of  treaties,  which  may  arise  between  the  two  coun- 
tries and  which  it  may  not  have  been  possible  to  settle  by 
diplomacy."    Stat,  at  L.,  vol.  35. 

26  Colombia — Great  Britain.    Treaty  of  commerce  signed.    Mem. 

dipL,  August  30. 
2Q    Portugal.    Upper  house  votes  the  surtax  bill.    To  facilitate  nego- 
tiations of  commercial  treaties. 

27  China.    Decree  acknowledging  receipt  of  a  code  of  constitutional 

laws  drafted  by  the  Department  for  the  Investigation  of  the  prin- 
ciples of  Constitutional  Government  as  well  as  constitutional 
reform  schemes  that  should  be  carried  into  effect  before  the  open- 
ing of  a  parliament.  The  decree  orders  the  Department  to  pro- 
mulgate the  said  constitutional  reform  schemes  among  the  heads 
of  the  YamSns  in  the  capital,  the  viceroys  and  governors  of  prov- 
inces and  their  subordinates.  The  officials  are  to  report  to  the 
throne  every  six  months,  and  nine  years  are  given  to  carry  out  the 
schemes.  By  that  time  the  constitutional  laws  will  be  decided 
upon,  and  the  date  for  opening  parliament  announced.  North 
China  Herald,  88:599;  Changing  and  changeless  China,  Times, 
September  16,  1907;  Mem.  dipl,  April  5  and  12,  1908. 
31  Chile — Ecuador.  Treaty  of  navigation  and  commerce  signed  at 
Santiago.  Various  Ecuador  products,  including  sugar,  coffee  and 
cocoa,  will  be  admitted  to  Chile  free  of  duty,  while  Ecuador  will 
grant  free  entry  to  saltpetre,  guano,  cereals  and  wood  from  Chile. 
The  two  governments  agree  to  seek  means  of  subsidizing  a  steamer 
service  between  Chile  and  Ecuador.     Times,  September  1. 

September,  1908. 

1    Austria-Hungary — Servia.     Treaty    of    commerce    signed    at 
Vienna,  March  14,  1908,  takes  effect  provisionally  until  December 
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September,  1908, 

31,  1908.  Austro-Hungariaii  order  to  Uub  effect  August  29, 
1908.  ReichsgesetzhMi,  1908,  p.  629.  The  ratificatiouB  are  to  be 
exchanged  under  the  treaty  by  December  31,  and  the  treaty  to 
remain  in  force  therefrom  until  December  31,  1917.  The  rates 
of  duty  on  a  large  number  of  articles  have  been  reduced  by  Servia, 
these  reductions  being  applicable  also  to  imports  from  the  United 
States  under  the  most  favored  nation  treaty  between  the  United 
States  and  Servia.  The  articles  of  interest  to  American  com- 
merce on  which  reductions  have  been  made  are  as  follows :  Flour; 
cotton-seed  oil,  pure  and  mixtures  of  cotton-seed  oil  with  other 
fatty  oils  (from  $19.33  to  $4.83  per  100  kilos)  ;  leather  boots, 
shoes  and  gloves;  manufactures  of  wood,  furniture,  paper,  glaM- 
ware;  manufactures  of  iron,  agricultural  implements,  safes  and 
dectric  motors  and  apparatus.  The  reductions  in  the  customs 
tariff  of  Austria-Hungary  affect  chiefly  cereals,  fruits  and  live 
stock.  These  reductions  apply  also  to  imports  from  the  United 
States. 
1  TuBKEY.  Opening  ceremonies  of  the  Hedjaz  railway  at  Medina. 
The  railway  has  been  completed  to  Medina  and  will  be  continued 
to  Mecca.  Independent,  September  17 ;  Oeographicai  J.,  33 :305 ; 
Petermann's  MitteUungen,  Erg.  No.  161;  Times,  September  2. 
The  line  will  eventually  be  linked  up  with  the  Bagdad  railway 
when  that  line  has  been  carried  across  the  Taurus  mountains. 

Henbt  G.  Crooker. 

ERRATA 

Errata  in  the  Chronicle  of  International  Bvent$ 
Vol.  1. 

p.     155.  2    Servia — ^Tubkst.    Strike  out  the  entry, 

p.     166,  line  17.     No.  9  should  read  No.  15, 
p.     167.  8    Brazil — Netherlaivds  should  read  5, 

p.     173.        16    Italy — Switzerland  should  read  19, 
p.     176.        22    Abyssinia — Italy  should  read  21. 
p.     178.         19     CoBTA  Rica  should  read  17. 
p.     179.  8    Abyssinia — Belgium  should  read  6. 

p.    492.        24    Honduras — ^Nicaragua  should  read  2S. 
p.    495,  line  12.    Treaty  ser.  1906  should  read  1907, 

line  20.    To  Q.  dipl.  add  21  :U1, 
p.    497.        26    Austria.    Entry  should  be  as  of  February  26. 
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p.    769.        18    GKBMAirr.    Entry  should  be  under  1906, 

p.  1000.  9    Fbanob — Spain.    Entry  should  be  under  1906, 

p.  1006.        28    China  should  read  26. 

p.  1006.        28    Italy — Russia  should  read  27, 
VoL  2. 

p.    403.        29    BftAziL — CoLOiCBiA.    Strike   out   the   sentence   mentioning   the 

treaty  of  St.  Ildefonso.    On  the  tenor  of  the  present  treaty 
see  B.  del  mimtteno  d€  rei.  emt,  BogotA,  1 :486. 

p.    661.        16    Obiat  Bbttain — Panama  should  read  IS. 
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UNITED    STATES  ' 

CaDsdian  mternational  boundary.  Treaty  between  the  United  Slata 
and  Great  Britain.  Signed  at  Washington  April  11,  1908;  proclaimeil 
Jnly  1,  1908.    15  p.    Depl.  of  state. 

Chineee,  Digest  of  treaty,  laws,  and  regulations  governing  the  admift- 
Bion  of,  their  residence  in,  and  transit  through  the  United  States  and  ib 
insular  possessiona.  By  Frederick  D.  Cloud.  May  5,  1908.  19  p.  Depi. 
of  slate.     Paper,  5c. 

Chinese,  Treaty,  laws,  and  regulations  governing  the  admission  of. 
Begulations  approved  February  26,  1907,  Edition  of  June,  1908.  62  p. 
Bureau  of  immigration  and  naturalization.     Paper,  10c. 

Fisheries  in  United  States  and  Canadian  waters.  Treaty  between  the 
United  States  and  Great  Britain.  Signed  at  Washington  April  11, 1908; 
proclaimed  July  1,  1908.    5  p.    Dept.  of  stale. 

Great  Britain,  Convention  between  the  United  States  and.  Arbitra- 
tion. Signed  at  Washington  April  4,  1908;  proclaimed  Jane  5,  1908. 
5  p.    Dept.  of  state. 

International  fishery  congress,  [notice  of  meeting  of]  4th  congrea, 
Washington.  September  23-2G,  1908.    7  p.    Bureau  of  fiskerits. 

International  law  situations,  witli  sotuticia  and  notes,  1907.  [By 
George  G.  Wilson.]     176  p.    Naval  war  college. ''<tlotii,  40c. 

Italy,  Parcels-post  convention  between  the  UnittSfitates  and.  1908. 
13  p.    Post-office  dept.  \ 

Italy,  Parcels-post  convention  with.  July  23,  1908,  *■•?■  Treaiuiy 
dept.     (Dept.  circular  57,  1908.) 

Journals  of  the  Continental  Congress,  17T4-89.  Vols.  11,  1  ^'^ 
of  congress.    Cloth,  $1.00  per  volume. 

Leyes  comerciales  y  maritimas  de  la  America  Latina  compara'P 
PI  y  con  ios  c6dig08  de  Espana  y  los  leyes  de  loa  Rstados  Untof*i 


I  When  priced  are  given,  the  documents  in  question  ma;  be  obtained  for 
amount   noted    from    the    Superintendent   of    Documents,    Government    Printing 
OBine,  \Vfl9hin0on,  D.  C. 
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'America,  profusamente  anotadas  con  la  legislacidn  de  Espana  y  con  la 
jurisprudencia  extranjera:  por  Cliflford  Stevens  Walton.  1907.  5  v. 
Dept.  of  state.    Cloth,  v.  1,  2,  each  $1.00 ;  v.  3,  $1.20 ;  v.  4,  6,  each  76c. 

Mexico,  Convention  between  the  United  States  and.  Arbitration. 
Signed  at  Washington  March  24,  1908 ;  proclaimed  June  29,  1908.  5  p. 
Dept  of  state, 

Netherlands,  Convention  between  the  United  States  and  the,  concern- 
ing the  exchange  of  parcels  by  parcel-post.    1908.    8  p.    Post-office  dept. 

Netherlands,  Parcels-post  convention  with  the.  July  1,  1908.  1  p. 
Treasury  dept,     (Dept.  circular  51,  1908.) 

Norway,  Convention  between  the  United  States  and.  Arbitration. 
Signed  at  Washington  April  4,  1908;  proclaimed  June  29,  1908.  5  p. 
Dept.  of  state. 

San  Marino,  Treaty  between  the  United  States  and  the  Republic  of. 
Extradition.  Signed  at  Rome  January  10,  1906;  proclaimed  June  12, 
1908.    11  p.    Dept.  of  state. 

Spain,  Convention  between  the  United  States  and.  Arbitration. 
Signed  at  Washington  April  20,  1908;  proclaimed  June  3,  1908.  5  p. 
Dept,  of  state. 

Spain,  Treaty  and  protocol  between  the  United  States  and.  Extradi- 
tion. Signed  at  Madrid  June  15,  1904;  proclaimed  May  21,  1908.  13  p. 
Dept,  of  state. 

Uruguay,  Parcel-post  convention  between  the  United  States  and. 
1908.    12  p.    Post-office  dept. 

Uruguay,  Treaty  between  the  United  States  and.  Extradition. 
Signed  at  Washington  March  11,  1905;  proclaimed  July  10,  1908.  10  p. 
Dept.  of  state. 

GREAT  BRITAIN' 

Aliens,  Second  annual  report  of  H.  M.  inspector  and  statement  with 
regard  to  the  expulsion  of.    Por  1907.    (cd.  4102.)    8d. 

Canada,  Report  of  Mr.  W.  L.  Mackenzie  King  on  his  mission  to 
England  in  connection  with  the  inmiigration  of  Asiatics  into.  1908. 
Colonial  office,    (cd.  4118.)     Id. 

Conmiercial  treaties,  Return  showing  countries  between  which,  were 
in  force  on  January  1,  1908.    Foreign  office,    (cd.  4080.)     6Jd. 

s  Official  publications  of  Great  Britain,  India,  and  many  of  the  British  colonies 
iBDMj  be  purchased  of  P.  S.  King  k  Son,  Orchard  Hous^  2  and  4  Great  Smith 
Btrtet,  Westminster,  London,  Eng. 
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'  Congo,  Indqmtid«it  State  of  the.  Further  c 
tbe.     [Jnoe.  19d7,  to  April,  190B.]     Fmigm  ogicB.     (cd.  4079.)    8|d. 

CSragQ  Stata^  Com^iondeBce  rwpectiBg  the  ttTitiw  of  lutivei,  aai 
ottmr  qnortiona,  ia  the.    1806.    Fanifu  ofic4.    <Qcl  4135.)    4^ 

Egypt  Bad  tiie  SMidaa,  Bsports  ]qr  H.  IL  aceni  and  oanrat^aienl 
on  Uie  financee,  adminietrstioii,  uoA  omditiMi  of,  in  1907.  Foni§m 
ogiet.    <cd.39U.)    Tfd. 

Vnaetr  Agmemwt  between  tbe  United  gingii^ayi  and^  TMpnrKng  dntb 
datieB.  Signed  at  London  Noresiter  16,  1907.  remgn  agka.  (ed. 
8965.)    id. 

Indiubial  property  ooBTmiioii  of  1883,  Ayt— i*^  of  tiw  otdooj  of 
Trinidad  aad  Tob^o  t»  ae>  •»  aiodiAid  by  tbe  adftitisnel  act  of  ISIMi 
Mmj  14,  1908.    Foreign  o^.     (cd.  3967.)     ^d. 

Intwnatippal  soger  commiBBioa,  Seport  of  the  Brituli  deUgrte  to  Hu, 
upon  a  special  Beeson  -caUed  to  coasider  aa  applicatun  from  tbe  Iteliea 
Ooremment  on  Uarch  S6,  1008.    Foreign  ogiet.    (cd.  4977.)     ^d. 

Intowttiooal  mgar  eoiTeatiaB  of  Haroh  6,  190%  Frotac^  reccrdof 
aoceedoa  of  Baena  to  th^  md  additianal  aot  of  Aagaafe  SS,  1907. 
Signed  at  Brnseels  December  10>  1907.    Foreign  offiee.    (cd.  3868l)    Sd. 

Fraaaut,  Faroel-pMt  agnenunt  between  the  United  Kiagdcaa  aad. 
Signed  at  Panama  April  18,  1908.    Foreign  a§m.    (od.  tiSfi.)    Id. 

Fangiu7,  Declaration  betreen  the  United  Kingdom  anc^  awwiifaig 
the  treaty  of  oommeTce  <rf  Octob»-  16,  1884.  Signed  at  Amndaa 
March  14,  1908.    Foreign  office,     (cd.  4134.)    ^d. 

Peace  confereoce,  Protocola  of  the  deven  plenary  meetings  of  the  sec- 
ond, held  at  The  Hague  in  1907.  With  annexes.  Foreign  offic4. 
(cd.  4081.)     4s.  5d. 

Serria,  Treaty  of  commerce  between  the  United  Kingdom  and.  Signed 
at  Belgrade  February  17,  1907.    Foreign  office,     (cd.  4078.)     3d. 

Sonth-eastem  Europe,  Further  correspondence  reepeefcb^  tbe  eSain 
of.  [January,  1907,  to  April,  1908.]  Foreign  office,  (ed.  4076.) 
3b.  3d. 

Spain,  Agreement  betwem  the  United  Kingdom  and,  amending  artide 
5  of  the  agreement  of  November  %5,  1875,  respecting  the  postal  serrice 
between  Gibraltar  and  Spain.  Signed  at  Madrid  April  9, 1908.  Foreign 
office,     (cd.  4187.)    Jd. 


Hensagem  apresentada  ao  Congresso  nacional.     1908.     60  p.     Preii' 
dente. 
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CHILE 

Informaciones  consulares  por  Waldo  Diaz  U.,  Consul  de  Chile  en 
dhiclayo  [Peru].     1908.     172  p.    Ministerio  de  relaciones  exteriores. 

COSTA   RICA 

Mensaje  del  Senor  Presidente  de  la  republiea  presentado  al  Congreso 
^sonstitucional.     1908.    xxxvii.  p. 

DENMARK 

Internationale  fredskonference.  General  —  rapport  fra  den  Danske 
delegation  ved  den  i  Haag  i  1907  afholdte  2  Internationale  fredskonfer- 
ence.   1908.    249,  12  p. 

PRANCE* 

Affaires  ^trang^res,  Minist^re  des.  Compte  definitif  des  d^penses  de 
Texercice  1905.     98  p.     Ministere  des  affaires  etrangeres. 

Affaires  6trang6re8,  Ministere  des.  Projet  de  loi  pr6sent6  k  la  Chambre 
des  d6put6s  portant  fixation  du  budget  general  de  rexereiee  1908.  p. 
231-282. 

Affaires  6trang6res,  Ministere  des.  Rapport  fait  au  nom  de  la  Com- 
mission du  budget  charg^e  d^examiner  le  projet  de  loi  portant  fixation 
de  budget  g^n^ral  de  Pexercice  1908.  2  v.  xiii,  244,  viii,  496  p.  Chambre 
des  deputes. 

Espagne,  1907.  Documents  diplomatiques.  10  p.  Ministere  des 
<iff  aires  etrangeres, 

Macedoine,  Affaires  de.  fil6vation  des  droits  de  douane  en  Turquie. 
1906-1907.  Documents  diplomatiques.  vii,  123  p.  Ministere  des 
affaires  etrangeres, 

Maroc,  Affaires  du,  III.  1906-1907.  Documents  diplomatiques. 
xix,  405  p.     Ministere  des  affaires  etrangeres. 

Protectorats.  Rapport  fait  au  nom  de  la  Commission  du  budget 
<;harg6e  d'examiner  le  projet  de  loi  portant  fixation  du  budget  g6n6ral 
"de  Texercice  1908.     109  p.,  map.     Chambre  des  deputes. 

HONDURAS 

Nicaragua,  El  arbitraje  entre  Honduras  y.  Rectificacion  documen- 
tada.    1908.    236  p.,  maps.    Ministerio  de  relaciones  exteriores. 

s  Official  publications  of  France  may  be  purchased  of  Georges  Roustan,  5  Quai 
Voltaire,  7e,  Paris,  France. 
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IfBTHSBlANDB 

Conf&reDoe  intematioiiale  de  la  pais,  Deuxidme.  La  Haye  16  jqiih 
18  octobie  1907.  Actes  et  documents.  Tome  premier.  SteooeB  pl6- 
nUree  de  la  conf&rence.  La  Haye,  1907.  xvii,  728  p.  Miniitim  dm 
affaires  Urangires. 

PARAGUAY 

Lnmigradon  y  coloniiacioii^  Memoria  de  la  ofidna  general  de,  1905-^ 
— 1906-7.    Aranci6n,  1908.    105  p.    Ministerio  de  rektcUmeB  exUriom. 


SALYADOB 


donee  ezterioreB,  jnsticia  y  benefioencia,  Memoria  de  loe  actos  dd 
ejecntiyo  en  loe  ramoe  de.    1906.    436  p. 

Fhujp  Db  Wm  Pbaib. 


JUDICIAL  DECISIONS  INVOLVING  QUESTIONS  OF 

INTERNATIONAL  LAW 

(Decisions  of  the  Permanent  Court  of  Arbitration  at  The  Hague,  organized 
under  the  convention  of  July  29,  1899,  for  the  peaceful  adjustment  of  inter- 
national disputes.) 

THE   UNITED  STATES  OP  AMERICA   V.   THE   UNITED  MEXICAN  STATES 

Protocol  of  an  agreement  between  the  United  States  and  the  Republic 
of  Mexico  for  the  adjustment  of  certain  contentions  arising  under 
what  is  known  as  "  The  Pious  Fund  of  the  Calif omias 


t» 


[Signed  at  Washington,  May  22,  1902.] 

Whereas,  under  and  by  virtue  of  the  provisions  of  a  convention  entered 
into  between  the  High  Contracting  Parties  above  named,  of  date  July  4, 
1868,  and  subsequent  conventions  supplementary  thereto,  there  was  sub- 
mitted to  the  Mixed  Commission  provided  for  by  said  convention  a  certain 
claim  advanced  by  and  on  behalf  of  the  prelates  of  the  Roman  Catholic 
Church  of  California  against  the  Republic  of  Mexico  for  an  annual  inter- 
est upon  a  certain  fimd  known  as  "  The  Pious  Fund  of  the  Californias,'* 
which  interest  was  said  to  have  accrued  between  February  2,  1848,  the 
date  of  the  signature  of  the  Treaty  of  Guadalupe  Hidalgo,  and  Febru- 
ary 1,  1869,  the  date  of  the  exchange  of  the  ratifications  of  said  conven- 
tion above  referred  to ;  and 

Whereas,  said  Mixed  Commission,  after  considering  said  claim,  the 
same  being  designated  as  No.  493  upon  its  docket,  and  entitled  Thaddeus 
Amat,  Roman  Catholic  Bishop  of  Monterey,  a  corporation  sole,  and 
Joseph  S.  Alemany,  Roman  Catholic  Bishop  of  San  Francisco,  a  corpora- 
tion sole,  against  the  Republic  of  Mexico,  adjudged  the  same  adversely 
to  the  Republic  of  Mexico  and  in  favor  of  said  claimants,  and  made  an 
award  thereon  of  nine  hundred  and  four  thousand  seven  hundred  and 
99/100  (904,700.99)  dollars;  the  same,  as  expressed  in  the  findings  of 
said  court,  being  for  twenty-one  years'  interest  of  the  annual  amount  of 
forty-three  thousand  and  eighty  and  99/100  (43,080.99)  dollars  upon 
seven  hundred  and  eighteen  thousand  and  sixteen  and  50/100 
(718,016.50)  dollars,  said  award  being  in  Mexican  gold  dollars,  and  the 
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said  amount  of  nine  hundred  and  four  thousand  aey^i  hundred  and 
99/100  (904,700.99)  dollars  having  been  fully  paid  and  discharged  in 
accordance  with  the  terms  of  said  convention;  and 

Whereas,  the  United  States  of  America  on  behalf  of  said  Boman 
Catholic  Bishops,  above  named,  and  their  successors  in  title  and  interest, 
have  since  such  award  claimed  from  Mexico  further  installments  of  said 
interest,  and  have  insisted  that  the  said  claim  was  conclusively  estab- 
lished, and  its  amount  fixed  as  against  Mexico  and  in  favor  of  said  orig- 
inal claimants  and  their  successors  in  title  and  interest  under  the  said 
first-mentioned  convention  of  1868  by  force  of  the  said  award  as  res 
judicata;  and  have  further  contended  that  apart  from  such  former  award 
their  claim  against  Mexico  was  just,  both  of  which  propositions  aie 
controverted  and  denied  by  the  Bepublic  of  Mexico,  and  the  Hij^ 
Contracting  Parties  hereto,  animated  by  a  strong  desire  that  the  diq[)iite 
so  arising  may  be  amicably,  satisfactorily  and  justly  settled,  have  agreed 
to  submit  said  controversy  to  the  determination  of  arbitrators,  who  shall, 
unless  otherwise  herein  expressed,  be  controlled  by  the  provisions  of  the 
international  convention  for  the  pacific  settlement  of  international  dis- 
putes, commonly  known  as  the  Hague  convention,  and  which  arbitratioii 
shall  have  power  to  determine : 

1.  If  said  claim,  as  a  consequence  of  the  former  decision,  is  within 
the  governing  principle  of  res  judicata;  and 

2.  If  not,  whether  the  same  be  just. 

And  to  render  such  judgment  or  award  as  may  be  meet  and  proper 
imder  all  the  circumstances  of  the  case. 

It  is  therefore  agreed  by  and  between  the  United  States  of  America, 
through  their  representative,  John  Hay,  Secretary  of  State  of  the  United 
States  of  America,  and  the  Republic  of  Mexico,  through  its  representa- 
tive, Manuel  de  Azpiroz,  Ambassador  Extraordinary  and  Plenipotentiary 
to  the  United  States  of  America  for  the  Republic  of  Mexico,  as  follows: 


That  the  said  contentions  be  referred  to  the  special  tribunal  herein- 
after provided,  for  examination,  determination  and  award. 

II 

The  special  tribimal  hereby  constituted  shall  consist  of  four  arbitra- 
tors (two  to  be  named  by  each  of  the  High  Contracting  Parties)  and  an 
umpire  to  be  selected  in  accordance  with  the  provisions  of  the  Hague 
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convention.  The  arbitrators  to  be  named  hereunder  shall  be  signified 
by  each  of  the  High  Contracting  Parties  to  the  other  within  sixty  days 
after  the  date  of  this  protocol.  None  of  those  so  named  shall  be  a  native 
or  citizen  of  the  parties  hereto.  Judgment  may  be  rendered  by  a 
majority  of  said  court. 

All  vacancies  occurring  among  the  members  of  said  court  because  of 
death,  retirement  or  disability  from  any  cause  before  a  decision  shall  be 
reached,  shall  be  filled  in  accordance  with  the  method  of  appointment  of 
the  member  affected  as  provided  by  said  Hague  convention,  and  if  occur- 
ring after  said  court  shall  have  first  assembled,  will  authorize  in  the 
judgment  of  the  court  an  extension  of  time  for  hearing  or  judgment^  as 
the  case  may  be^  not  exceeding  thirty  days. 

Ill 

All  pleadings,  testimony,  proofs,  arguments  of  counsel  and  findings  or 
awards  of  commissioners  or  umpire,  filed  before  or  arrived  at  by  the 
Mixed  Commission  above  referred  to,  are  to  be  placed  in  evidence  before 
the  court  hereinbefore  provided  for,  together  with  all  correspondence 
between  the  two  countries  relating  to  the  subject-matter  involved  in  this 
arbitration ;  originals  or  copies  thereof  duly  certified  by  the  Departments 
of  State  of  the  High  Contracting  Parties  being  presented  to  said  new 
tribunal.  Where  printed  books  are  referred  to  in  evidence  by  either 
party,  the  party  offering  the  same  shall  specify  volume,  edition  and  page 
of  the  portions  desired  to  be  read,  and  shall  furnish  the  court  in  print  the 
extracts  relied  upon;  their  accuracy  being  attested  by  affidavit.  If  the 
original  work  is  not  already  on  file  as  a  portion  of  the  record  of  the  former 
Mixed  Commission,  the  book  itself  shall  be  placed  at  the  disposal  of  the 
opposite  party  in  the  respective  offices  of  the  Secretary  of  State  or  of 
the  Mexican  Ambassador  in  Washington,  as  the  case  may  be,  thirty  days 
before  the  meeting  of  the  tribimal  herein  provided  for. 

IV 

Either  party  may  demand  from  the  other  the  discovery  of  any  fact  or 
of  any  document  deemed  to  be  or  to  contain  material  evidence  for  the 
party  asking  it;  the  document  desired  to  be  described  with  suflBcient 
accuracy  for  identification,  and  the  demanded  discovery  shall  be  made 
by  delivering  a  statement  of  the  fact  or  by  depositing  a  copy  of  such 
document  (certified  by  its  lawful  custodian,  if  it  be  a  public  document. 
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and  verified  as  such  by  the  possessor,  if  a  private  one),  and  the  opposite 
party  shall  be  given  the  opportunity  to  examine  the  original  in  the  Citjr 
of  Washington  at  the  Department  of  State,  or  at  the  office  of  the  MexietB 
Ambassador,  as  the  case  may  be.  If  notice  of  the  desired  discovery  be 
given  too  late  to  be  answered  ten  days  before  the  tribunal  herein  provided 
for  shall  sit  for  hearing,  then  the  answer  desired  thereto  shall  be  filed 
with  or  documents  produced  before  the  court  herein  provided  for  ai 
speedily  as  possible. 

V 

Any  oral  testimony  additional  to  that  in  the  record  of  the  former 
arbitraticm  may  be  taken  by  either  party  before  any  judge,  or  ckark  of 
court  of  record,  or  any  notary  public,  in  the  manner  and  with  the  precau- 
tions and  conditions  prescribed  for  that  purpose  in  the  rules  of  the  Joint 
Commission  of  the  United  States  of  America  and  the  Republic  of 
Mexico,  as  ordered  and  adopted  by  that  tribunal  August  10,  1869,  and 
so  far  as  the  same  may  be  applicable.  The  testimony  when  reduced  to 
writing,  signed  by  the  witness,  and  authenticated  by  the  officer  before 
whom  the  same  is  taken,  shall  be  sealed  up,  addressed  to  the  court  consti- 
tuted  hereby,  and  deposited  so  sealed  up  in  the  Department  of  State  ci 
the  United  States,  or  in  the  Department  of  Foreign  Belations  of  Mexico^ 
to  be  delivered  to  the  court  herein  provided  for  when  the  same  shall 
convene. 

VI 

Within  sixty  days  from  the  date  hereof  the  United  States  of  America, 
through  their  agent  or  counsel^  shall  prepare  and  furnish  to  the  Depart- 
ment of  State  aforesaid,  a  memorial  in  print  of  the  origin  and  amount 
of  their  claim,  accompanied  by  references  to  printed  books,  and  to  such 
portions  of  the  proofs  or  parts  of  the  record  of  the  former  arbitration,  as 
they  rely  on  in  support  of  their  claim,  delivering  copies  of  the  same  to 
the  Embassy  of  the  Republic  of  Mexico  in  Washington,  for  the  use  of  the 
agent  or  counsel  of  Mexico. 

VII 

Within  forty  days  after  the  delivery  thereof  to  the  Mexican  Embassy 
the  agent  or  counsel  for  the  Republic  of  Mexico  shall  deliver  to  the 
Department  of  State  of  the  United  States  of  America  in  the  same  manner 
and  with  like  references  a  statement  of  its  allegations  and  grounds  of 
opj)osition  to  said  claim. 
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VIII 

The  provisions  of  Paragraphs  VI  and  VII  shall  not  operate  to  prevent 
the  agents  or  counsel  for  the  parties  hereto  from  relying  at  the  hearing 
or  submission  upon  any  documentary  or  other  evidence  which  may  have 
become  open  to  their  investigation  and  examination  at  a  period  subse- 
quent to  the  times  provided  for  service  of  memorial  and  answer. 

IX 

The  first  meeting  of  the  arbitral  court  hereinbefore  provided  for  shall 
take  place  for  the  selection  of  an  umpire  on  September  1,  1902,  at  The 
Hague,  in  the  quarters  which  may  be  provided  for  such  purpose  by  the 
International  Bureau  at  The  Hague,  constituted  by  virtue  of  the  Hague 
convention  hereinbefore  referred  to,  and  for  the  commencement  of  its 
hearings  September  15,  1902,  is  designated,  or  if  an  umpire  may  not  be 
selected  by  said  date,  then  as  soon  as  possible  thereafter,  and  not  later 
than  October  16,  1902,  at  which  time  and  place  and  at  such  other  times 
as  the  court  may  set  (and  at  Brussels  if  the  court  should  determine  not  to 
silf  at  The  Hague)  explanations  and  arguments  shall  be  heard  or  pre- 
sented as  the  court  may  determine,  and  the  cause  be  submitted.  The 
submission  of  all  arguments,  statements  of  facts,  and  documents  shall  be 
concluded  within  thirty  days  after  the  time  provided  for  the  meeting 
of  the  court  for  hearing  (unless  the  court  shall  order  an  extension  of  not 
to  exceed  thirty  days)  and  its  decision  and  award  announced  within  thirty 
days  after  such  conclusion,  and  certified  copies  thereof  delivered  to  the 
agents  or  counsel  of  the  respective  parties  and  forwarded  to  the  Secretary 
of  State  of  the  United  States  and  the  Mexican  Ambassador  at  Washing- 
ton, as  well  as  filed  with  the  Netherland  Minister  for  Foreign  Affairs. 

X 

Should  the  decision  and  award  of  the  tribunal  be  against  the  Republic 
of  Mexico,  the  findings  shall  state  the  amount  and  in  what  currency  the 
same  shall  be  payable,  and  shall  be  for  such  amoimt  as  under  the  con- 
tentions and  evidence  may  be  just.  Such  final  award,  if  any,  shall  be 
paid  to  the  Secretary  of  State  of  the  United  States  of  America  within 
eight  months  from  the  date  of  its  making. 

XI 

The  agents  and  counsel  for  the  respective  parties  may  stipulate  for  the 
admission  of  any  facts,  and  such  stipulation,  duly  signed,  shall  be  accepted 
as  proof  thereof. 
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xn 

Each  of  the  parties  hereto  shall  pay  its  own  expenses^  and  one-half  of 
the  expenses  of  the  arbitration,  including  the  pay  of  the  arbitrators;  but 
such  costs  shall  not  constitute  any  part  of  the  judgment 

XIII 


Beyision  shall  be  permitted  as  provided  in  Article  LY  of  the  Hague 
convention,  demand  for  revision  being  made  within  eight  days  after 

'^  announcement  of  the  award.    Proofs  upon  such  demand  shall  be  sub- 

mitted within  ten  days  after  revision  be  allowed  (revision  only  being 

I  granted,  if  at  all,  within  five  days  after  demand  therefor)  and  counter- 

proofs  within  the  following  ten  days,  unless  further  time  be  granted  by 
the  court.  Arguments  shall  be  submitted  within  ten  days  after  th& 
presentation  of  all  proofs,  and  a  judgment  or  award  given  within  ten  days 

I  thereafter.    All  provisions  applicable  to  the  original  judgment  or  award 

;  shall  apply  as  far  as  possible  to  the  judgment  or  award  on  revision. 

I  Provided  that  all  proceedings  on  revision  shall  be  in  the  French  language. 

XIV 

The  award  ultimately  given  hereunder  shall  be  final  and  conclusive  as 

to  the  matters  presented  for  consideration. 

Done  in  duplicate  in  English  and  Spanish  at  Washington,  this  22d  day 

of  May,  A.  D.  1902. 

John  Hay  [seal.] 

M.  DE  AzpiRoz     [seal.] 

Decision  of  the  Permanent  Court  of  Arbitration  in  the  Matter  of  the 

Pious  Fund,  October  U,  1902 

The  Tribunal  of  Arbitration  constituted  by  virtue  of  the  treaty  con- 
cluded at  Washington  May  22,  1902,  between  the  United  States  of 
America  and  the  United  Mexican  States : 

Whereas,  by  a  compromis  (agreement  of  arbitration)  prepared  under 
the  form  of  protocol  between  the  United  States  of  America  and  the 
United  Mexican  States,  signed  at  Washington,  May  22,  1902,  it  was 
agreed  and  determined  that  the  differences  which  existed  between  the 
United  States  of  America  and  the  United  Mexican  States  relative  to 
the  subject  of  the  "  Pious  Fund  of  the  Califomias,''  the  annuities  of 
which  were  claimed  by  the  United  States  of  America  for  the  benefit  of  the 
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Archbishop  of  San  Francisco  and  the  Bishop  of  Monterey,  from  the  Gov- 
ernment of  the  Mexican  Republic,  should  be  submitted  to  a  tribunal  of 
arbitration,  constituted  upon  the  basis  of  the  convention  for  the  pacific 
settlement  of  international  disputes,  signed  at  The  Hague  July  29,  1899, 
which  should  be  composed  in  the  following  manner  —  that  is  to  say : 

The  President  of  the  United  States  of  America  should  designate  two 
arbitrators  (nonnationalsj  and  the  President  of  the  United  Mexican 
States  equally  two  arbitrators  (nonnationals) ;  these  four  arbitrators 
should  meet  September  1,  1902,  at  The  Hague,  for  the  purpose  of 
nominating  the  umpire,  who  at  the  same  time  should  be  of  right  the 
president  of  the  Tribunal  of  Arbitration. 

Whereas  the  President  of  the  United  States  of  America  named  as 
arbitrators : 

The  Right  Hon.  Sir  Edward  Fry,  LL.  D.,  former  member  of  the 
Court  of  Appeals,  member  of  the  Privy  Council  of  His  Britannic  Majesty, 
member  of  the  Permanent  Court  of  Arbitration ;  and 

His  Excellency  M.  De  Martens,  LL.  D.,  Privy  Councilor,  member  of 
the  Council  of  the  Imperial  Ministry  of  Foreign  Affairs  of  Russia,  mem- 
ber of  the  Institute  of  France,  member  of  the  Permanent  Court  of 
Arbitration. 

Whereas  the  President  of  the  United  Mexican  States  named  as  arbi- 
trators : 

Mr.  T.  M.  C.  Asser,  LL.  D.,  member  of  the  Council  of  State  of  the 
Netherlands,  former  professor  at  the  University  of  Amsterdam,  member 
of  the  Permanent  Court  of  Arbitration ;  and 

Jonkheer  A.  F.  de  Savomin  Lohman,  LL.  D.,  former  Minister  of  the 
Interior  of  the  Netherlands,  former  professor  at  the  Free  University  at 
Amsterdam,  member  of  the  second  chamber  of  the  States-General,  mem- 
ber of  the  Permanent  Court  of  Arbitration;  which  arbitrators  at  their 
meeting,  September  1,  1902,  elected,  conformably  to  articles  32-34  of  the 
convention  of  The  Hague  of  July  29,  1899,  as  umpire  and  president  of 
right  of  the  Tribunal  of  Arbitration, 

Mr.  Henning  Matzen,  LL,  D.,  professor  at  the  University  of  Copen- 
hagen, Councilor  Extraordinary  to  the  Supreme  Court,  President  of  the 
Landsthing,  member  of  the  Permanent  Court  of  Arbitration ;  and 

Whereas,  by  virtue  of  the  protocol  of  Washington  of  May  22,  1902,  the 
above-named  arbitrators,  united  in  tribunal  of  arbitration,  were  required 
to  decide: 

1.     If  the  said  claim  of  the  United  States  of  America  for  the  benefit  of 
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the  Archbishop  of  San  Francisco  and  the  Bishop  of  Monterey  was  within 
the  governing  principle  of  res  judicata  by  virtue  of  the  arbitral  sentence 
of  November  11^  1875,  pronounced  by  Sir  Edward  Thornton,  as  umpire. 

2.  If  noty  whether  the  said  claim  was  just,  with  power  to  render  such 
judgment  as  would  seem  to  them  just  and  equitable. 

Whereas,  the  above-named  arbitrators  having  examined  with  impar- 
tiality and  care  all  the  documents  and  papers  presented  to  the  tribunal 
of  arbitration  by  the  agents  of  the  United  States  of  America  and  of  the 
United  Mexican  States,  and  having  heard  with  the  greatest  attention 
the  oral  arguments  presented  before  the  tribimal  by  the  agents  and  the 
coimsel  of  the  two  parties  in  litigation ; 

Considering  that  the  litigation  submitted  to  the  decision  of  the 
Tribunal  of  Arbitration  consists  in  a  conflict  between  the  United  States 
of  America  and  the  United  Mexican  States  which  can  only  be  decided 
upon  the  basis  of  international  treaties  and  the  principles  of  international 
law; 

Considering  that  the  international  treaties  concluded  from  the  year 
1848  to  the  compromis  of  May  22,  1902,  between  the  two  Powers  in  liti- 
gation manifest  the  eminently  international  character  of  this  conflict ; 

Considering  that  all  the  parts  of  the  judgment  or  the  decree  concerning 
the  points  debated  in  the  litigatidh  enlighten  and  mutually  supplement 
each  other,  and  that  they  all  serve  to  render  precise  the  meaning  and  the 
bearing  of  the  dispositif  (decisory  part  of  the  judgment)  and  to  deter- 
mine the  points  upon  which  there  is  res  judicata  and  which  thereafter  can 
not  be  put  in  question ; 

Considering  that  this  rule  applies  not  only  to  the  judgments  of  tribu- 
nals created  by  tlie  state,  but  equally  to  arbitral  sentences  rendered  within 
the  limits  of  the  jurisdiction  fixed  by  the  compromis; 

Considering  that  this  same  principle  should  for  a  still  stronger  reason 
be  applied  to  international  arbitration; 

Considering  that  the  convention  of  July  4,  1868,  concluded  between 
the  two  States  in  litigation,  had  accorded  to  the  Mixed  Commission 
named  by  these  States,  as  well  as  to  the  umpire  to  be  eventually  desig- 
nated, the  right  to  pass  upon  their  own  jurisdiction ; 

Considering  that  in  the  litigation  submitted  to  the  decision  of  the 
Tribunal  of  Arbitration,  by  virtue  of  the  compromis  of  May  22,  1902, 
there  is  not  only  identity  of  parties  to  the  suit,  but  also  identity  of  subject- 
matter,  compared  with  the  arbitral  sentence  of  Sir  Edward  Thornton,  as 
umpire,  in  1875,  and  amended  by  him  October  24,  1876; 
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Considering  that  the  Government  of  the  United  Mexican  States  con- 
scientiously executed  the  arbitral  sentence  of  1875  and  1876  by  paying  the 
annuities  adjudged  by  the  umpire; 

Considering  that  since  1869  thirty-three  annuities  have  not  been  paid 
by  the  Government  of  the  United  Mexican  States  to  the  Government  of 
the  United  States  of  America,  and  that  the  rules  of  prescription,  belong- 
ing exclusively  to  the  domain  of  civil  law,  can  not  be  applied  to  the 
present  dispute  between  the  two  States  in  litigation ; 

Considering,  so  far  as  the  money  is  concerned  in  which  the  annual  pay- 
ment should  take  place,  that  the  silver  dollar  having  legal  currency  in 
Mexico,  payment  in  gold  can  not  be  exacted,  except  by  virtue  of  an 
express  stipulation; 

Considering  that  in  the  present  instance  such  stipulation  not  existing, 
the  party  defendant  has  the  right  to  free  itself  by  paying  in  silver ;  that 
with  relation  to  this  point  the  sentence  of  Sir  Edward  Thornton  has  not 
the  force  of  res  judicata,  except  for  the  twenty-one  annuities  with  regard 
to  which  the  umpire  decided  that  the  payment  should  take  place  in  Mexi- 
can gold  dollars,  because  question  of  the  mode  of  payment  does  not  relate 
to  the  basis  of  the  right  in  litigation,  but  only  to  the  execution  of  the 
sentence ; 

Considering  that  according  to  article  10  of  the  protocol  of  Washington 
of  May  22,  1902,  the  present  Tribunal  of  Arbitration  must  determine,  in 
case  of  an  award  against  the  Republic  of  Mexico,  in  what  money  payment 
must  take  place ; 

For  these  reasons  the  Tribunal  of  Arbitration  decides  and  unanimously 
pronounces  as  follows : 

1.  That  the  said  claim  of  the  United  States  of  America  for  the  benefit 
of  the  Archbishop  of  San  Francisco  and  of  the  Bishop  of  Monterey  is 
governed  by  the  principle  of  res  judicata  by  virtue  of  the  arbitral  sentence 
of  Sir  Edward  Thornton,  of  November  11,  1875;  amended  by  him  Octo- 
ber 24,  1876. 

2.  That  conformably  to  this  arbitral  sentence  the  Government  of  the 
Republic  of  the  United  Mexican  States  must  pay  to  the  Government  of 
the  United  States  of  America  the  sum  of  $1,420,682.67  Mexican,  in 
money  having  legal  currency  in  Mexico,  within  the  period  fixed  by  article 
10  of  the  protocol  of  Washington  of  May  22,  1902. 

This  sum  of  $1,420,682.67  will  totally  extinguish  the  annuities  accrued 
and  not  paid  by  the  Government  of  the  Mexican  Republic  —  that  is  to 
say,  the  annuity  of  $43,050.99  Mexican  from  February  2,  1869,  to  Febru- 
ary 2, 1902. 


TB>  AHXBIOAV  JOVBXAL  OF  nmsiTAIl 

3.  The  G<>TenimeDt  of  the  Bqiablic  of  the  V 
shall  pay  to  the  Gorenimeat  of  the  United  States 
ary  2,  1903,  Bud  eadi  following  year  on  the  eanu 
perpetually,  the  annni^  i^  $43,050.99  UexicaD,  i 
currency  in  Mecico. 

Done  at  'I'be  Hague  in  the  hotel  of  the  Permai 
tioD  in  triplicate  original,  October  14, 1902. 

Hsmnira  1 

Edw.  Par. 

Hartbitb. 

T.  M.  C.  A 

A.   P.  DB  S 


nFTBMANT,  OBK&T  BBITAIH,  Ain>  ITAiT  ▼.  TB 

Protocol  betwetn  Oertaany  and  Yenetuela  nlatini 
the  Sermon  doinM* 

[SIgnad  at  Wuhington,  FMbrufcrf  19, 

Wlicreas  certain  differences  have  arisen  betwe 
Uniteil  States  of  Yeoeznela  in  connection  with  1 
subjec'tEi  agniiut  the  VeneznelaQ  GoTemment,  thi 
Speck  von  Stembnrg,  His  Imperial  German  Maj' 
dinary  and  Minieter  Plenipotentiar;,  duly  anthoi 
German  Government,  and  Mr.  Herbert  W.  Bowei 
the  Government  of  Venezuela,  have  agreed  as  folio 

Abticlb  1 
The  Venezuelan  Government  recognize  in  princ 
claims  o£  German  subjects  presented  by  the  Imp 
mcnt, 

Abticlb  3 

The  German  claims  originating  from  the  Venezni 
to  isno  amount  to  1,718,815.67  bolivarea.  The  Vi 
undertAke  to  pay  of  Bald  amount  immediately  in  ci 
=^  137,300  bolivarcB  (five  thousand  five  hundred 
thirty-seven  thousand  five  hundred  bolivares)  and  i 

I  Identical  pratocola  were  concluded  by  QreAt  Britain  a 
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rest  to  redeem  five  bills  of  exchange  for  the  corresponding  installments 
payable  on  the  15th  of  March,  the  15th  of  April,  the  15th  of  May,  the  15th 
of  June,  and  the  15th  of  July,  1903,  to  the  Imperial  German  diplomatic 
agent  in  Caracas.  These  bills  shall  be  drawn  immediately  by  Mr.  Bowen 
and  handed  over  to  Baron  Stemburg. 

Should  the  Venezuelan  Government  fail  to  redeem  one  of  these  bills, 
the  payment  shall  be  made  from  the  customs  receipts  of  La  Guayra  and 
Puerto  Cabello,  and  the  administration  of  both  ports  shall  be  put  in 
charge  of  Belgian  custom-house  officials  until  the  complete  extinction  of 
the  said  debts. 

Article  3 

The  German  claims  not  mentioned  in  articles  2  and  6,  in  particular 
the  claims  resulting  from  the  present  Venezuelan  civil  war,  the  claims 
of  the  Great  Venezuelan  Railroad  Company  against  the  Venezuelan  Gov- 
ernment for  passages  and  freight,  the  claims  of  the  engineer  Carl  Henkel 
in  Hamburg  and  of  the  Beton  and  Monierbau  Company  (Limited)  in 
Berlin  for  the  construction  of  a  slaughterhouse  at  Caracas,  are  to  be 
submitted  to  a  Mixed  Commission. 

Said  commission  shall  decide  both  whether  the  different  claims  are 
materially  well  founded  and  also  upon  their  amount.  The  Venezuelan 
Government  admit  their  liability  in  cases  where  the  claim  is  for  injury 
to,  or  wrongful  seizure  of,  property  and  consequently  the  commission  will 
not  have  to  decide  the  question  of  liability,  but  only  whether  the  injury 
to  or  the  seizure  of  property  were  wrongful  acts  and  what  amount  of 
compensation  is  due. 

Article  4 

The  Mixed  Commission  mentioned  in  article  3  shall  have  its  seat  in 
Caracas.  It  shall  consist  of  two  members,  one  of  which  is  to  be  appointed 
by  the  Imperial  German  Government,  the  other  by  the  Government  of 
Venezuela.  The  appointments  are  to  be  made  before  May  1st,  1903.  In. 
each  case  where  the  two  members  come  to  an  agreement  on  the  claims 
their  decision  shall  be  considered  as  final;  in  cases  of  disagreement  the 
claims  shall  be  submitted  to  the  decision  of  an  umpire  to  be  nominated  by 
the  President  of  the  United  States  of  America. 

Article  5 

For  the  purpose  of  paying  the  claims  specified  in  article  3  as  well  as 
similar  claims  preferred  by  other  powers  the  Venezuelan  Government 
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Protocol  between  Oermany  and  Venezuela  for  the  reference  of  certain 
questions  to  the  Permanent  Court  of  Arbitration  at  The  Hague  ' 

[Signed  at  Washington,  May  7,  1903.] 

Whereas  protocols  have  been  signed  between  Germany^  Great  Britain, 
Italy,  the  United  States  of  America,  France,  Spain,  Belgium,  the  Nether- 
lands, Sweden  and  Norway,  and  Mexico,  on  the  one  hand,  and  Venezuela 
on  the  other  hand,  containing  certain  conditions  agreed  upon  for  the 
settlement  of  claims  against  the  Venezuelan  Government; 

And  whereas  certain  further  questions  arising  out  of  the  action  taken 
by  the  Governments  of  Germany,  Great  Britain,  and  Italy,  in  connection 
with  the  settlement  of  their  claims,  have  not  proved  to  be  susceptible  of 
settlement  by  ordinary  diplomatic  methods ; 

And  whereas  the  powers  interested  are  resolved  to  determine  these 
questions  by  reference  to  arbitration  in  accordance  with  the  provisions  of 
the  convention  for  the  pacific  settlement  of  international  disputes,  signed 
at  The  Hague  on  the  29th  July,  1899 ; 

Venezuela  and  Germany  have,  with  a  view  to  carry  out  that  resolution, 
authorized  their  representatives,  that  is  to  say : 

Mr.  Herbert  W.  Bowen  as  plenipotentiary  of  the  Government  of 
Venezuela,  and 

The  Imperial  German  Minister,  Baron  Speck  von  Stemburg,  as  repre- 
sentative of  the  Imperial  German  Government,  to  conclude  the  following 
agreement : 

Article  I 

The  question  as  to  whether  or  not  Germany,  Great  Britain,  and  Italy 
are  entitled  to  preferential  or  separate  treatment  in  the  payment  of  their 
claims  against  Venezuela  shall  be  submitted  for  final  decision  to  the 
tribunal  at  The  Hague. 

Venezuela  having  agreed  to  set  aside  30  per  cent  of  the  customs  reve- 
nues of  La  Guayra  and  Puerto  Cabello  for  the  payment  of  the  claims  of 
all  nations  against  Venezuela,  the  tribunal  at  The  Hague  shall  decide 
how  the  said  revenues  shall  be  divided  between  the  blockading  powers,  on 
the  one  hand,  and  the  other  creditor  powers,  on  the  other  hand,  and  its 
decision  shall  be  final. 

If  preferential  or  separate  treatment  is  not  given  to  the  blockading 
powers,  the  tribunal  shall  decide  how  the  said  revenue  shall  be  distributed 

s  Identical  protocols  were  concluded  by  Great  Britain  and  Italy  with  Venezuela. 
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among  iill  the  creditor  powers,  and  the  partiea  hereto  agree  fbat  tbe 
tribunal^  in  that  case,  shall  consider,  in  connection  with  the  pajmcnt  of 
the  claims  out  of  the  30  per  cent,  any  preference  or  pledgee  of  lefeaae 
enjoyed  by  any  of  the  creditor  powers^  and  shall  according^  decide  tbe 
question  of  distribution,  so  that  no  power  shall  obtain  preferential  tmfe* 
ment,  and  its  decision  shall  be  final. 

Abtiolb  II 

The  facts  on  which  shall  depend  the  decision  of  the  qaestioiia  rtated  ia 

Article  I  shall  be  ascertained  in  such  manner  as  the  tribunal  may 

determine. 

AanoLB  m 

The  Emperor  of  Bussia  shall  be  invited  to  name  and  appoint  from  the 
manbers  of  the  Permanent  Ck>urt  ot  The  Hague  three  arbitratiHrs  to 
constitute  the  tribunal  which  is  to  determine  and  settle  the  questuuis 
submitted  to  it  under  and  by  virtue  of  this  agreement. 

None  of  the  arbitrators  so  appointed  shall  be  a  subject  or  eitiaen  of 
any.  of  the  signatory  or  creditor  powers. 

This  tribunal  shall  meet  on  the  Ist  day  of  September,  1903,  and  shall 
Tender  its  decision  within  six  months  thereafter. 

Abtiolb  IV 

The  proceedings  shall  be  carried  on  in  the  English  language,  but  aign- 

ments  may,  with  the  permission  of  the  tribunal,  be  made  in  any  other 
language  also. 

Except  as  herein  otherwise  stipulated,  the  procedure  shall  be  regulated 
by  the  convention  of  The  Hague  of  July  29th,  1899. 

Article  V 

The  tribunal  shall,  subject  to  the  general  provision  laid  down  in 
article  57  of  the  international  convention  of  July  29,  1899,  also  decide 
how,  when,  and  by  whom  the  costs  of  this  arbitration  shall  be  paid. 

Article  VI 

Any  nation  having  claims  against  Venezuela  may  join  as  a  party  in  the 
arbitration  provided  for  by  this  agreement. 

Done  in  duplicate  at  Washington  this  seventh  day  of  May,  one  thou- 
sand nine  hundred  and  three. 

(Signed)     Herbert  W.  Bovten. 
(Signed)     Sternburo. 
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Decision  of  the  Permanent  Court  of  The  Hague,  February  22,  190^ 

The  Tribunal  of  Arbitration,  constituted  in  virtue  of  the  protocols 
signed  at  Washington  on  May  7,  1903,  between  Germany,  Great  Britain^ 
and  Italy  on  the  one  hand  and  Venezuela  on  the  other  hand; 

Whereas  other  protocols  were  signed  to  the  same  effect  by  Belgium, 
France,  Mexico,  the  Netherlands,  Spain,  Sweden  and  Norway,  and  the 
United  States  of  America  on  the  one  hand  and  Venezuela  on  the  other 
Land; 

Whereas  all  these  protocols  declare  the  agreement  of  all  the  contract- 
ing parties  with  reference  to  the  settlement  of  the  claims  against  the 
Venezuelan  Government; 

Whereas  certain  further  questions,  arising  out  of  the  action  of  the 
Governments  of  Germany,  Great  Britain,  and  Italy  concerning  the  settle- 
ment of  their  claims,  were  not  susceptible  of  solution  by  the  ordinary 
diplomatic  methods; 

Whereas  the  powers  interested  decided  to  solve  these  questions  by  sub- 
mitting them  to  arbitration,  in  conformity  with  the  dispositions  of  the 
convention  signed  at  The  Hague  on  July  29,  1899,  for  the  pacific  settle- 
ment of  international  disputes ; 

Whereas  in  virtue  of  Article  III  of  the  protocols  of  Washington  of 
May  7,  1903,  His  Majesty  the  Emperor  of  Russia  was  requested  by  all 
the  interested  powers  to  name  and  appoint  from  among  the  members 
of  the  Permanent  Court  of  Arbitration  of  The  Hague  three  arbitrators 
who  shall  form  the  tribunal  of  arbitration  charged  with  the  solution  and 
settlement  of  the  questions  which  shall  be  submitted  to  it  in  virtue  of  the 
above-named  protocols; 

Whereas  none  of  the  arbitrators  thus  named  could  be  a  citizen  or  sub- 
ject of  any  one  of  the  signatory  or  creditor  powers,  and  whereas  the 
tribunal  was  to  meet  at  The  Hague  on  September  1,  1903,  and  render  its 
award  within  a  term  of  six  months ; 

His  Majesty  the  Emperor  of  Russia,  conforming  to  the  request  of  all 
the  signatory  powers  of  the  above-named  protocols  of  Washington  of 
May  7,  1903,  graciously  named  as  arbitrators  the  following  members 
of  the  Permanent  Court  of  Arbitration : 

His  Excellency  Mr.  N.  V.  Mourawieflf,  Secretary  of  State  of  His 
Majesty  the  Emperor  of  Russia,  Actual  Privy  Councilor,  Minister  of 
Justice  and  Procurator  of  the  Russian  Empire, 

Mr.  H.  Lammasch,  Professor  of  Criminal  and  of  International  Law 
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at  the  XTnivereity  of  Vienna,  member  of  the  Upper  Honae  of  the  Anstriin 
Parliament,  and 

Hia  Excellency  Mr.  F.  de  Martens,  Doctor  of  Law,  PriTj  Comidloi; 
permanent  member  of  the  Council  of  the  Boaaiaii  Miniatry  of  Foreiga 
Affairs,  member  of  the  ^  Institut  de  France; '' 

Whereas  by  miforeseen  circumstances  the  Tribunal  of  Arbitratua 
could  not  be  definitely  constituted  till  October  1,  1903,  the  arbitrators  it 
their  first  meeting  on  that  day,  proceeding  in  conformity  with  Aitide 
XXXIV  of  the  convention  of  July  29,  1899,  to  the  nomination  of  the 
president  of  the  tribunal,  elected  as  such  His  Excellency  Mr.  Moorawieff, 
Minister  of  Justice ; 

And  whereas  in  virtue  of  the  protocols  of  Washington  of  May  7, 1903, 
the  above-named  arbitrators,  forming  the  l^;ally  constituted  TVibunal  of 
Arbitration,  had  to  decide,  in  conformity  with  Article  I  of  the  protoods 
of  Washington  of  May  7, 1903,  the  following  points : 

The  question  as  to  whether  or  not  Germany,  Great  Britain,  and  Italy  lit 
entitled  to  preferential  or  eeparate  treatment  in  the  payment  of  their  dum 
against  Venezuela,  and  its  decision  shall  be  final. 

Veneiuela  having  agreed  to  set  aside  30  per  cent  of  the  eiutoma  lefeniMS  of 
La  Guayra  and  Puerto  Cabello  for  the  payment  of  the  claims  of  aU  natioiM 
against  Venemela,  the  tribunal  at  The  Hague  shall  decide  how  the  aaid  levenoet 
shall  be  divided  between  the  blockading  powers  on  the  one  hand  and  the  other 
creditor  powers  on  the  other  hand,  and  its  decision  shall  be  final. 

If  preferential  or  separate  treatment  is  not  given  to  the  blockading  powm, 
the  tribunal  shall  decide  how  the  said  revenue  shall  be  distributed  among  sU  the 
creditor  powers,  and  the  parties  hereto  agree  that  the  tribunal,  in  that  case, 
shall  consider,  in  connection  with  the  payment  of  the  claims  out  of  the  30  per 
cent,  any  preference  or  pledges  of  revenues  enjoyed  by  any  of  the  creditor 
powers,  and  shall  accordingly  decide  the  question  of  distribution,  so  that  no 
power  shall  obtain  preferential  treatment,  and  its  decision  shall  be  final. 

Whereas  the  above-named  arbitrators,  having  examined  with  impar- 
tiality and  care  all  the  documents  and  acts  presented  to  the  Tribunal  of 
Arbitration  by  the  agents  of  the  powers  interested  in  this  litigation,  and 
having  listened  with  the  greatest  attention  to  the  oral  pleadings  delivered 
before  the  tribunal  by  the  agents  and  counsel  of  the  parties  to  the 
litigation ; 

Wliereas  the  tribunal,  in  its  examination  of  the  present  litigation,  had 
to  be  guided  by  the  principles  of  international  law  and  the  maxims  of 
justice ; 

Whereas  the  various  protocols  signed  at  Washington  since  Pebruary 
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13,  1903,  and  particularly  the  protocolB  of  May  7,  1903,  the  obligatory 
force  of  which  is  beyond  all  doubt,  form  the  legal  basis  for  the  arbitral 
award; 

Whereas  the  tribunal  has  no  competence  at  all  either  to  contest  the 
jurisdiction  of  the  Mixed  Commissions  of  Arbitration  established  at 
Caracas,  or  to  judge  their  action ; 

Whereas  the  tribunal  considers  itself  absolutely  incompetent  to  give  a 
decision  as  to  the  character  or  the  nature  of  the  military  operations 
undertaken  by  Germany,  Great  Britain,  and  Italy  against  Venezuela ; 

Whereas  also  the  Tribunal  of  Arbitration  was  not  called  upon  to  decide 
whether  the  three  blockading  powers  had  exhausted  all  pacific  methods  in 
their  dispute  with  Venezuela  in  order  to  prevent  the  employment  of 
force ; 

And  it  can  only  state  the  fact  that  since  1901  the  Government  of 
Venezuela  categorically  refused  to  submit  its  dispute  with  Germany  and 
Great  Britain  to  arbitration,  which  was  proposed  several  times  and 
especially  by  the  note  of  the  German  Government  of  July  16,  1901 ; 

Whereas  after  the  war  between  Germany,  Great  Britain,  and  Italy  on 
the  one  hand  and  Venezuela  on  the  other  hand  no  formal  treaty  of  peace 
was  concluded  between  the  belligerent  powers; 

Whereas  the  protocols,  signed  at  Washington  on  February  13,  1903, 
had  not  settled  all  the  questions  in  dispute  between  the  belligerent  par- 
ties, leaving  open  in  particular  the  question  of  the  distribution  of  the 
receipts  of  the  customs  of  La  Guayra  and  Puerto  Cabello ; 

Whereas  the  belligerent  powers,  in  submitting  the  question  of  prefer- 
ential  treatment  in  the  matter  of  these  receipts  to  the  judgment  of  the 
Tribunal  of  Arbitration,  agreed  that  the  arbitral  award  should  serve  to 
fill  up  this  void  to  insure  the  definite  re-establishment  of  peace  between 
them; 

Whereas  on  the  other  hand  the  warlike  operations  of  the  three  great 
European  powers  against  Venezuela  ceased  before  they  had  received 
satisfaction  on  all  their  claims,  and  on  the  other  hand  the  question  of 
preferential  treatment  was  submitted  to  arbitration,  the  tribunal  must 
recognize  in  these  facts  precious  evidence  in  favor  of  the  great  principle 
of  arbitration  in  all  phases  of  international  disputes; 

Whereas  the  blockading  powers,  in  admitting  the  adhesion  to  the  stipu- 
lations of  the  protocols  of  February  13,  1903,  of  the  other  powers  which 
had  claims  against  Venezuela,  could  evidently  not  have  the  intention  of 
renouncing  either  their  acquired  rights  or  their  actual  privileged  position  ; 


VIV  TMJe  AMTM^^AM  iO^HMAh  OW  IVrKHiTATIKkKAl. 


19 f  IW4,  (Aiikk  i)  i\m*\i  r<^:ogui3St«  "in  principle  ^^f^Ba^^^n 
cUiffis  "  j;r4tt4iuied  to  it  by  ili«  <iov«ruiii«)ut«  of  Gt^mMDj,  ^"^'^^K  i 
iui<d  l<#ly; 

Wiiili'  ill  Ui«  |>roi(X'>vl  tfigiatd  b«iw4L*u  Veac«uel«  and  tJie 
^r  {Mu;iflu  pvw42rii  iki'  juMtic<f  of  iiiii  diuttm  of  thase 
uimi  iu  |>rMu;ipltf; 

Wli4iiiMM»  Uu(  Uovttruiuifiii  of  Vi'iu^^suiilii,  until  tlie  end  of 
ili  ijo  WMy  prolui»t4sd  ngniiiiU,  Ur'  |>ri»U*iAiiiou  of  t\w  blockadrng 
iM*ii»i  oii  i»|MK'iiil  HttC'Uriiic*!!  for  (lu*  iu*(lli*iiu*nt  of  tlieir 

WlmrniM  V«Mii»KU4»lii  itself  duiiiig  ihu  cli|)lomiiiic 
iiiu'li'  n  foimd  di»tiiii.'iioo  lM«twu&)ii  **  tlitt  ttlUdtl  powore ''  and  '^: 

WiinriMM  thtf  iittuiriil  |M»wi»rK|  who  now  rlniiii  Ix^fore  the 
ArMtmUoi)  «M|i)iili(y  in  (liu  liiiitnbiition  of  tli«  30  per  cent  of 
loinn  rwJKi|»U  of  \m  ^hmyra  miit  Puurto  (*iil»ello»  did  not  p 
I  III)  pNiinitionii  of  bliNkailioK  powum  (o  n  prt»ferf»ntial 
Hi  lint  nnnnunl  of  Hid  iiuMiilion  of  tlm  wnr  iiKttin*t  Venesoela  or 
itMly  dflur  thtt  tfiyniilMri)  of  (htf  prtiliNuiU  of  Kcibriiary  13,  1903: 

WlntruNH  it  Nppttiirii  from  (hu  ni^ifotiiitionii  whirli  riNiulted  in  the 
(•urti  of  lltti  |H'o(iMiolii  of  hVlinmry  li)  hiuI  Miiy  7>  1003,  tliat  tiie 
HMil  Drilittl)  (iovi)rnM)»nU  luMottHUtly  ioHinttui  on  tlii^ir  being 
unliiM  for  "fi  MHffimhl  mtl  fimvlml  ilwhurg^  of  the  oblifoimm' 
(Hritiikh  nuunomnihuM  of  htHHtnilntr  ^l\,  tUOtf»  itnumunicated  ioibtOm^ 
iirniiu*n(  i\t  (hit  I'hittMl  Stattm  of  AiiiorirtO  ; 

WhiM'oHri  (hii  |ihtni|H)(t)n(UMN  of  Iho  (loxonunont  of  Wnczuela  accept 
thiH  robtUMilitiu  on  tho  pint  of  tho  ulliotl  poworit  >\ithout  (ho  loafi  prater 

\\hoir«s  Iho  Oovoruniou!  of  \  tMUM\iolrt  ooiyrtj^^il.  wilh  nH8j>e<*t  iv  tin 
M\v\\  poNW^Vri  \\\\\\\\\  \\\  olTi^'  Hptvml  gUHvmUii^  for  (ho  AooompIisLniezr 

of    Mb  i*0>))0|tMUOUtH; 

\\  hohUH  Iho  >j\»o\l  U\\\\\  \\\\w\\  \\\\)^\\\  \<s  k^^^t^ro  totorontionnl  relatiaiH 
i^^\p\w»»\h  Iho  \\\\\\  of  suuiu>»  lh)U  iho  \\\M>Ih  "\iU  r/iimij*  "  waoil  by  tbe 
v«^pi*^\HooUI\\o  of  tho  liovovoovooi  of  \o»uvflUoU  u\  hi?*  tH>n foront*ep  with 
ll\o  vv|0\^*H^uhU\\\M»  \M'  iIu'  Mw\\  \v\\vvs  ^sf^^^^iuv'nf  h^fl  in  tho  hands  of 
Sw  Mu*\,^ol  UviUvi  h\  Mv  U  Uo\voo  %vf  x^uo^irv  \>:^,  15>0;n  oould  only 
ww^u  0*0  \hums  of  Ouvn^  Unov  auvI  \vv,l>l  \v»\S\  ivft^r  to  thorn; 

\\Ju\Tt\i^A  <ho  uo\u\<4l  is^\\ov'«i,  S,^\\iv>5  iaVn^u  i>v^  \viri  iw  tlvo  wArliko  opera- 
tisKU*  ^j!M»v»'i^  \  o\^0'i\u  !a,  v\^\iM  *.\\  >^^»^^^  *\v*\Hvu  >Ny\>!?t  hv  tho  ciirum- 
*Iau\>>*  vuvAicU  \\\  vhvvK^  oivuUvM\N  Vv,t  >fc  /,\ni;  *v\;uirin3f  awt  now  nght?; 
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fjWhereas  the  rights  acquired  by  the  neutral  or  pacific  powers  with 
iiQ(|iKrd  to  Venezuela  remain  in  the  future  absolutely  intact  and  guar- 

vmcod  by  respective  international  arrangements ; 
irjit' Whereas  in  virtue  of  Article  V  of  the  protocols  of  May  7,  1903,  signed 
jg^  Washington,  the  tribunal  ^^  shall  also  decide,  subject  to  the  general 

I^KOvisions  laid  down  in  Article  LYII  of  the  international  convention  of 
^Jfvlj  29,  1899,  how,  when,  and  by  whom  the  costs  of  this  arbitration 
^Aall  be  paid;^' 

For  these  reasons,  the  Tribunal  of  Arbitration  decides  and  pronounces 
^  unanimously  that : 

1.  Germany,  Great  Britain,  and  Italy  have  a  right  to  preferential 
treatment  for  the  payment  of  their  claims  against  Venezuela ; 

2.  Venezuela  having  consented  to  put  aside  30  per  cent  of  the  revenues 
of  the  customs  of  La  Guayra  and  Puerto  Cabello  for  the  payment  of  the 
claims  of  all  nations  against  Venezuela,  the  three  above-named  powers 
have  a  right  to  preference  in  the  payment  of  their  claims  by  means  of 
these  30  per  cent  of  the  receipts  of  the  two  Venezuelan  ports  above 
mentioned. 

3.  Each  party  to  the  litigation  shall  bear  its  own  costs  and  an  equal 
share  of  the  costs  of  the  tribunal. 

The  Government  of  the  United  States  of  America  is  charged  with 
seeing  to  the  execution  of  this  latter  clause  within  a  term  of  three  months. 
Done  at  The  Hugue,  in  the  Permanent  Court  of  Arbitration,  February 
22,  1904. 

(Signed)  N.  Mourawiepf. 

(Signed)  H.  Lammasoh. 

( Signed )  Martens. 


GREAT  BRITAIN,  FRANCE,  AND  GERMANY  V.  JAPAN 

Protocol  ^ 
[Signed  at  Tokyo,  August  28,   1902.] 

Whereas,  a  dispute  has  arisen  between  the  Government  of  Japan  on 
the  one  side  and  the  Governments  of  Great  Britain,  Prance,  and  Germany 
on  the  other,  respecting  the  true  intent  and  meaning  of  the  following 

1  Similar  protocols  were  likewise  concluded  between  and  signed  by  Franee» 
Germany,  and  Japan. 
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pnmdauB  of  the  treaties  and  other  oigageme 
between  them,  that  is  to  Bay : 

Paragraph  4,  Article  XVIII,  of  the  trea^  o 
tioQ  of-  April  4,  1896,  betweo  Japan  and  Ge 
EiiiTerleibUBg  erf olgt "  [that  is  to  taj,  when  tl 
moits  in  Japan  ahall  have  been  incorporatt 
Japanese  communes],  "soUen  die  bestehendei 
TTeberloesimgavertTage,  miter  welchen  jetzt  in 
laasungen  Gnmdatiicke  beseeseo  werdoi,  heel 
dieser  Gnrndstiicke  sollen  keine  Bedingnngen  ii 
auferlegt  werden,  als  Bie  in  den  bestehenden 
enthalten  eind ; "  and  §  3  of  the  cwnplementar 
same  date  from  the  German  Secretary  for  Foreigi 
Hinister  at  Berlin :  "  3.  dass,  da  das  Eigentl 
XVIII  dea  Yertrages  erwahnten  Niederlaaa 
Japanischen  Staate  rerbleibt,  die  Besitzer  oder 
fiir  ifare  Gnmdstacke  ameer  dem  kontraktmassi, 
oder  Stenem  ii^nd  welcher  Art  nicht  ra  enti 
and  the  claoK  in  the  reply  of  the  Japanese  Mini 
the  foregoing  communication:  "Doss  die  darin 
som  Ausdruck  gebrachten  VoraueBetzuogen,  wi 
licher  Rechte  an  Qnindstiicken,  die  Errichtnng 
Stenerfreiheit  der  Gnind&tiicke  in  den  Fremd 
die  Erhaltung  wohlcrworbener  Rechte  nach  Ab 
Qegenxtande  haben,  in  alien  Punkten  zutreSend 

Paragraph  -1,  Article  XXI,  of  the  revised  tn 
between  Japan  and  France :  "  Loraqiie  lea  chang 
auront  ete  elTectueB  "  [that  is  to  my,  when  the  se' 
in  Japan  shall  liave  been  incorporated  with  i 
communes  and  made  a  part  of  the  municipal  eyst 
the  competent  Japanese  authorities  shall  haye 
obligations  and  dutiep,  and  tlie  municipal  funds 
to  such  settlements  shall  have  been  transferred  t 
ities],  "les  baux  k  perp6tuit4  en  vertu  desquela 
actucllement  des  propri^t^s  dans  les  quartiers  : 
propriet^s  do  cette  nature  ne  donneront  lieu  i 
cbarpes,  contributions  ou  conditions  quolconqu 
pressement  stipules  dans  les  baux  en  question;" 

Paragraph  4,  Article  XVIII,  of  the  revised  t 
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between  Japan  and  Great  Britain:  "When  such  incorporation  takes 
place''  [that  is  to  say,  when  the  several  foreign  settlements  in  Japan 
shall  have  been  incorporated  with  the  respective  Japanese  communes], 
**  existing  leases  in  perpetuity  under  which  property  is  now  held  in  the 
said  settlements  shall  be  confirmed,  and  no  conditions  whatsoever  other 
than  those  contained  in  such  existing  leases  shall  be  imposed  in  respect 
of  such  property ; "  and 

Whereas,  the  controversy  is  not  amenable  to  ordinary  diplomatic 
methods ;  and 

Whereas,  the  Powers  at  variance,  co-signatories  of  the  convention  of 
The  Hague  for  the  peaceful  adjustment  of  international  diflferences,  have 
resolved  to  terminate  the  controversy  by  referring  the  question  at  issue 
to  impartial  arbitration  in  accordance  with  the  provisions  of  said  con- 
vention ; 

The  said  Powers  have,  with  a  view  to  carry  out  that  resolution,  author- 
ized the  following  representatives,  that  is  to  say : 

The  Government  of  Great  Britain :  Sir  Claude  Maxwell  MacDonald, 
G.  C.  M.  G.,  K.  C.  B.,  His  Britannic  Majesty's  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary; 
The  Government  of  France :  Monsieur  G.  Dubail,  Minister  Plenipo- 
tentiary, Charg6  d'Affaires  of  France ; 
The  Government  of  Germany:    Count  von  Arco  Valley,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  His  Majesty  the 
German  Emperor,  King  of  Prussia ; 
The  Government  of  Japan*:    Baron  Komura  Jutaro,  His  Imperial 
Japanese  Majesty's  Minister  of  State  for  Foreign  Affairs; 
to  conclude  the  following  protocol : 

I.  The  Powers  in  difference  agree  that  the  Arbitral  Tribunal,  to  which 
the  question  at  issue  is  to  be  submitted  for  final  decision,  shall  be  com- 
posed of  three  members  who  are  members  of  the  Permanent  Court  of 
Arbitration  of  The  Hague,  to  be  selected  in  the  following  manner : 

Each  party,  as  soon  as  possible  and  not  later  than  two  months  after 
the  date  of  this  protocol,  to  name  one  arbitrator,  and  the  two  arbitrators 
so  named  together  to  choose  an  umpire.  In  case  the  two  arbitrators 
fail  for  the  period  of  two  months  after  their  appointment  to  choose  an 
umpire.  His  Majesty  the  King  of  Sweden  and  Norway  shall  be  requested 
to  name  an  umpire. 

II.  The  question  at  issue  upon  which  the  parties  to  this  arbitration 
request  the  Arbitral  Tribunal  to  pronounce  a  final  decision  is  as  follows : 
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Whether  or  not  the  provisions  of  the  treaties  and  other  engagemen 
above  quoted  exempt  only  land  held  under  leases  in  perpetuity 
by  or  on  behalf  of  the  Japanese  Oovemmenty  or  land  and  buildings  o 
whatever  description  constructed  or  which  may  hereafter  be  construct 
on  such  land^  from  any  imposts^  taxes,  charges,  contributions,  or  con 
ditions  whatsoever,  other  than  those  expressly  stipulated  in  the  leasea  i 
question. 

III.  Within  eight  months  after  the  date  of  this  protocol,  each  party 
shall  deliver  to  the  several  members  of  the  Arbitral  Tribunal  and  to  the 
other  party  complete  written  or  printed  copies  of  the  case,  evidence  and 
arguments  upon  which  it  relies  in  the  present  arbitration.  And  not 
later  than  six  months  thereafter  a  similar  delivery  shall  be  made  of 
written  or  printed  copies  of  the  counter-cases,  additional  evidence,  and 
final  arguments  of  the  two  parties ;  it  being  understood  that  such  counter- 
oases,  additional  evidence,  and  final  arguments  shall  be  limited  to  answer- 
ing the  principal  cases,  evidence,  and  arguments  previously  delivered. 

IV.  Each  party  shall  have  the  right  to  submit  to  the  Arbitral 
Tribunal  as  evidence  in  the  case  all  such  documents,  records,  official 
correspondences,  and  other  official  or  public  statements  or  acts  bearing  on 
the  subject  of  this  arbitration  as  it  may  consider  necessary.  But  if  in 
its  case,  counter-case,  or  arguments  submitted  to  the  tribunal  either 
party  shall  have  specified  or  alluded  to  any  document  or  paper  in  its 
own  exclusive  possession  without  annexing  a  copy  such  party  shall  be 
bound,  if  the  other  party  thinks  proper  to  apply  for  it,  to  furnish  that 
party  with  a  copy  thereof  within  thirty  days  after  such  application  is 
made. 

V.  Either  party  may,  if  it  thinks  fit,  but  subject  to  the  right  of  reply 
on  the  part  of  the  other  party  within  such  time  as  may  be  fixed  by  the 
Arbitral  Tribunal,  present  to  the  tribunal  ioi\  such  action  as  the  tribunal 
may  deem  proper  a  statement  of  objections  to  the  counter-case,  additional 
evidence,  and  final  arguments  of  the  other  parify^if  it  is  of  opinion  that 
those  documents  or  any  of  them  are  irrelevant,  erroneous,  or  not  strictly 
limited  to  answering  its  principal  case,  evidence,  and  ar^n^mients. 

VI.  No  papers  or  communications  other  than  those  c6/itemplated  by 
Sections  III  and  V  of  this  protocol,  either  written  or  oral,  vshall  be  ad- 
mitted or  considered  in  the  present  arbitration  unless  the  Arbitral 
Tribunal  shall  request  from  either  party  additional  or  supplementary 
explanation  or  information  to  be  given  in  writing.  If  the  explanation 
or  information  is  given,  the  other  party  shall  have  the  right  to  presenf  a 
vn-itten  reply  within  such  time  as  may  be  fixed  by  the  Arbitral  TribunaL 
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VII.  The  tribunal  shall  meet  at  a  place  to  be  designated  later  by 
the  parties  as  soon  as  practicable,  but  not  earlier  than  two  months  nor 
later  than  three  months  after  the  delviery  of  the  counter-cases  as  pro- 
vided in  Section  III  of  this  protocol,  and  shall  proceed  impartially  and 
carefully  to  examine  and  decide  the  question  at  issue.  The  decision  of 
the  tribunal  shall,  if  possible,  be  pronounced  within  one  month  after  the 
president  thereof  shall  have  declared  the  arbitral  hearing  closed. 

VIII.  For  the  purposes  of  this  arbitration,  the  Government  of  Japan 
shall  be  regarded  as  one  party  and  the  Governments  of  Great  Britain, 
Prance,  and  Germany,  jointly,  shall  be  regarded  as  the  other  party. 

IX.  So  far  as  is  not  otherwise  provided  in  this  protocol,  the  pro- 
visions of  the  convention  of  The  Hague  for  the  peaceful  adjustment  of 
international  differences  shall  apply  to  this  arbitration. 

Done  at  Tokyo,  this  28th  day  of  August,  1902,  corresponding  to  the 
28th  day  of  the  8th  month  of  the  35th  year  of  Meiji. 

(Signed)  Claude  M.  MacDonald. 

JUTAKO  KOMURA. 

Decision  of  the  Permanent  Court  of  Arbitration  in  the  matter  of 

perpetual  leases.  May  22,  1905 

Whereas,  according  to  the  protocols  signed  at  Tokyo  on  August  28, 
1902,  a  disagreement  has  arisen  between  the  Government  of  Japan  on 
the  one  hand  and  the  Governments  of  Germany,  France,  and  Great 
Britain  on  the  other  regarding  the  real  meaning  and  scope  of  the  follow- 
ing provisions  of  the  respective  treaties  and  other  agreements  existing 
between  them,  namely : 

Paragraph  4  of  Article  XVIII  of  the  treaty  of  commerce  and  naviga- 
tion of  April  4,  1906,  between  Japan  and  Germany:  "As  soon  as  this 
embodiment  takes  place"  (that  is  to  say,  when  the  various  foreign 
quarters  existing  in  Japan  have  been  incorporated  into  the  respective 
communes  of  Japan),  "the  existing  leases,  unlimited  as  to  time,  under 
which  real  estate  is  now  held  in  the  said  settlements,  shall  be  ratified, 
and  no  other  conditions  of  any  kind  shall  be  imposed  with  regard  to 
these  pieces  of  real  estate  than  are  contained  in  the  existing  leases ;  *' 
and  section  3  of  the  additional  communication  of  the  same  date  from 
the  Secretary  of  State  for  Foreign  Affairs  of  the  German  Empire  to  the 
Minister  of  Japan  at  Berlin :  "3.  That,  inasmuch  as  the  Japanese  Gov- 
ernment retains  the  ownership  of  the  parcels  of  real  estate  mentioned  in 
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Article  XVIII  of  the  treaty,  the  holders  or  their  I^al  Buccessors  shall 
have  no  taxes  of  any  kind  to  pay  outside  of  the  real  estate  tax  stipulated 
in  the  contract;**  and  the  following  paragraph  of  the  reply  of  the 
Japanese  Minister  under  even  date  to  the  foregoing  conimunication : 
"  That  the  presumptions  expressed  therein  under  numbers  1  to  4  with 
regard  to  the  acquisition  of  property  rights  to  real  estate,  the  erection 
of  warehouses,  the  exemption  from  taxation  of  real  estate  in  the  foreign 
settlements,  and  the  preservation  of  duly  acquired  rights  after  the  expira- 
tion of  the  treaty,  are  correct  in  every  respect." 

Paragraph  4  of  Article  XXI  of  the  revised  treaty  of  August  4,  1896, 
between  Japan  and  France :  "  When  the  above  mentioned  changes  have 
taken  place  "  (that  is  to  say,  when  the  various  foreign  settlements  exist- 
ing in  Japan  have  been  embodied  into  the  respective  Japanese  communes, 
thereafter  forming  a  part  of  the  mimicipal  system  of  Japan ;  and  when 
the  competent  Japanese  authorities  have  assumed  all  the  municipal  obli- 
gations and  duties,  and  the  municipal  lands  and  property  belonging  to 
these  settlements  have  been  transferred  to  said  authorities),  "the  per- 
petual leases  by  virtue  of  which  foreigners  now  possess  property  in  these 
quarters  shall  be  confirmed,  and  property  of  this  nature  shall  not  give 
rise  to  any  imposts,  taxes,  charges,  contributions,  or  conditions  whatso- 
ever other  than  those  expressly  stipulated  in  the  leases  in  question." 

Paragraph  4  of  Article  XVIII  of  the  revised  treaty  of  July  16,  1894, 
between  Japan  and  Great  Britain :  "  When  such  incorporation  takes 
place  "  (that  is,  when  the  various  foreign  quarters  existing  in  Japan  shall 
have  been  incorporated  into  the  respective  communes  of  Japan),  '*  exist- 
ing leases  in  perpetuity  under  which  property  is  now  held  in  the  said 
settlements  shall  be  confirmed,  and  no  conditions  whatsoever  other  than 
those  contained  in  such  existing  leases  shall  be  imposed  in  respect  of 
such  property." 

Whereas  the  powers  at  variance  have  agreed  to  submit  their  difference 
to  the  decision  of  a  court  of  arbitration,  and  in  virtue  of  the  above- 
mentioned  protocols  the  Governments  of  Germany,  France,  and  Great 
Britain  have  designated  as  arbitrator  Mr.  Lewis  Renault,  Minister 
Plenipotentiary,  member  of  the  Institute  of  France,  professor  in  the 
faculty  at  Paris,  jurisconsult  of  the  Department  of  Foreign  Affairs,  and 
the  Government  of  Japan  has  designated  as  arbitrator  His  Excellency 
Mr.  Itchiro  Motono,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  His  Majesty  the  Emperor  of  Japan  at  Paris,  Doctor  of  Laws. 

And  whereas   the  two  above-mentioned  arbitrators  have  chosen  as 
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mnpire  Mr.  Gregers  Gram,  former  MiniBter  of  State  of  Norway,  Pro- 
vincial Governor. 

And  whereas  the  court  thus  composed  has  as  its  mission  to  decide,  in 
the  last  resort,  on  the  following  question : 

Do  the  provisions  of  the  treaties  and  other  engagements  herein  above 
mentioned  exempt  only  the  lands  held  by  virtue  of  the  perpetual  leases 
granted  by  the  Japanese  Government  or  in  its  name,  or  do  they  exempt 
the  lands  and  the  buildings  of  every  nature  constructed  or  which  may 
be  constructed  on  these  lands,  from  all  imposts,  taxes,  charges,  contribu- 
tions, or  conditions  whatsoever  other  than  those  especially  stipulated  in 
the  leases  in  question? 

Whereas  the  Japanese  Government  maintains  that  the  lands  alone  are 
exempt  from  the  pajrment  of  imposts  and  other  charges  to  the  extent 
which  has  just  been  indicated. 

And  whereas  the  Governments  of  Germany,  France,  and  Great  Britain 
claim,  on  the  contrary,  that  the  buildings  constructed  on  these  lands 
enjoy  the  same  exemption. 

And  whereas,  in  order  to  understand  the  nature  and  the  scope  of  the 
engagements  contracted  on  both  sides  through  the  perpetual  leases  it  is 
necessary  to  examine  several  arrangements  and  agreements  concluded, 
under  the  old  treaties,  between  the  Japanese  authorities  and  the  repre- 
sentatives of  several  powers. 

And  whereas  from  these  acts  and  stipulations  inserted  in  the  leases 
it  is  shown: 

That  the  Japanese  Government  had  consented  to  lend  its  assistance 
for  the  creation  of  foreign  quarters  in  certain  cities  and  ports  of  Japan, 
open  to  the  citizens  of  other  nations. 

That  on  the  lands  designated  for  the  use  of  the  foreigners  in  the 
various  localities  the  Japanese  Government  has  executed,  at  its  own 
expense,  works  for  the  purpose  of  facilitating  their  urban  occupation. 

That  as  foreigners  are  not  allowed  to  acquire  ownership  of  lands 
situated  in  the  country  according  to  the  principles  of  Japanese  law,  the 
Government  has  given  them  a  perpetual  lease  on  the  lands. 

That  the  leases  determine  the  extent  of  the  lots  leased  and  stipulate 
a  fixed  annual  rent,  calculated  in  proportion  to  the  area  leased. 

That  it  was  agreed  that  in  principle  the  foreign  quarters  should  remain 
outside  the  municipal  system  of  Japan,  but  that  they  were  not  subjected 
to  a  uniform  organization. 

That  it  was  decided,  by  means  of  regulations,  how  the  various  adminis- 
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conBtitute  entirely  different  cbjects  from  the  Goveminent's  standpoint 
in  the  relatione  between  the  parties. 

And  whereas  in  concluding  these  acts  the  Japanese  Government  acted 
not  only  as  owner  of  the  lands  leased  but  also  in  its  capacity  as  the 
sovereign  power  of  the  country. 

And  whereas  the  will  of  the  parties  was  consequently  the  law  in  the 
matter,  and,  in  order  to  determine  how  the  acts  were  really  interpreted 
we  must  examine  the  treatment  to  which  the  holders  of  the  lands  have 
actually  been  subjected  in  the  various  localities  as  far  as  the  taxes  are 
concerned. 

And  whereas,  in  this  regard,  it  is  known  that,  according  to  a  practice 
which  has  never  varied  and  has  been  in  existence  for  a  long  number  of 
years,  not  only  the  lands  in  question  but  also  the  buildings  erected 
thereon  have  been  exempt  from  all  taxes,  imposts,  charges,  contributions, 
or  conditions  other  than  those  expressly  stipulated  in  the  perpetual  leases. 

And  whereas  the  Government  of  Japan  maintains,  to  be  sure,  that  this 
state  of  affairs,  as  well  as  the  fiscal  immunity  which  was  enjoyed  by 
foreigners  in  general  in  that  country,  was  due  only  to  the  circumstance 
that  the  consular  courts  refused  to  give  the  necessary  sanction  to  the 
fiscal  laws  of  the  country. 

Whereas,  however,  this  claim  is  unsustained  by  evidence  and  it  is  not 
€ven  alleged  that  the  Japanese  Government  ever  made  any  reservations 
with  respect  to  the  German,  French,  and  British  Governments  for  the 
purpose  of  maintaining  the  rights  which  it  says  were  violated. 

And  whereas,  although  it  has  been  alleged  that  the  immunity  enjoyed 
by  foreigners  with  respect  to  taxes  under  the  old  treaties  was  general 
and  extended  to  foreigners  residing  outside  the  concession  in  question,  it 
is  nevertheless  shown  from  information  furnished  on  the  subject  of  the 
holders  of  real  estate  (lands  and  houses)  at  Uiogo  that  the  said  rule  was 
not  universally  applied. 

And  whereas,  at  all  events,  the  actual  situation  is  not  doubtful,  how- 
ever it  is  explained. 

And  whereas,  from  the  standpoint  of  the  interpretation  of  the  pro- 
visions of  the  new  treaties  with  regard  to  which  there  is  a  dispute  among 
the  parties : 

The  editing  of  Article  XVIII  of  the  treaty  between  Great  Britain  and 
Japan  (which  treaty  was  previous  to  the  two  others)  had  been  preceded 
by  propositions  to  place  foreigners  holding  lands  on  the  same  footing  as 
Japanese  subjects,  both  from  the  standpoint  of  the  ownership  of  real 
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estate  which  had  been  granted  them  cm  letse  int 
mcnt  of  taxes  nnd  imposte,  but  it  wu  afterwart 
tinue  the  Bystem  which  had  prevailed  until  then. 

And  the  Japanese  Government  cUime,  to  be  sn 
maintaining  the  atatvs  9110  referred  oitly  to  the  1 
not  substantiated  by  the  exprewions  employed 
negoHationa. 

Aud,  on  the  contrary,  the  repreeentative  of  the 
who  took  the  initiatiTe  in  order  to  reach  an  agrei 
conliiied  hinuelf  to  proposing  the  maintenence  oi 
foreign  eettlementa. 

And  it  is  not  to  be  presnmed  that  the  delegal 
presenting  a  project  worked  ont  on  the  basts  of  Bai 
to  make  a  restricticm  with  r^ard  to  the  bnildings, 
by  the  words  inserted  in  the  record  nor  by  the 
proposed  by  him. 

And,  in  order  to  maintain  the  atatut  quo  int^ 
EufDcient  to  admit  that  the  fiscal  immmiity,  whic 
extended  to  both  lands  and  buildings  in  the  fon 
be  maintained  with  regard  to  the  soil  only  and 
exist  aa  far  aa  the  houeea  are  concerned. 

And  this  most  especially  be  the  case  if  we  cor 
conform  to  what  bad  been  agreed  npon,  the  partie 
eelves  to  drawing  up  a  proviaicm  with  regard  to  1 
lease?,  but  added  that  no  conditions  whatsoever 
tained  in  such  exieting  leases  shall  be  imposed 
property. 

And  this  latter  clause  is  worded  still  more  ezpli 
France. 

And  whereas,  moreover,  the  Powers  did  not 
clauses  in  question  as  they  must  necessarily  have 
contiary  to  what  had  been  practiced  up  to  that  ti: 
coufitii'd  to  the  landa. 

Anii  whereas,  on  the  contrary,  they  employed  < 
broitd  enough  to  comprise  the  entire  situation  cr 
the  Je'sees. 

And  whereas  the  court  can  not,  either,  admit  tl 
hetwcca  the  German  and  Japanese  Government 
elusion  of  the  new  treaty  contained  explanations 
place  Germany  in  any  lees  favorable  situation  thai 
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And  whereas  the  Japanese  Government  has  desired  above  all  to  derive 
an  argument  from  the  fact  that  the  German  Government  based  fiscal 
immimity  on  the  fact  that  foreigners  are  prohibited  from  acquiring 
ownership  to  lands  situated  in  Japan^  but  it  is  necessary  in  this  regard 
to  consider  that  the  buildings  had  really  always  had  the  character  of 
appurtenances  of  the  lands  from  the  standpoint  of  taxes,  and  it  can  not 
be  presimied  that  the  German  Government  intended  to  renounce  the 
advantages  allowed  in  favor  of  Great  Britain  by  the  new  treaty,  which 
would  moreover  be  in  contradiction  with  the  clause  assuring  to  Germany 
the  treatment  of  the  most-favored  nation. 

Therefore,  the  Court  of  Arbitration,  by  majority  of  votes,  decides  and 
declares: 

The  provisions  of  the  treaties  and  other  engagements  mentioned  in 
the  arbitration  procotols  not  only  exempt  the  lands  held  by  virtue  of  the 
perpetual  leases  granted  by  the  Japanese  Government  or  in  its  name,  but 
they  exempt  the  lands  and  the  buildings  of  every  nature  constructed 
or  which  may  be  constructed  on  these  lands  from  all  imposts,  taxes, 
charges,  contributions,  or  conditions  whatsoever  other  than  those  ex- 
pressly stipulated  in  the  leases  in  question. 

Done  at  The  Hague,  in  the  building  of  the  Permanent  Court  of 

Arbitration,  on  May  22,  1905. 

(Signed)  G.  Gram. 

L.  Renault. 

At  the  time  of  proceeding  to  the  signature  of  the  present  award,  avail- 
ing myself  of  the  privilege  conferred  by  Article  LII,  paragraph  2,  of  the 
convention  for  the  peaceful  settlement  of  international  disputes,  con- 
cluded at  The  Hague  on  July  29,  1899,  I  wish  to  state  my  absolute 
disagreement  with  the  majority  of  the  court  with  regard  to  both  the 

grounds  and  the  decision  of  the  award. 

(Signed)  I.  Motono. 

GREAT  BRITAIN  V.   FRANCE 

Agreement  between  Oreat  Britain  and  France  referring  to  arhitration 
the  right  of  certain  Muscat  dhows  to  fly  the  French  flag 

[Signed  at  London,  October  13,  1904.] 

Whereas  the  Government  of  His  Britannic  Majesty  and  that  of  the 
French  Republic  have  thought  it  right,  by  the  declaration  of  the  10th 
March,  1862,  "to  engage  reciprocally  to  respect  the  independence**  of 
His  Highness  the  Sultan  of  Muscat ; 
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And  whereas  difSculties  as  to  the  scope  of  that  declaration  have  arisen 
in  relation  to  the  issue,  by  the  French  Bepublic,  to  certain  subjects  of 
His  Highness  the  Sultan  of  Muscat  of  papers  authorizing  them  to  fly 
the  French  flag,  and  also  as  to  the  nature  of  the  privileges  and  immuni- 
ties claimed  by  the  subjects  of  His  Highness  who  are  owners  or  masters 
of  dhows  and  in  possession  of  such  papers  or  are  members  of  the  crew 
of  such  dhows  and  their  families,  especially  as  to  the  manner  in  which 
such  privileges  and  immunities  affect  the  jurisdiction  of  His  Highness 
the  Sultan  over  his  said  subjects: 

The  undersigned,  being  duly  authorized  thereto  by  their  respective 
Governments,  hereby  agree  that  these  questions  shall  be  determined  by 
reference  to  arbitration,  in  accordance  with  the  provisions  of  Article  I 
of  the  convention  concluded  between  the  two  countries  on  the  14th 
October  last,  and  that  the  decision  of  the  Hague  Tribunal  shall  be  flnaL 

It  is  also  hereby  agreed  as  follows : 

Article  I 

Each  of  the  High  Contracting  Parties  shall  nominate  one  arbitrator, 
and  these  two  arbitrators  shall  together  choose  an  umpire;  if  they  can 
not  agree  within  one  month  from  the  date  of  their  appointment,  the 
choice  of  an  umpire  shall  be  intrusted  to  His  Majesty  the  King  of  Italy. 
The  arbitrators  and  the  umpire  shall  not  be  subjects  or  citizens  of  either 
of  the  High  Contracting  Parties,  and  shall  be  chosen  from  among  the 
members  of  the  Hague  Tribunal. 

Article  II 

Each  of  the  High  Contracting  Parties  shall,  within  three  months  from 
the  signature  of  this  agreement,  deliver  to  each  member  of  the  tribunal 
hereby  constituted,  and  to  the  other  party,  a  written  or  printed  case 
setting  forth  and  arguing  its  claims,  and  a  written  or  printed  flle  con- 
taining the  documents  or  any  other  evidence  in  writing  or  print  on 
which  it  relies. 

Within  three  months  after  the  delivery  of  the  above-mentioned  cases, 
each  of  the  High  Contracting  Parties  shall  deliver  to  each  member  of 
the  tribunal,  and  to  the  other  party,  a  written  or  printed  counter-case, 
with  the  documents  which  support  it. 

Within  one  month  after  the  delivery  of  the  counter-cases,  each  party 
may  deliver  to  each  arbitrator,  and  to  the  other  party,  a  written  or 
printed  argument  in  support  of  its  contentions. 
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The  time  fixed  by  this  agreement  for  the  delivery  of  the  case,  counter- 
case,  and  argument  may  be  extended  by  the  mutual  consent  of  the  High 
Contracting  Parties. 

Article  III 

The  tribunal  will  meet  at  The  Hague  within  a  fortnight  of  the 
delivery  of  the  arguments. 

Each  party  shall  be  represented  by  one  agent. 

The  tribunal  may,  if  they  shall  deem  further  elucidation  with  regard 
to  any  point  necessary,  require  from  either  agent  an  oral  or  written 
statement,  but  in  such  case  the  other  party  shall  have  the  right  to  reply. 

Article   IV 

The  decision  of  the  tribimal  shall  be  rendered  within  thirty  days  of  its 
meeting  at  The  Hague  or  of  the  delivery  of  the  statements  which  may 
have  been  supplied  at  its  request,  unless,  on  the  request  of  the  tribunal, 
the  Contracting  Parties  shall  agree  to  extend  the  period. 

Article  V 

On  all  points  not  covered  by  this  agreement,  the  provisions  of  the 
conventions  of  The  Hague  of  the  29th  July,  1899,  shall  apply. 
Done  in  duplicate  at  London,  the  13th  day  of  October,  1904. 

[l.  s.]        Paul  Cambon. 

[l.  8.]        Lanbdowne. 

Decision  of  the  Permanent  Court  of  Arbitration  in  the  matter  of  Muscat 

dhows 

The  Tribunal  of  Arbitration  constituted  in  virtue  of  the  compromis 
concluded  at  London  on  October  13,  1904,  between  Great  Britain  and 
France ; 

Whereas  the  Government  of  His  Britannic  Majesty  and  that  of  the 
French  Republic  have  thought  it  right  by  the  declaration  of  March  10, 
1862,  "to  engage  reciprocally  to  respect  the  independence"  of  His 
Highness  the  Sultan  of  Muscat; 

Whereas  diflBculties  as  to  the  scope  of  that  declaration  have  arisen  in 
relation  to  the  issue,  by  the  French  Republic,  to  certain  subjects  of  His 
Highness  the  Sultan  of  Muscat  of  papers  authorizing  them  to  fly  the 
French  flag,  and  also  as  to  the  nature  of  the  privileges  and  immunities 
claimed  by  subjects  of  His  Highness  who  are  owners  or  masters  of  dhows 
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and  in  possession  of  such  papers  or  are  members  of  the  crew  of  such 
dhows  and  their  families,  especially  as  to  the  manner  in  which  such 
privileges  and  immunities  affect  the  jurisdiction  of  His  Highness  the 
Sultan  over  his  said  subjects ; 

Whereas  the  two  Governments  have  agreed  by  the  compramis  of 
October  13,  1904,  that  these  questions  shall  be  determined  by  reference 
to  arbitration,  in  accordance  with  the  provisions  of  Article  I  of  the  con- 
vention concluded  between  the  two  Powers  on  the  14th  of  October,  1903 ; 

Whereas  in  virtue  of  that  compromis  were  named  as  arbitrators,  by  the 
Government  of  His  Britannic  Majesty: 

Mr.  Melville  W.  Fuller,  Chief  Justice  of  the  United  States  of  America, 
and 

By  the  Government  of  the  French  Republic : 

Jonkheer  A.  F.  De  Savomin  Lohman,  Doctor  of  Law,  former  Minister 
of  the  Interior  in  the  Netherlands,  former  professor  at  the  free  Univer- 
I  sity  at  Amsterdam,  member  of  the  Second  Chamber  of  the  States- 

General  ; 

Whereas  the  two  arbitrators  not  having  agreed  within  one  month  from 
the  date  of  their  appointment  in  the  choice  of  an  umpire,  and  that 
choice  having  then  been  intrusted  in  virtue  of  Article  I  of  the  compromis 
to  the  King  of  Italy,  His  Majesty  has  named  umpire : 

Mr.  H.  Lammasch,  Doctor  of  Law,  professor  at  the  University  at 
Vienna,  member  of  the  Upper  House  of  the  Austrian  Parliament ; 

Whereas  the  tribunal  has  carefully  examined  these  documents,  and  the 
supplementary  observations  which  were  delivered  to  it  by  the  two  parties; 

As  to  the  first  question : 

Whereas  generally  speaking  it  belongs  to  every  sovereign  to  decide  to 
whom  he  will  accord  the  right  to  fly  his  flag  and  to  prescribe  the  rules 
governing  such  grants,  and  whereas  therefore  the  granting  of  the  French 
flag  to  subjects  of  His  Highness  the  Sultan  of  Mascat  in  itself  constitutes 
no  attack  on  the  independence  of  the  Sultan ; 

Whereas  nevertheless  a  sovereign  may  be  limited  by  treaties  in  the 
exercise  of  this  right,  and  whereas  the  tribunal  is  authorized  in  virtue  of 
article  48  of  the  convention  for  the  pacific  settlement  of  international 
disputes  of  July  29,  1899,  and  of  Article  V  of  the  compromis  of  October 
13,  1904,  "to  declare  its  competence  in  interpreting  the  compromis  as 
well  as  the  other  treaties  which  may  be  invoked  in  the  case,  and  in  apply- 
ing the  principles  of  international  law,"  and  whereas  therefore  the  ques- 
tion arises,  under  what  conditions  powers  which  have  acceded  to  the 
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general  act  of  the  Brussels  Conference  of  July  2,  1890,  relative  to  the 
African  slave  trade,  especially  to  article  32  of  this  act,  are  entitled  to 
authorize  native  vessels  to  fly  their  flags ; 

Whereas  by  article  32  of  this  act  the  faculty  of  the  Signatory  Powers 
to  grant  their  flag  to  native  vessels  has  been  limited  for  the  purpose  of 
suppressing  slave  trading  and  in  the  general  interests  of  humanity,  irre- 
spective of  whether  the  applicant  for  the  flag  may  belong  to  a  state 
signatory  of  this  act  or  not,  and  whereas  at  any  rate  Prance  is  in  relation 
to  Great  Britain  bound  to  grant  her  flag  only  under  the  conditions  pre- 
scribed by  this  act; 

Whereas  in  order  to  attain  the  above-mentioned  purpose,  the  Signatory 
Powers  of  the  Brussels  act  have  agreed  in  its  article  32  that  the  authority 
to  fly  the  flag  of  one  of  the  Signatory  Powers  shall  in  future  only  be 
granted  to  such  native  vessels,  which  shall  satisfy  all  the  three  following 
conditions : 

1.  Their  fitters-out  or  owners  must  be  either  subjects  of  or  persons 
protected  by  the  power  whose  flag  they  claim  to  fly ; 

2.  They  must  furnish  proof  that  they  possess  real  estate  situated  in 
the  district  of  the  authority  to  whom  their  application  is  addressed,  or 
supply  a  solvent  security  as  a  guaranty  for  any  fines  to  which  they  may 
eventually  become  liable ; 

3.  Such  fitters-out  or  owners,  as  well  as  the  captain  of  the  vessel,  must 
furnish  proof  that  they  enjoy  a  good  reputation,  and  especially  they 
have  never  been  condemned  for  acts  of  slave  trade ; 

Whereas  in  default  of  a  definition  of  the  term  "  prot4g6  "  in  the  gen- 
eral act  of  the  Brussels  Conference  this  term  must  be  understood  in  the 
sense  which  corresponds  best  as  well  to  the  elevated  aims  of  the  con- 
ference and  its  final  act,  as  to  the  principles  of  the  law  of  nations,  as  they 
have  been  expressed  in  treaties  existing  at  that  time,  in  internationally 
recognized  legislation  and  in  international  practice ; 

Whereas  the  aim  of  the  said  article  32  is  to  admit  to  navigation  in  the 
seas  infested  by  slave  trade  only  those  native  vessels  which  are  under  the 
strictest  surveillance  of  the  Signatory  Powers,  a  condition  which  can 
only  be  secured  if  the  owners,  fitters-out,  and  crews  of  such  vessels  are 
exclusively  subjected  to  the  sovereignty  and  jurisdiction  of  the  state 
under  whose  flag  they  are  sailing; 

Whereas,  since  the  restriction  which  the  term  "protig6'*  underwent 
in  virtue  of  the  legislation  of  the  Ottoman  Porte  of  1863, 1866,  and  1869^ 
especially  of  the  Ottoman  law  of  23  Sefer,  1280  (August,  1863),  im- 
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plicitly  accepted  by  the  powers  who  enjoy  the  rights  of  capitnlationsy  and 
since  the  treaty  concluded  between  France  and  Morocco  in  1863^  to  which 
a  great  number  of  other  powers  have  acceded  and  which  received  the 
sanction  of  the  convention  of  Madrid  of  July  30,  1880,  the  term 
^  prot^  ^'  embraces  in  relation  to  states  of  capitulations  only  tiie  f  oUow- 
ing  classes:  First,  persons  being  subjects  of  a  country  which  is  under 
the  protectorate  of  the  power  whose  protection  they  claim;  second,  indi- 
viduals corresponding  to  the  classes  enumerated  in  the  treaties  with 
Morocco  of  1863  and  1880  and  in  the  Ottoman  law  of  1863 ;  third,  per- 
sons who  under  a  special  treaty  have  been  recognized  as  **  prot^gfis  "  like 
those  enumerated  by  article  4  of  the  French-Muscat  convention  of  1844; 
and,  fourth,  those  individuals  who  can  establish  that  they  had  been  con- 
sidered and  treated  as  ^*  prot£g6s ''  by  the  power  in  question  before  the 
year  in  which  the  creation  of  new  **  protigte  ''  was  r^ulated  and  lim- 
ited —  that  is  to  say,  before  the  year  1863  —  these  individuals  not  having 
lost  the  status  they  had  once  legitimately  acquired. 

Whereas,  that,  although  the  powers  have  expressis  verbis  resigned  the 
exercise  of  the  pretended  right  to  create  **  prot^te ''  in  unlimited  num- 
ber only  in  relation  to  Turkey  and  Morocco,  nevertheless  the  exercise  of 
this  pretended  right  has  been  abandoned  also  in  relation  to  other  oriental 
states,  analogy  having  always  been  recognized  as  a  mean  to  complete  the 
very  deficient  written  regulations  of  the  capitulations  as  far  as  circum- 
stances are  analogous; 

Whereas,  on  the  other  hand,  the  concession  de  facto  made  by  Turkey, 
that  the  status  of  "  proteges  "  be  transmitted  to  tlie  descendants  of  per- 
sons who  in  1863  had  enjoyed  the  protection  of  a  Christian  power  can 
not  be  extended  by  analogy  to  Muscat,  wliere  the  circumstances  are 
entirely  dissimilar,  the  "prot^g^s"  of  the  Christian  powers  in  Turkey 
being  of  race,  nationality,  and  religion  different  from  their  Ottoman 
rulers,  whilst  the  inhabitants  of  Sur  and  other  Muscat  people  who  might 
apply  for  French  flags  are  in  all  these  respects  entirely  in  the  same  con- 
dition as  the  other  subjects  of  the  Sultan  of  Muscat ; 

Whereas  the  dispositions  of  article  4  of  the  French-Muscat  treaty  of 
1844  apply  only  to  persons  who  are  bona  fide  in  the  service  of  French 
subjects,  but  not  to  persons  who  ask  for  ships'  papers  for  the  purpose 
of  doing  any  commercial  business ; 

Whereas  the  fact  of  having  granted  before  the  ratification  of  the 
Brussels  act  of  January  2,  1802,  authorizations  to  fly  the  French  flag 
to  native  vessels  not  satisfying  the  conditions  prescribed  by  article  32  of 
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this  act  was  not  in  contradiction  with  any  international  obligation  to 
France: 

For  these  reasons  decides  and  pronounces  as  follows : 

1.  Before  the  2d  of  Januaiy,  1892,  Prance  was  entitled  to  authorize 

vessels  belonging  to  subjects  of  His  Highness  the  Sultan  of 
Muscat  to  fly  the  French  flag,  only  bound  by  her  own  legis- 
lation and  administrative  rules; 

2.  Owners  of  dhows,  who  before  1892  have  been  authorized  by 

France  to  fly  the  French  flag,  retain  this  authorization  as 
long  as  France  renews  it  to  the  grantee ; 
8.  After  January  2,  1892,  France  was  not  entitled  to  authorize 
vessels  belonging  to  subjects  of  His  Highness  the  Sultan  of 
Muscat  to  fly  the  French  flag,  except  on  condition  that  their 
owners  or  fitters-out  had  established  or  should  establish  that 
they  had  been  considered  and  treated  by  France  as  her 
"prot6g68"  before  the  year  1863. 

As  to  the  second  question : 

Whereas  the  legal  situation  of  vessels  flying  foreign  flags  and  of  the 
owners  of  such  vessels  in  the  territorial  waters  of  an  oriental  state  is 
determined  by  the  general  principles  of  jurisdiction,  by  the  capitulations 
or  other  treaties,  and  by  the  practice  resulting  therefrom; 

Whereas  the  terms  of  the  treaty  of  friendship  and  commerce  between 
France  and  the  Iman  of  Muscat  of  November  17,  1844,  are,  particularly 
in  view  of  the  language  of  article  3,  "  Nul  ne  pourra,  sous  aucun  pr6texte, 
p6n6trer  dans  les  maisons,  magasins  et  autres  propri6t6s,  possfed^s  ou 
occupfe  par  des  Frangais  ou  par  des  personnes  au  service  des  Frangais, 
ni  les  visiter  sans  le  consentement  de  Foccupant,  k  moins  que  ce  ne  soit 
avec  Pintervention  du  Consul  de  France,^*  comprehensive  enough  to 
embrace  vessels  as  well  as  other  property ; 

Whereas,  although  it  can  not  be  denied  that  by  admitting  the  right  of 
France  to  grant  under  certain  circumstances  her  flag  to  native  vessels 
and  to  have  these  vessels  exempted  from  visitation  by  the  authorities  of 
the  Sultan  or  in  his  name,  slave  trade  is  facilitated,  because  slave  traders 
may  easily  abuse  the  French  flag  for  the  purpose  of  escaping  from  search, 
the  possibility  of  this  abuse,  which  can  be  entirely  suppressed  by  the  acces- 
sion of  all  powers  to  article  42  of  the  Brussels  convention,  can  not  affect 
the  decision  of  this  case,  which  must  only  rest  on  juridical  grounds ; 

Whereas,  according  to  the  article  31-41  of  the  Brussels  act,  the  grant 
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of  the  flag  to  a  native  veaael  is  strictly  limited  to  this  Teasel  and  its  owner 
and  therefore  not  transmissible  or  transferable  to  any  other  person  or  to 
any  other  vessel,  even  if  belonging  to  the  same  owner; 

Whereas  article  4  of  the  Fr&ch-Muscat  treaty  **  qui  aeront  an  service 
des  Frangais"  the  same  protection  as  to  the  French  themsdves,  bat 
whereas  the  owners,  masters,  and  crews  of  dhows  authorized  to  fl;  the 
French  flag  do  not  belong  to  that  class  of  persons  and  still  less  do 
the  members  of  their  families; 

Whereas  the  withdrawal  of  these  persons  from  the  sovereignty,  espe- 
cially from  the  jurisdiction  of  His  Highness  the  Sultan  of  Muscat,  would 
be  in  contradiction  with  the  declaration  of  March  10,  1862,  by  which 
France  and  Great  Britain  engaged  themselves  reciprocally  to  respect  the 
independence  of  this  Prince : 
For  these  reasons  decides  and  pronounces  as  follows: 
1.    Dhows  of  Muscat  authorized  as  aforesaid  to  fly  the  French  flag 
are  entitled  in  the  territorial  waters  of  Muscat  to  the  inrio- 
lability  provided  by  the  French-Muscat  treaty  of  November 
17,  1844; 
8.    The  authorization  to  fly  the  French  flag  can  not  be  transmitted 
or  transferred  to  any  other  person  or  to  any  other  dhow, 
even  if  belonging  to  the  same  owner ; 
3.    Subjects  of  the  Sultan  of  Muscat,  who  are  owners  or  masters  of 
dhows  authorized  to  fly  the  French  flag  or  who  are  members 
of  the  crews  of  such  vessels  or  who  belong  to  their  families, 
do  not  enjoy  in  consequence  of  that  fact  any  right  of  extra- 
territoriality, which  could  exempt  them  from  the  sovereignty, 
especially  from  the  jurisdiction,  of  His  Highness  the  Sultan 
of  Muscat. 
Done  at  The  Hague,  in  the  Permanent  Court  of  Arbitration,  August 
8,  1905. 

(Signed)     H.  Lahmasch. 
(Signed)     Melville  W.  Fuller. 
(Signed)    A.  F.  de  Savobnin  Lohhan. 
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FINDING  OF  THE  INTERNATIONAL  COMMISSION  OF  INQUIRY  ORGANIZED 
UNDER  ARTICLE  9  OF  THE  CONVENTION  FOR  THE  PACIFIC  SETTLEMENT 
OF  INTERNATIONAL  DISPUTES,  OF  JULY   29,   1899 

The  International  Commission  of  Inquiry  between  Great  Britain  and 

Russia  arising  out  of  the  North  Sea  incident 

Agreement  of  submission 

His  Britannic  Majesty^s  Government  and  the  Imperial  Russian  Gov- 
ernment having  agreed  to  intrust  to  an  International  Commission  of 
Inquiry,  assembled  conformably  to  Articles  IX  to  XIV  of  the  Hague 
<jonvention  of  the  29th  (17th)  July,  1899,  for  the  pacific  settlement  of 
international  disputes,  the  task  of  elucidating  by  means  of  an  impartial 
and  conscientious  investigation  the  questions  of  fact  connected  with  the 
incident  which  occurred  during  the  night  of  the  21st-22d  (8th-9th) 
October,  1904,  in  the  North  Sea  (on  which  occasion  the  firing  of  the 
guns  of  the  Russian  fleet  caused  the  loss  of  a  boat  and  the  death  of  two 
persons  belonging  to  a  British  fishing  fleet,  as  well  as  damages  to  other 
boats  of  that  fleet  and  injuries  to  the  crews  of  some  of  those  boats),  the 
imdersigned,  being  duly  authorized  thereto,  have  agreed  upon  the  follow- 
ing provisions: 

Article  I 

The  International  Commission  of  Inquiry  shall  be  composed  of  five 
members  (commissioners),  of  whom  two  shall  be  officers  of  high  rank  in 
the  British  and  Imperial  Russian  navies,  respectively*  The  Governments 
of  France  and  of  the  United  States  of  America  shall  each  be  requested  to 
select  one  of  their  naval  officers  of  high  rank  as  a  member  of  the  com- 
mission. The  fifth  member  shall  be  chosen  by  agreement  between  the 
four  members  above  mentioned. 

In  the  event  of  no  agreement  being  arrived  at  between  the  four  com- 
missioners as  to  the  selection  of  the  fifth  member  of  the  commission. 
His  Imperial  and  Royal  Majesty  the  Emperor  of  Austria,  King  of  Him- 
gary,  shall  be  invited  to  select  him. 

Each  of  the  two  High  Contracting  Parties  shall  likewise  appoint  a 
legal  assessor  to  advise  the  commissioners,  and  an  agent  officially  empow- 
ered to  take  part  in  the  labors  of  the  commission. 

Article  II 

The  commission  shall  inquire  into  and  report  on  all  the  circumstances 
relative  to  the  North  Sea  incident,  and  particularly  on  the  question  as  to 
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where  the  responsibility  lies  and  ibe  degree  of  Uanw  attadiing  to  ftm  mih 
jeets  of  the  two  High  Ckmtracting  PartieB  or  to  the  ndqeete  of  oBier 
countries  in  the  event  of  their  respomsibilify  beii^  estaUiriied  bj  ilie 
inquiry. 

AsnoLB  m 

The  commission  shall  settle  the  details  of  the  proeednre  which  it  wiD 
follow  for  the  purpose  of  aooomplidiing  tiie  task  with  wiadk  it  has  beea 


AsnoiJi  IV 


The  two  High  Contracting  Parties  imdertake  to  txspjptj  flie  Lutema- 
tional  Commission  of  Inqniry,  to  the  utmost  extent  whidi  they  may  find 
possible,  with  all  the  means  and  facilities  necessary,  in  <nrder  to  endde  it 
to  acquaint  itself  tiiorou^ily  with  and  appreciate  correctly  flie' matters  ia 
dkspxde. 

Abttolb  Y 

ible  at  Paris  as  soon  aa  poasiUe  after  flie 


signature  of  this  agreement. 

Abtiolb  YI 

The  commission  shall  present  its  report  to  tiie  two  Hig^  OontraciiDg 
Parties  signed  by  all  the  members  of  the  commission. 

Article  VII 

The  commission  shall  take  all  its  decisions  by  a  majority  of  the  votes 
of  the  five  commissioners. 

Article  VIII 

The  two  High  Contracting  Parties  undertake  each  to  bear,  on  recipro- 
cal terms,  the  expenses  of  the  inquiry  made  by  it  previous  to  the  assembly 
of  the  commission.  The  expenses  incurred  by  the  International  Com- 
mission,  after  the  date  of  its  assembly,  in  organizing  its  staff  and  in 
conducting  the  investigations  which  it  will  have  to  make,  shall  he  shared 
equally  by  the  two  Governments. 

In  witness  whereof  the  undersigned  have  signed  the  present  declara- 
tion and  have  affixed  thereto  their  seals. 

Done  in  duplicate  at  St.  Petersburgh,  November  25  (12),  1904. 

(Signed)     Charles  Hardinge. 
(Signed)     Comte  Laksdorff. 
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Report  of  the  Commissioners,  drawn  up  in  accordance  with  Article  VI  of 
the  declaration  of  St.  Petersburgh  of  the  12th  (25th)  November,  1904 

1.  The  commissioners,  after  a  minute  and  prolonged  examination  of 
the  whole  of  the  facts  brought  to  their  knowledge  in  regard  to  the  inci- 
dent submitted  to  them  for  inquiry  by  the  declaration  of  St.  Petersburgh 
of  the  12th  (25th)  November,  1904,  have  proceeded  to  make,  in  this 
report,  an  analysis  of  these  facts  in  their  logical  sequence. 

By  making  known  the  prevailing  opinion  of  the  commission  on  each 
important  or  decisive  point  of  this  summary,  they  consider  that  they  have 
made  sufficiently  clear  the  causes  and  the  consequences  of  the  incident  in 
question,  as  well  as  the  deductions  which  are  to  be  drawn  from  them  with 
regard  to  the  question  of  responsibility. 

2.  The  second  Russian  squadron  of  the  Pacific  fleet,  under  the  com- 
mand in  chief  of  Vice- Admiral  Aide-de-Camp  General  Rojdestvensky, 
anchored  on  the  7th  (20th)  October,  1904,  off  Cape  Skagen,  with  the 
purpose  of  coaling  before  continuing  its  voyage  to  the  Far  East. 

It  appears,  from  the  depositions  made,  that,  from  the  time  of  the 
departure  of  the  squadron  from  the  roads  of  E6val,  Admiral  Rojdestven- 
sky had  had  extreme  precautions  taken  by  the  vessels  placed  under  his 
orders,  in  order  that  they  might  be  fully  prepared  to  meet  a  night  attack 
by  torpedo  boats,  either  at  sea  or  at  anchor. 

These  precautions  seemed  to  be  justified  by  the  numerous  reports 
received  from  the  agents  of  the  Imperial  Government  on  the  subject  of 
hostile  attempts  to  be  feared,  which  in  all  likelihood  would  take  the  form 
of  attacks  by  torpedo  boats. 

Moreover,  during  his  stay  at  Skagen,  Admiral  Rojdestvensky  had  been 
warned  of  the  presence  of  suspect  vessels  on  the  coast  of  Norway.  He 
had  learned,  also,  from  the  commander  of  the  transport  Bakan  coming 
from  the  north,  that  he  had  seen  on  the  previous  night  four  torpedo  boats, 
carrying  a  single  light  only,  and  that  at  the  masthead. 

This  news  made  the  Admiral  decide  to  start  twenty-four  hours  earlier. 

3.  Consequently,  each  of  the  six  distinct  divisions  of  the  fleet  got 
under  way  separately  in  its  turn,  and  reached  the  North  Sea,  independ- 
ently, in  the  order  indicated  by  Admiral  Rojdestvensky's  report;  that 
flag  officer  commanding  in  person  the  last  division,  formed  by  the  four 
new  battleships  Prince  Souvoroff,  Emperor  Alexander  III,  Borodino, 
Orel,  and  the  transport  Anadyr. 

This  division  left  Skagen  on  the  7th  (20th)  October  at  10  o'clock  in 
the  evening. 
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A  speed  of  12  knots  was  ordered  for  the  first  two  divisionay  and  of  10 
knots  for  the  following  divisionB. 

4.  Between  1.30  and  4.15  on  the  afternoon  of  the  next  day,  the  8th 
(2l8t)  October,  all  the  divisions  of  the  squadron  passed  in  turn  the 
English  steamer  Zero,  the  captain  of  which  examined  the  different  muts 
attentively  enough  to  enable  them  to  be  recognized  from  his  description 
of  them. 

The  results  of  his  observations  are,  moreover,  in  general  agreement 
with  the  statements  in  Admiral  Bojdestvensky^s  report 

5.  The  last  vessel  which  passed  the  Zero  was,  from  his  description  of 
her,  the  Kamchatka. 

This  transport,  which  originally  was  in  a  division  with  the  Dmitri 
Donskoi  and  the  Aurora,  was,  therefore,  left  behind  and  isolated  about  10 
miles  to  the  rear  of  the  squadron.  She  had  been  obliged  to  slacken  speed 
in  consequence  of  damage  to  her  engines. 

This  accidental  delay  was,  perhaps,  incidentally  the  cause  of  the  events 
which  followed. 

6.  Toward  8  o'clock  in  the  evening  this  transport  did,  in  fact,  meet 
the  Swedish  vessel  Aldebaran  and  other  unknown  vessels  and  opened  fiie 
on  them,  doubtless  in  consequence  of  the  anxiety  inspired  in  the  circum- 
stances of  the  moment  by  her  isolation,  the  damage  to  her  engines,  and 
her  small  fighting  value. 

However  this  may  be,  the  commander  of  the  Kamchatica,  at  8.45 
o'clock,  sent  a  message  by  wireless  telegraphy  to  his  commander-in-chief 
regarding  this  encounter,  stating  that  he  was  "  attacked  on  all  sides  by 
torpedo  boats." 

7.  In  order  to  understand  the  effect  which  this  news  had  on  Admiral 
Bojdestvensky's  subsequent  decisions,  it  must  be  remembered  that,  in  his 
estimate,  the  attacking  torpedo  boats,  of  whose  presence,  50  miles  to  the 
rear  of  the  division  which  he  commanded,  he  was  thus,  rightly  or  wrongly, 
informed,  might  overtake  and  attack  him  about  1  o'clock  in  the  morning. 

This  information  led  Admiral  Rojdestvensky  to  signal  to  his  ships 
about  10  o'clock  in  the  evening  to  redouble  their  vigilance  and  look  out 
for  an  attack  by  torpedo  boats. 

8.  On  board  the  Souvoroff  the  Admiral  had  thought  it  indispensable 
that  one  of  the  two  superior  officers  of  his  staff  should  be  on  watch  on  the 
captain's  bridge  during  the  night  in  order  to  observe,  in  his  place,  the 
progress  of  the  squadron,  and  to  warn  him  at  once  if  any  incident 
occurred. 
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On  board  all  the  ships,  moreover,  the  standing  orders  of  the  Admiral 
laid  down  that  the  officer  of  the  watch  was  authorized  to  open  fire  in  case 
of  an  evident  and  imminent  attack  by  torpedo  boats. 

If  the  attack  was  from  the  front  he  was  to  open  fire  on  his  own  initia- 
tive, and,  in  the  contrary  case,  which  would  be  much  less  pressing,  he 
was  to  refer  to  his  commanding  officer. 

With  regard  to  these  orders,  the  majority  of  the  commissioners  consider 
that  they  were  in  no  way  excessive  in  time  of  war,  and  particularly  in  the 
circumstances,  which  Admiral  Eojdestvensky  had  every  reason  to  con- 
sider very  alarming,  seeing  that  it  was  impossible  for  him  to  verify  the 
accuracy  of  the  warnings  that  he  had  received  from  the  agents  of  his 
Government. 

9.  Toward  1  o'clock  in  the  morning  of  the  9th  (22d)  October,  1904, 
the  night  was  rather  dark,  a  slight,  low  fog  partly  clouding  the  air.  The 
moon  only  showed  intermittently  between  the  clouds.  A  moderate  wind 
blew  from  the  southeast,  raising  a  long  swell,  which  gave  the  ships  a  roll 
of  5*  on  each  side. 

The  course  followed  by  the  squadron  toward  the  southwest  would  have 
taken  the  last  two  divisions,  as  the  event  proved,  close  past  the  usual  fish- 
ing ground  of  the  fleet  of  Hull  trawlers,  which  was  composed  of  some 
thirty  of  these  small  steamboats,  and  was  spread  over  an  area  of  several 
miles. 

It  appears  from  the  concordant  testimony  of  the  British  witnesses 
that  all  these  boats  carried  their  proper  lights,  and  were  trawling  in 
accordance  with  their  usual  rules,  under  the  direction  of  their  "  admiral/' 
and  in  obedience  to  the  signals  given  by  the  conventional  rockets. 

10.  Judging  from  the  communications  received  by  wireless  telegraphy, 
the  divisions  which  preceded  that  of  Admiral  Rojdestvensky  across  these 
waters  had  signaled  nothing  unusual. 

It  became  known  afterward,  in  particular,  that  Admiral  Folkersara, 
having  been  led  to  pass  round  the  fisJiing  fleet  on  the  north,  threw  his 
electric  searchlight  on  the  nearest  trawlers  at  close  quarters,  and,  having 
seen  them  to  be  harmless  vessels,  quietly  continued  his  voyage. 

11.  A  short  time  afterwards  the  last  division  of  the  squadron,  led  by 
the  Souvoroff  flying  Admiral  Rojdestvensky's  flag,  arrived  in  its  turn 
close  to  the  spot  where  the  trawlers  were  fishing. 

The  direction  in  which  this  division  was  sailing  led  it  nearly  toward 
the  main  bodv  of  the  fleet  of  trawlers,  round  which  and  to  the  south  of 
which  it  would  therefore  be  obliged  to  sail,  when  the  attention  of  the 
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officers  of  the  watch  on  the  bridges  of  the  Souvoroff  was  attracted  by  a 
green  rocket,  which  put  them  on  their  gaard.  This  rocket,  sent  np  by 
the  '^admiral"  of  tlie  fishing  fleet,  indicated  in  reality,  according  to 
regulation,  that  the  trawlers  were  to  trawl  on  the  starboard  tack. 

Almost  immediately  after  this  first  alarm,  and  as  shown  by  the  evi- 
dence, the  lookout  men,  who,  from  the  bridges  of  the  Souvoroff,  were 
scanning  the  horizon  with  their  night  glasses,  discovered  ^*  on  the  crest 
of  the  waves  on  the  starboard  bow,  at  an  approximate  distance  of  18  to 
20  cables,"  a  vessel  which  aroused  their  suspicions  because  they  saw  no 
light,  and  because  she  appeared  to  be  bearing  down  upon  them. 

When  the  suspicious-looking  vessel  was  shown  up  by  the  searchlight, 
the  lookout  men  thought  they  recognized  a  torpedo  boat  proceeding  at 
great  speed. 

It  was  on  account  of  these  appearances  that  Admiral  Rojdestvenskv 
ordered  fire  to  be  opened  on  this  unknown  vessel. 

The  majority  of  the  commissioners  express  the  opinion,  on  this  subject, 
that  the  responsibility  for  this  action  and  the  results  of  the  fire  to  which 
the  fishing  fleet  was  exposed  are  to  be  attributed  to  Admiral  Bojdest- 
venaky. 

1^.  Almost  immediately  after  fire  was  opened  to  starboard,  the 
Souvoroff  caught  sight  of  a  little  boat  on  her  bow  barring  the  way, 
and  was  obliged  to  turn  sharply  to  the  left  to  avoid  running  it  down. 
This  boat,  however,  on  being  lit  up  by  the  searchlight,  was  seen  to  be  a 
trawler. 

To  prevent  the  fire  of  the  ships  being  directed  against  this  harmless 
vessel,  the  searchlight  was  immediately  thrown  up  at  an  angle  of  45**. 

The  Admiral  then  made  the  signal  to  the  squadron  "  not  to  fire  on  the 
trawlers  " 

But  at  the  same  time  that  the  searchlight  had  lit  up  this  fishing  vessel, 
according  to  the  evidence  of  witnesses,  the  lookout  men  on  board  the 
Souvoroff  perceived  to  port  another  vessel,  which  appeared  suspicious 
from  the  fact  of  its  presenting  the  same  features  as  were  presented  by 
the  object  of  their  fire  to  starboard. 

Fire  was  immediately  opened  on  this  second  object,  and  was,  therefore, 
being  kept  up  on  both  sides  of  the  ship,  the  line  of  ships  having  resumed 
their  original  course  by  a  correcting  movement  without  changing  speed. 

13.  According  to  the  standing  orders  of  the  fieet,  the  Admiral  indi- 
cated tlie  objects  against  which  the  fire  should  be  directed  by  throwing 
his  searchlight  upon  them ;  but  as  each  vessel  swept  the  horizon  in  every 
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direction  with  her  own  searchlights  to  avoid  being  taken  by  surprise,  it 
was  difficult  to  prevent  confusion. 

The  fire,  which  lasted  from  ten  to  twelve  minutes,  caused  great  loss 
to  the  trawlers.  Two  men  were  killed  and  six  others  wounded;  the 
Crane  sank;  the  Snipe,  the  Mino,  the  Moulmein,  the  Ovll,  and  the 
Majestic  were  more  or  less  damaged. 

On  the  other  hand,  the  cruiser  Aurora  was  hit  by  several  shots. 

The  majority  of  the  commissioners  observe  that  they  have  not  suffi- 
ciently precise  details  to  determine  what  was  the  object  fired  on  by  the 
vessels;  but  the  commissioners  recognize  unanimously  that  the  vessels 
of  the  fishing  fleet  did  not  commit  any  hostile  act,  and  the  majority  of 
the  commissioners  being  of  opinion  that  there  were  no  torpedo  boats 
either  among  the  trawlers  nor  anywhere  near,  the  opening  of  fire  by 
Admiral  Bojdestvensky  was  not  justifiable. 

The  Bussian  commissioner,  not  considering  himself  justified  in  shar- 
ing this  opinion,  expresses  the  conviction  that  it  was  precisely  the 
suspicious-looking  vessels  approaching  the  squadron  with  hostile  intent 
which  provoked  the  fire. 

14.  With  reference  to  the  real  objectives  of  this  nocturnal  firing,  the 
fact  that  the  Aurora  was  hit  by  several  47-millimeter  and  75-millimeter 
shells  would  lead  to  the  supposition  that  this  cruiser,  and  perhaps  even 
some  other  Eussian  vessels,  left  behind  on  the  route  followed  by  the 
Souvoroff  unknown  to  that  vessel,  might  have  provoked  and  been  the 
object  of  the  first  few  shots. 

This  mistake  might  have  been  caused  by  the  fact  that  this  vessel,  seen 
from  astern,  was  apparently  showing  no  light,  and  by  a  nocturnal  optical 
illusion  which  deceived  the  lookout  on  the  flagship. 

On  this  head  the  commissioners  find  that  they  are  without  important 
information  which  would  enable  them  to  determine  the  reasons  why  the 
fire  on  the  port  side  was  continued. 

According  to  their  conjecture,  certain  distant  trawlers  might  have  been 
mistaken  for  the  original  objectives,  and  thus  fired  upon  directly.  Others, 
on  the  contrary,  might  have  been  struck  by  a  fire  directed  against  more 
distant  objectives. 

These  considerations,  moreover,  are  not  in  contradiction  with  the 
impressions  formed  by  certain  of  the  trawlers,  who,  finding  that  they 
were  struck  by  projectiles  and  remained  under  the  rays  of  the  search- 
lights, might  believe  that  they  were  the  object  of  a  direct  fire. 

15.  The  time  during  which  the  firing  lasted  on  the  starboard  side. 
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even  taking  the  point  of  view  of  the  Bnssian  Teniosi,  seems  to  the 
majority  of  the  commissionerB  to  have  been  longer  than  was  necessaiy. 

But  that  majority  consider  that,  as  has  ahready  been  said,  they  have 
not  before  them  sufficient  data  as  to  why  the  fire  cm  the  port  side  wis 
continned. 

In  any  case,  the  commissioners  take  pleasure  in  recognizing,  unsni- 
mously,  that  Admiral  Bojdestvensky  personally  did  everything  he  conld, 
from  beginning  to  end  of  the  incident,  to  prevent  trawl^s,  recognind  as 
such,  from  being  fired  upon  by.  the  squadron. 

16.  Finally,  the  Dmitri  Donahoi  having  signaled  her  number,  the 
Admiral  decided  to  give  the  general  signal  for  **  cease  firing.**  The  line 
of  his  ships  then  continued  on  their  way,  and  disappeared  to  the  south- 
west without  having  stopped. 

On  this  point  the  commissioners  recognize,  unanimously,  that  after 
the  circumstances  which  preceded  the  incident  and  those  wMch  produced 
ity  there  was,  at  the  cessation  of  fire,  sufficient  uncertainty  with  r^ard 
to  the  danger  to  which  the  division  of  vessels  was  exposed  to  induce  the 
Admiral  to  proceed  on  his  way. 

Nevertheless,  the  majority  of  the  commissioners  r^^ret  that  Adminl 
Bojdestvensky,  in  passing  the  Straits  of  Dover,  did  not  take  care  to 
inform  the  authorities  of  the  neighboring  maritime  powers  that,  as  he 
had  been  led  to  open  fire  near  a  group  of  trawlers,. these  boats,  of  unknown 
nationality,  stood  in  need  of  assistance. 

17.  In  concluding  this  report^  the  commissioners  declare  that  their 
findings,  which  are  therein  formulated,  are  not,  in  their  opinion,  of  a 
nature  to  cast  any  discredit  upon  the  military  qualities  or  the  humanity 
of  Admiral  Bojdestvensky,  or  of  the  personnel  of  his  squadron. 
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Studies  in  History  and  Jurisprudence,  By  James  Bryce,  D.  C.  L. 
London:  Henry  Prowde.  New  York:  Oxford  University  Press. 
1901. 

Mr.  Bryee^B  collection  of  "  Studies  **  is  too  well  known  to  be  made  the 
subject  of  extended  comment  at  this  late  date.  But  the  relations  of  his- 
tory—  especially  of  political  history  —  to  legal  development,  which  he 
has  made  peculiarly  his  own  and  in  which  his  ripe  learning  and  rare 
capacity  for  sound  generalization  are  at  their  best,  have  such  an  intimate 
bearing  on  the  origin  and  present  condition  of  international  law  that 
we  may  be  pardoned  a  belated  reference  to  those  portions  of  the  work 
which  deal  with  that  subject.  These  are  meager  enough  and  might  well 
be  expanded  into  a  volume,  but,  meager  as  they  are,  will  repay  thoughtful 
consideration. 

Mr.  Bryce  confines  his  comments  on  the  law  of  nations  to  two  aspects 
of  international  relations  —  one  the  modifications  which  the  doctrine  of 
sovereignty  undergoes  when  applied  to  the  relations  of  dependent  or 
partially  dependent  states  to  the  superior  state;  the  other  the  influence 
which  the  doctrine  of  a  natural  law,  underlying  and  shaping  the  develop- 
ment of  actual  legal  relations,  has  exerted  on  the  history  of  inter- 
national law. 

The  section  dealing  with  sovereignty  in  international  relations  is, 
indeed,  little  more  than  a  suggestion  of  the  difficulties  which  the  subject 
presents.  As  our  author  says,  "  The  varieties  of  relation  in  which  one 
state  may  legally  stand  to  another  are  ♦  ♦  ♦  endless  and  elude  any 
broad  classification,"  and  the  nature  and  degree  of  the  sovereignty  exer- 
cised by  the  one  over  the  other  —  complete  or  partial,  perfect  or  imper- 
fect—  must  vary  accordingly.  The  fundamental  difficulty,  that  of 
basing  any  notion  of  sovereignty  on  a  superior  authority  derived  wholly 
from  treaty,  where  the  laws  of  the  paramount  state  do  not  run  to  the 
inferior  state,  is  barely  more  than  glanced  at.  But  surely  here  is  the 
very  root  of  the  matter.  If  the  treaty  whereby  a  state  agrees  to  transact 
its  diplomatic  business  exclusively  through  the  foreign  office  of  another 
state  is  in  the  legal  sense  a  surrender  of  its  sovereignty,  what  shall  be 
said  of  a  treaty  of  alliance  whereby  two  states  bind  themselves,  on  paper, 
to  subject  their  military  and  naval  establishments  to  one  another's  use 
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under  certain  circmnstanceB?  Can  it  be  said  gtrictimmi  juris  tliat  nich 
engagements  result  in  anything  more  than  rights  (and  n^ta  of  imper- 
fect obligation  at  that)  in  personam?  And  should  not  the  term  ^sover- 
eignty '^  be  in  all  cases  confined  to  the  status  which  a  state  has  assumed, 
a  status  reoqgniied  by,  and»  in  the  sense  of  international  law  at  least, 
enforceable  against  all  other  nations  ?  These  questions  show  how  intri- 
cate the  problem  of  sovereignty  really  is  in  international  relatioos  and 
how  much  more  elucidation  it  requires  than  it  receives  in  the  woik 
before  us. 

The  indebtedness  of  our  international  law  to  the  doctrine  of  a  natorsl 
law,  common  to  all  mankind,  which  was  adopted  from  the  Boman  jurists 
by  OrotiuB,  Gentilis,  Paffendorf,  and  their  successors,  is  a  commonplsoe 
of  the  schools.  Our  author  does  not  attempt  to  say  anything  new  on 
the  subject,  but  restates  the  conventional  view  clearly  and,  consistently 
with  the  scope  of  his  paper,  with  adequate  f  uUness.  It  is  much  to  be 
desired,  however,  that  Mr.  Bryce  or  some  other  competent  student  of 
political  history  shall  give  us  a  work  in  which  the  influence  of  this 
noble  humanitarian  conception,  which  our  modem  analytical  methods 
have  done  so  much  to  discredit,  shall  be  rigorously  compared  with  the 
influence  of  maritime  custom  and  of  modem  humanitarian  feeling  in 
the  actual  international  law  as  practiced  by  the  nations  in  their  inter- 
course with  one  another.  One  can  not  help  feeling  that,  as  in  the 
development  of  municipal  law  and  of  political  institutions,  the  influence 
of  general  conceptions  has  been  somewhat  exaggerated  and  that  we  owe 
much  to  the  course  of  events  which  we  are  fain  to  attribute  to  theories 
of  law  and  government.  Tlie  importance  of  a  more  scientific  and 
rigorous  treatment  of  the  law  of  nations  is  emphasized  by  the  importance 
which  that  law  is  likely  to  assume  in  the  world-wide  movement  for 
international  arbitration  and  the  establishment  of  a  high  court  of 
arbitral  justice.  These  prefigure  a  development  of  international  law  in 
the  next  few  decades  of  which  its  previous  history  and  present  state  are 
but  faint  adumbrations. 

Georgs  W.  Ejrchwet. 

The  Law  Affecting  Foreigners  in  Egypt      By  James  Harry  Scott 
Revised  edition.      Edinburgh:    William   Green  and   Sons.      1908. 

pp.  xii,  390. 

The  appearance  of  this  book  is  rendered  timely  by  Lord  Cromer's 
proposals  for  the  reform  of  the  eystem  of  justice  and  legislation  in  force 
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in  reference  to  foreigners  resident  in  Egypt.  This  complicated  system, 
which  prevents  useful  legislation  and  frequently  works  a  denial  of  jus- 
tice, is  a  product  of  the  "  capitulations/*  The  work  is  not,  as  its  title 
might  indicate,  a  technical  treatise  on  the  system  of  justice  administered 
by  the  mixed  courts  of  Egypt.  Nor  does  it  deal  in  any  detail  with 
consular  jurisdiction.  The  author's  purpose  is  to  give  an  account  of  the 
origin  and  development  of  the  capitulations,  to  shpw  their  effect  upon 
the  legal  status  of  the  foreigner  resident  in  Egypt,  and  to  consider  in 
what  way  the  system  may  be  modified.  Abolition  of  the  capitulations 
seems  to  be  out  of  the  question,  since  without  the  guaranty  of  the  valuable 
privileges  they  contain  it  would  be  impossible  for  Europeans  to  live  in 
security  in  Egypt. 

About  one-half  of  the  book  is  devoted  to  the  origin  and  history  of  the 
capitulations,  chapters  being  given  to  such  topics  as  the  following :  "  The 
Trade  Between  East  and  West ; "  "  Privileges  Granted  to  Foreign  Mer- 
chants by  the  Christian  States  of  the  East;'*  "The  Rise  of  Islam;" 
"The  Trade  of  Egypt  from  the  Twelfth  to  the  Sixteenth  Century;'' 
"The  Rights  and  Privileges  Granted  by  the  Early  Egyptian  Capitula- 
tions;'' "The  Ottoman  Capitulations;"  "The  Tanzimat;"  "Egypt 
and  Turkey." 

To  the  author  "it  is  clear  that  capitulations  were  granted  by  the 
Ottoman  Sultans  before  the  fall  of  Constantinople,  and  that  even  after 
the  capture  of  that  city  several  states  received  capitulations  before  that 
granted  to  France."  He  therefore  disagrees  with  the  majority  of 
French  authors  who  cite  the  French  capitulation  of  1535  as  the  first 
Ottoman  capitulation.  The  importance  of  this  French  capitulation  is 
recognized,  however,  since  it  was  the  first  essentially  political  one  to  be 
granted. 

The  Tanzimat,  or  reform  in  Turkey,  is  dealt  with  in  a  brief  but  clear 
chapter.  The  unsuitability  of  Mohammedan  law  to  the  requirements  of 
modem  civilization  is  brought  out,  and  the  author  concludes  that  the 
chief  fault  in  the  Tanzimat  was  that  the  proposed  reforms  were  intro- 
duced with  too  much  haste.  "  Reforms,  when  they  affect  the  social  life 
of  a  people,  should  be  introduced  gradually,  and  should  never  be  of  such 
extensive  character  that  it  is  entirely  beyond  the  powers  of  the  people 
to  assimilate  them."  The  Sultans,  as  well  as  the  European  powers,  are 
blamed  for  the  failure  to  achieve  the  desired  result. 

The  chapter  on  "  The  Ottoman  Laws  of  Protection  and  Nationalitv  " 
treats  of  one  of  the  most  interesting  problems  which  arose  out  of  the 
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intervention  by  European  states  in  the  internal  afiEairs  of  Turkey,  during 
the  period  of  the  Tanzimat ;  namely,  how  to  check  the  denationalization 
of  her  subjects.  At  first  through  the  so-called  right  of  "protection" 
and  later  by  conferring  the  title  of  subject  on  large  numbers  of  OttomaD 
subjects  who  had  never  quitted  Ottoman  territories,  the  foreign  states 
withdrew  many  Turkish  subjects  from  the  jurisdiction  of  the  local  au- 
thorities and  placed  them  imder  the  protection  of  the  capitulations. 
The  law  of  protection  of  1863  and  the  Ottoman  law  of  nationality  of 
1869  checked  these  abuses,  but  it  is  pointed  out  that  since  the  passage 
of  these  laws  Egypt  has  advanced  in  civilization  where  the  Ottoman 
Empire  has  remained  stationary,  and  that  "  the  law  which  was  sufkient 
for  Turkey  in  1869  is  not  suflScient  for  Egypt  to-day/* 

Chapter  XI  deals  with  the  land  laws  of  Turkey  and  Egypt  and  Chap- 
ter XII  treats  of  the  firmans  and  British  occupation.  "  As  a  result  of 
the  firmans,  Egypt  undoubtedly  is  still  a  province  of  the  Ottoman  Empire, 
but  by  these  firmans  and  by  custom  she  has  acquired  a  degree  of  autonomy 
which  approaches  independence,**  as  seen  in  her  power  to  legislate  as  to 
internal  matters  and  her  power  to  make  conventions.  The  author  holds 
that  the  Egyptian  Government  has  power  to  make  conventions  in  refer- 
ence to  every  question  except  the  cession  of  territory  or  the  making  of 
peace  or  war.  "  In  consequence,  the  Ottoman  Government  has  no  longer 
power  to  bind  Egypt  by  treaties  contracted  between  the  Porte  and 
foreign  powers,  although  all  existing  treaties  made  between  the  Porte 
and  foreign  powers  are  binding  on  Egypt,  except  in  so  far  as  thev  have 
been  expressly  modified  or  abrogated.  Thus,  the  Ottoman  capitulation? 
are  binding  on  Egypt,  and,  in  fact,  this  was  expressly  stipulated  for  in 
the  convention  of  London  of  1840." 

Britiftli  occupation  is  justified  tlius:  "Reform  in  the  administration 
was  essential  to  the  welfare  of  Egypt,  but  the  Khedive  not  only  required 
advice  as  to  the  nature  of  the  reforms  necessary,  but  also  power  to  enforce 
these  reforms.  When  a  person  is  incapable  of  acting  by  himself  the 
law  appoints  a  guardian  to  give  him  advice  and  assist  him  in  his  acts: 
England,  by  the  force  of  circumstances,  had  the  office  of  guardian  to 
Egypt  forced  upon  her,  and  until  the  ward  is  capable  of  acting  alone 
this  relationship  must  continue." 

The  privilosfes  accorded  to  foreigners  by  the  capitulations  embrace  the 
right  to  reside  and  trade  in  Ottoman  territory;  religious  freedom; 
inviolability  of  domicile:  exemption  from  taxation,  except  customs  dues; 
the  right  to  apply  the  national  law  of  succession;  and  immunity  from 
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local  jurisdiction  and  local  laws.  The  first  named  are  discussed  only 
briefly.  The  right  to  enter  Egyptian  territory  and  trade  there  no 
longer  rests  on  the  capitulations,  but  has  been  accorded  by  customs 
conventions.  'Egyipiian  practice  has  gone  further  in  its  toleration  of 
religious  freedom  than  the  capitulations  themselves.  Certain  taxes 
have  been  consented  to  in  international  agreements  by  the  powers,  so 
that  there  is  no  tax  of  any  importance  which  is  not  due  just  as  much 
from  foreigners  as  from  Egyptian  subjects.  Moslem  law  itself  recog- 
nizes the  right  to  apply  the  national  law  of  a  deceased  foreigner  in 
regulating  his  succession. 

Although  the  privilege  of  inviolability  of  domicile  has  been  abused,  it 
and  immunity  from  taxation  should  be  preserved  until  the  rights  they 
guarantee  are  fully  safeguarded  by  some  other  means. 

Certain  obsolete  provisions  of  the  capitulations  are  pointed  out,  such 
as  the  clauses  forbidding  piracy,  the  arresting  of  English  ships,  etc. 

The  privileges  of  jurisdiction  and  legislation  are  the  most  important 
grants  contained  in  the  capitulations,  and  they  are  treated  at  length, 
both  with  reference  to  the  periods  before  and  after  the  institution  of 
the  mixed  courts  in  Egypt. 

Eeference  is  made  to  article  4  of  the  capitulation  of  the  United  States 
of  America  of  1830  concerning  consular  jurisdiction  in  the  case  of  a 
crime  committed  by  an  American  citizen  on  an  Ottoman  subject,  but  no 
mention  is  made  of  the  interesting  controversy  between  our  State  Depart- 
ment and  Turkey  over  the  proper  interpretation  of  that  clause. 

The  modifications  in  the  judicial  system  as  a  result  of  the  creation 
of  the  Egyptian  mixed  tribunals  in  1876  are  shown,  and  the  existing 
system  of  courts  —  mixed,  native,  and  religious  —  is  fully  explained. 
Consular  courts  are  discussed  only  incidentally,  since  their  regulation 
and  organization  depend  upon  the  law  of  the  state  which  the  consul 
himself  represents.  However,  the  Ottoman  order  in  council  of  8th 
August,  1899,  which  regulates  the  British  consular  courts  in  Egypt,  is 
given  in  full  in  the  appendix. 

The  question  of  competence  of  the  mixed  courts  depends  on  that  of 
nationality.  Some  of  the  decisions  which  have  resulted  in  the  extension 
of  jurisdiction  beyond  the  original  intention  are  briefly  summarized. 
Of  especial  interest  is  the  development  of  the  theory  of  mixed  interest, 
whereby  the  consular  and  native  courts  are  ousted  of  jurisdiction,  which 
is  assumed  by  the  mixed  tribunals  in  all  cases  where  some  third  party, 
who  is  a  foreigner,  may  be  indirectly  interested.     Thus,  the  mixed  courts 
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take  jurisdiction  as  soon  as  a  ''mixed  interest"  arises  in  any  ctse 
brought  before  the  courts,  even  if  the  parties  to  the  eaae  are  of  the  same 
nationality,  native  or  foreign  —  e.  g,,  in  cases  of  bankruptcy  where 
there  is  a  foreign  creditor. 

The  difSculties  growing  out  of  the  decisions  holding  that  consular  and 
diplomatic  agents  could  not  renounce  their  complete  immunity  fran 
the  jurisdiction  of  the  mixed  courts  are  explained  and  the  leg^station 
corrective  thereof  is  noted.  There  is  also  a  discussion  of  the  penal  juris- 
diction of  these  courts,  and  an  explanation  of  the  courts  of  personal 
statute  and  religious  communities,  which  deal  with  such  questiona  is 
marriage,  juristic  capacity,  inheritance,  wills,  etc.,  subjects  which  are 
outside  the  competence  of  the  mixed  courts. 

The  inadequacy  of  the  codes  and  the  difiiculties  of  l^islation  as  to 
foreigners,  owing  to  the  necessity  of  the  express  consent  of  foreign 
governments  to  new  Egyptian  laws  applying  to  their  subjects,  are 
explained.  There  is  also  a  good,  bri^  description  of  the  IJgyptian 
legislative  institutions. 

The  concluding  chapter  deals  with  the  **  Future  Bef orm  of  the  Capitu- 
lations **  and  is  based  largely  on  Lord  Cromer's  reports  of  recent  yean, 
including  that  for  1906.  The  author  appreciates  the  di£5culties  of 
creating  an  international  legislative  council  and  agrees  with  Lord  Cromer 
in  deprecating  the  idea  of  distinct  representation  by  nationality.  He 
suggests  that  the  system  of  organization  adopted  by  the  French  colonies 
in  the  Levant  oflfers  a  system  of  electoral  divisions  which  might  be  estab- 
lished in  Egypt. 

The  book  contains  material  not  included  in  any  other  single  volume. 
It  is  the  best  treatment  of  the  subject  in  English,  and  is  a  useful  addi- 
tion to  tlie  literature  of  Egyptian  problems.  There  is  an  index  and  a 
bibliography  which  is  serviceable,  but  not  complete.  Such  works  as 
those  of  Stamatios,  Benoit,  Dislere  et  DeMoiiy,  Moiron,  and  De  Frej- 
cinet  are  omitted.  The  reference  in  the  note  on  page  315  should  be  to 
page  321  instead  of  page  323.  "  Cogordon  *'  should  read  '*  Cogordan  "  on 
page  386.  The  date  of  Van  Dyck^s  valuable  Consular  Report  should 
be  1882  instead  of  1862,  as  given  on  page  387. 

BoBERT  Bruce  Scoit. 


La  Guerre  Russo-Japonaise  au  Point  de  vue  Continental  ei  Le  Droit 
International,  d'apres  les  Documents  officiels  du  Orand-Mijor  JapO' 
nais.    By  Nagao  Ariga.    Paris:  A.  Pedone.    1908.    pp.  587. 
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Iniemaiiondl  Law  Applied  to  the  Russo^apanese  War,  with  the  Deci- 
sions of  the  Japanese  Prize  Courts,  By  Sakiiy6  Takahashi.  New 
York :  The  Banks  Law  PubUshing  Co.     1908.     pp.  805. 

La  Cruerre  Russo^aponaise  au  Point  Vue  de  Droit  International.  L 
Origine  et  Causes  de  la  Ouerre.  By  Francis  Rey.  Paris :  A.  Pedone. 
1907.     pp.  200. 

The  Susso-Japanese  war  has  given  rise  to  a  number  of  treatises  and 
monographs  which  can  not  fail  to  heighten  the  interest  in  and  increase 
our  knowledge  of  international  law  and  diplomacy. 

First  in  interest  and  importance  was  "  The  Susso-Japanese  Conflict  '* 
(1904),  by  K.  Asakawa,  which  dealt  very  thoroughly  with  the  causes  of 
the  great  struggle.  There  followed  an  excellent  essay  by  that  veteran 
publicist,  T.  J.  Lawrence,  entitled,  "War  and  Neutrality  in  the  Far 
East,''  of  which  the  second  edition  appeared  in  the  summer  of  1904. 
This  little  work,  attractive  and  illuminating  as  it  is,  was  necessarily 
very  incomplete,  owing  to  the  early  date  of  its  publication.  Then 
appeared,  during  the  year  following  (1905),  a  work  entitled  "Inter- 
national Law  as  Interpreted  during  the  Eusso-Japanese  War,"  by  Messrs. 
P.  E.  Smith  and  N.  W.  Sibley,  barristers-at-law.  This  "bulky  and 
pretentious ''  volume  contained  much  useful,  if  ill-digested,  information 
and  copious  discussion  of  irrelevant  as  well  as  relevant  points  and 
precedents. 

To  the  reviewer,  who  had  published  a  series  of  articles  on  this  subject 
in  the  Green  Bag  for  1904,  the  field  seemed  still  open,  and  his  "  Inter- 
national Law  and  Diplomacy  of  the  Russo-Japanese  War''  appeared 
early  in  1907.  This  work  was  based  on  all  the  documents  available  at 
the  time  of  publication,  and  discussed  a  considerable  variety  of  topics. 
Special  mention  should  also  be  made  of  Professor  Holland's  splendid 
letters  to  the  London  Times,  which  we  hope  soon  to  see  in  book  form. 
But  of  course  the  Japanese  and  Eussian  archives  remained  unexplored, 
and  without  access  to  these  documents  an  absolutely  impartial  and 
exhaustive  treatment  of  the  subject  remains  impossible. 

Professors  Ariga  and  Takahashi  have  performed  a  great  service  for 
students  of  international  law  and  diplomacy  by  not  merely  engaging 
in  this  work  of  exploration  and  discovery  and  furnishing  us  with  the 
results  of  their  investigations  and  experiences,  but  by  publishing  the 
texts  of  the  most  interesting  and  important  Japanese  documents.  For 
this  work  both  of  these  distinguished  publicists  are  exceptionally  well 
equipped. 
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Professor  Ariga  served  as  legal  adviser  to  Japanese  armies  during  the 
Chino-Japanese  and  Russo-Japanese  wars.  His  excellent  work  on  ''La 
Guerre  Sino-Japonaise  au  point  de  vue  du  droit  intemationaP'  (1896), 
containing  the  results  of  his  experiences  and  studies  during  that  conflict, 
is  well  known  and  appreciated.  During  the  Susso-Japanese  war,  he  was 
chief  legal  adviser  on  Marshall  Oyama's  staff  and  assisted  General  Nogi 
in  the  negotiations  at  Port  Arthur.  He  was  therefore  in  a  good  position 
to  observe  the  course  of  events  at  Port  Arthur  and  in  Manchuria.  For 
this  reason,  although  he  assures  us  that  he  has  consulted  all  the  docn- 
ments  relating  to  the  conflict,  he  has  confined  himself  in  this  book  to  the 
operations  of  war  on  land.  This  work,  which  includes  numerous  diplo- 
matic as  well  as  military  documents  and  contains  numerous  illustrations, 
is  addressed  to  oflicials  and  historians  as  well  as  to  jurists  and  students 
of  international  law  and  diplomacy.  It  includes  an  interesting  preface 
by  M.  Paul  Fanchille,  the  distinguished  editor  of  the  Eevue  G^^rale  de 
Droit  International  Public,  a  table  of  contents,  and  a  number  of  curions 
illustrations,  but,  alas !  no  index. 

Professor  Takahashi  is  also  well  known  and  well  equipped  for  such  a 
task.  During  the  Chino-Japanese  war  he  was  legal  adviser  to  the 
Japanese  fleet  and  embodied  the  results  of  his  observations  and  researches 
in  a  useful  work,  entitled,  "  Cases  of  International  Law  during  the  Chino- 
Japanese  War."  During  the  Busso-Japanese  conflict  he  was  a  member 
of  the  legal  committee  in  the  Department  for  Foreign  Affairs.  He 
observes  somewhat  naively :  "  One  year's  experience  in  such  a  position, 
together  with  three  years  of  study  of  the  subject,  has  enabled  me  to 
become  fully  acquainted  with  every  detail  of  the  international  contest, 
and  it  is  not  from  a  desire  for  personal  glory,  but  from  a  sense  of  duty, 
that  I  have  compiled  the  present  treatise."    He  continues : 

In  the  former  treatise  I  refrained  from  discussing  matters  pertaining  to  the 
war  on  land,  because  I  was  not  in  a  position  to  do  the  work  thoroughly.  In  the 
present  volume  I  have  included  all  matters,  both  naval  and  military,  which 
occurred  during  the  late  war,  for  my  official  position  enabled  me  to  study  both 
branches.  Now  I  am  permitted  to  publish  what  I  believe  will  be  a  material  aid 
to  the  study  of  diplomacy  and  international  law. 

Ariga  accepts  the  opinion  of  the  Japanese  prize  court,  in  the  case  of 
the  Ekaterinoslav,  that  the  exact  date  of  the  beginning  of  hostilities  was 
7  a.  m.,  February  6,  1904,  when  tlie  Japanese  fleet  set  out  from  Sasebo 
with  orders  to  attack  the  Russian  fleet.  Takahashi  is  of  the  opinion 
that  the  war  began  with  the  capture  of  the  Ehaterinoslav ,  which  took 
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place  at  9  a.  m.  on  February  6.  Both  authors  fail  to  point  out  that, 
taking  into  account  the  difference  in  time  between  Tokyo  and  St.  Peters- 
burg, this  was  from  twelve  to  fourteen  hours  before  the  delivery  of  a 
certain  famous  dispatch  by  M.  Kurino  to  Count  Lamsdorff  at  4  p.  m.  on 
February  6.  The  severing  of  international  relations  at  Tokyo  occurred 
at  2  p.  m.  the  same  day. 

It  is  obvious  that  the  Japanese  view  implies  that  the  war  was  begim 
before  the  actual  breach  of  diplomatic  relations  —  a  conclusion  which 
is  evaded  by  our  authorities,  although  Takahashi  (pp.  16-19)  cites, 
without  condemnation,  a  number  of  historical  instances  of  sudden  attack 
or  invasion  during  peace,  e.  g.,  the  invasion  of  Silesia  by  Frederick  the 
Great. 

The  opinion  which  the  reviewer  supported  in  his  ^^  International  Law 
and  Diplomacy  of  the  Russo-Japanese  War  (Chapter  I)  was  based  on 
the  theory  that  actual  war  did  not  begin  before  February  8.  This  is 
also  the  opinion  of  M.  Bey,  who  has  carefully  examined  the  subject  from 
every  side  (See  Eevne  G6n6rale  de  Droit  International  for  Mars-Avril, 
1907,  pp.  313  et  seq,). 

On  pages  42  and  59  Takahashi  pays  what  is  evidently  a  heartfelt 
tribute  to  the  United  States  for  her  protection  of  Eusso-Japanese  non- 
combatants  in  districts  occupied  by  the  Russians.  In  his  chapter  on 
"Trading  with  the  Enemy,"  etc.  (Part  I,  Chapter  I),  he  calls  attention 
to  the  fact  that  during  the  Chino-Japanese  war  the  Japanese  Govern- 
ment "winked"  at  the  exportation  of  coal  to  China  without  oflScially 
defining  its  position  in  the  matter.  No  declaration  on  this  subject  was 
made  even  during  the  Russo-Japanese  war,  but  in  a  number  of  cases 
(cited  on  pages  85  and  86)  Japan  interdicted  the  exportation  of  coal  on 
British  vessels  consigned  from  Japanese  ports  to  Hongkong,  Saigon,  and 
Singapore.  The  author  is  of  the  opinion  that  in  the  future  Japan  should 
conform  to  the  practice  of  its  ally,  England,  in  this  matter  of  trading 
with  the  enemy,  it  being  well  known  that  Great  Britain  is  one  of  the 
states  which  strenuously  forbids  it. 

Of  especial  interest  are  Ariga's  chapter  (II)  on  "The  Theatre  of 
War"  and  Takahashi's  chapter  (Part  II,  Chapter  X)  on  "The  Occupa- 
tion of  Manchuria."  Ariga  rejects  both  the  official  Russian  and  Japanese 
views  in  respect  to  the  legality  of  Japan's  conduct  in  Korea,  and  rightly 
maintains  that  Japan  was  forced  to  violate  the  neutrality  of  Korea  by 
the  necessities  of  the  situation,  more  particularly  because  of  the  threat- 
ened invasion  of  the  country  by  the  Russians.  C 
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Unfortunately,  Ariga  does  not  give  ub  any  facts  bearing  on  the  wide- 
spread charges  against  the  subsequent  conduct  of  the  Japanese  in  Korea. 
This  may  be  because  his  official  duties  did  not  familiarize  him  with  the 
conditions  there.  It  may  be  noted  in  passing  that  the  student  of  Korean 
affairs  will  find  very  little  to  satisfy  his  curiosity  in  either  of  the  works 
before  us. 

Both  authorities  agree  that  the  rights  exercised  by  Russians  and 
Japanese  in  Manchuria  were  based  on  the  law  of  military  occupation. 
Both  fail  to  point  out  the  analogy  between  the  status  of  Manchuria  during 
the  war  and  that  of  territory  with  "  double  or  ambiguous  sovereignty." 

Both  of  our  Japanese  publicists  furnish  numerous  details  regarding 
the  Japanese  and  Russian  treatment  of  prisoners  of  war,  of  the  sick, 
killed,  and  wounded,  etc.,  and  Ariga  gives  us  an  interesting  chapter 
(Chapter  VIII)  on  "The  Work  of  the  Japanese  Red  Cross  Society," 
which  numbers  over  1,300,000  members.  In  roimd  numbers*  74,000 
Russian  prisoners  were  interned  in  Japan  during  the  war ;  of  these  71,803 
were  delivered  to  Russia  at  the  close  of  the  war.  Japanese  prisoners 
interned  in  Russia  did  not  much  exceed  2,000. 

In  order  to  show  what  misunderstandings  may  arise  from  the  failure 
of  the  nations  to  agree  upon  some  conventional  signal  to  serve  as  a  sign 
of  surrender  on  the  part  of  individual  soldiers,  Ariga  (page  102)  relates 
the  following  amusing  incident : 

One  very  dark  evening  a  Japanese  soldier,  posted  as  sentinel,  was  greatly 
frightened  by  the  sudden  appearance  of  a  Russian  soldier,  who,  coming  out  of 
the  shadow,  threw  himself  upon  him  and  kissed  him  on  the  cheek.  The  Japanese 
soldier,  who,  like  most  of  his  compatriots,  had  never  visited  Europe  and  did  not 
know  the  meaning  of  the  kiss,  lost  his  head  and  wanted  to  attack  the  Russian 
with  his  bayonet.  The  latter  then  fled,  but  returned  some  minutes  afterwards 
and  effusively  shook  the  hand  of  the  Japanese  soldier,  who  now  understood  that 
the  Russian  desired  to  surrender. 

Friend  and  foe  have  united  in  praising  Japan's  treatment  of  Russian 
prisoners  of  war,  and  the  evidence  seems  to  bear  out  Takahashi's  boast 
(page  95)  that  "  it  is  with  heartfelt  pride  that  Japan  can  produce  several 
proofs  to  show  that  she  gave  this  great  number  of  Russian  prisoners  the 
very  best  treatment  in  her  power,  a  treatment  far  better  than  that  given 
by  Russia  to  the  Japanese  prisoners  in  her  country."    But  on  the  whole 

1  Round  numbers  are  given  because  there  are  slight  discrepancies  in  the  figures  ^ 

furnished  by  our  two  authorities.     There  were  74,003  Russian  prisoners  interned 
in  Japan,  according  to  Ariga;  72,408,  according  to  Takahashi. 
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• 

Bussia  also  seems  to  deserve  praise  in  this  respect;  for  the  complaints 
oi  the  Japanese  in  Bussia  related  to  such  matters  as  delay  in  receiving 
letters  and  parcels^  lack  of  reading  matter^  infrequent  baths^  and  too 
strict  limitations  on  the  amount  of  beer  and  whisky  which  they  were 
allowed  to  purchase. 

In  their  care  of  the  sick  and  wounded,  as  well  as  in  their  treatment  of 
prisoners,  the  Japanese  undoubtedly  deserve  the  highest  praise  and  admi- 
ration. As  the  reviewer  remarked  in  his  "  International  Law  and 
Diplomacy  of  the  Busso-Japanese  War"  (page  319) : 

In  these  respects  this  "  pagan "  nation  of  warriors  appears  indeed  to  have 
set  up  new  standards  of  international  law  and  morality  for  the  future  guidance 
and  imitation,  let  us  hope,  of  the  so-called  "  Christian  "  nations  of  the  West. 

This  was  mainly  due  to  the  superior  organization  of  their  medical  and 
Bed  Cross  service  and  to  the  application  of  scientific  knowledge  and 
preservation  of  sanitary  conditions.  Our  own  Government  would  do  well 
to  study  the  Japanese  system  and  introduce  its  good  features  into  our 
army  and  navy.  The  results  of  this  service  are  best  shown  by  some 
statistics.  Out  of  79,817  Bussian  sick  treated  medically  in  Japanese 
hospitals  77,494  were  restored  to  health.  The  deaths  numbered  only 
373  (Takahashi,  page  134).  Out  of  21,730  Bussian  sick  and  wounded 
cared  for  within  the  theater  of  military  operations,  but  1,158  (of  whom 
500  had  scurvy,  contracted  at  Port  Arthur)  died  (Ariga,  pages  131- 
132).  The  Empress  of  Japan  deserves  especial  praise  and  gratitude  for 
having  furnished  artificial  eyes  and  limbs  to  those  of  the  Bussian 
prisoners  who  had  need  of  them. 

The  conduct  of  both  belligerents  appears  to  have  been  comparatively 
free  from  intentional  acts  of  cruelty  and  barbarity  or  from  ruses  involv- 
ing treachery.  There  were,  however,  cliarges  and  countercharges  in 
which  the  Bussians  appear  to  get  decidedly  the  worst  of  it.  While  ad- 
mitting that  the  conduct  of  the  Japanese  was  probably  much  better  than 
that  of  the  Bussians,  it  is  diflBcult  to  believe  that  the  former  committed 
practically  no  crimes,  blunders,  or  excesses.  And  yet  this  is  the  impres- 
sion which  these  works  somehow  manage  to  convey.  The  Bussian  pharges 
are  summarily  disposed  of  (especially  by  Takahashi)  as  false,  and  every- 
thing emanating  from  Japanese  oflBcial  sources  seems  to  be  accepted  as 
unquestionably  true.  This  may  be  in  accordance  with  the  facts,  but  it 
does  not  square  with  our  preconceived  ideas  respecting  even  Japanese 
human  nature.  To  our  perhaps  distorted  Western  vision,  the  Japanese 
in  these  books  appear  too  good  to  be  real.     It  would  have  been  more 
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politic  to  concede  a  few  minor  delinquencies  on  the  part  of  the 
Japanese. 

In  a  few  cases^  however^  our  authors  are  able  to  convict  the  enemy 
from  Russian  documents^  as  in  the  following  extract  from  an  order 
issued  by  Colonel  Muller  of  the  Russian  army  on  February  9  (22),  1905: 

Instruct  all  men  and  noncommissioned  officers  that  in  advancing,  if  thej  find 
en  route  any  Japanese  soldiers  lying  flat,  especially  those  lying  on  the  back, 
they  shall  pierce  them  through ;  for  the  Japanese  are  wont  to  assume  the  appear- 
ance of  being  wounded  and,  when  the  attack  begins,  to  fire  upon  us  from  behind. 
[See  Ariga,  page  150,  and  Takahashi,  page  170.] 

Here  they  have  succeeded  in  convicting  a  Russian  oflBcer  of  what  is 
undoubtedly  a  cruel  and  inhuman  order,  but  at  the  cost  of  throwing 
suspicion  upon  the  virtue  of  their  own  compatriots. 

According  to  Ariga  (page  211),  the  "greatest  violation  of  the  laws 
of  war  in  the  twentieth  century  ^^  was  a  cavalry  attack  on  the  Mongolian 
frontier  under  orders  of  General  Mischtchenko  upon  two  Japanese  field 
hospitals. 

Ariga  devotes  two  interesting  chapters  (X  and  XI)  to  the  siege,  bom- 
bardment, and  capitulation  of  Port  Arthur.  This  account  derives  addi- 
tional interest  and  value  from  the  fact  that  the  learned  author  was  a 
member  of  General  Nogi's  staff  and  himself  bore  an  important  part  in 
the  negotiations  for  the  surrender  of  this  fortress  and  the  disposition  of 
the  sick  and  wounded.     In  view  of  subsequent  charges  against  General 

i  Stoessel,   his   opinion   that  the   capitulation   of   Port   Arthur   was  not 

J  premature  (page  316)  is  worth  emphasis. 

,  Under  the  heading  "  The  Laws  of  Naval  Warfare"  (Part  III)  Taka- 

hashi discusses  in  successive  cliapters  the  "  Sinking  of  Merchantmen," 
"  Incidents  Bearing  on  Prize  Law,"  "  The  Blockade  of  the  Liaotung 
Peninsula,"  "  Floating  Hospitals,"  "  War  Correspondents,"  and  "  Coast 
Bombardment." 

• 

At  the  very  outset,  the  reader's  attention  should  be  directed  to  the  glaring 
fact  that  Russian  warships  were  guilty  of  sinking  merchantmen,  and  among 
their  victims  not  only  Japanese  but  neutral  ships  are  to  be  reckoned.  The 
author  is  firmly  convinced  of  the  unjustifiability  of  the  conduct  of  the  Russians, 
who  freely  fired  at  ships  or  torpedoed  them,  even  in  cases  where  these  cruel 
measures  were  by  no  means  required.  [Takahashi,  page  275.] 

He  then  furnishes  a  list  of  the  merchantmen,  both  foreign  and 
Japanese,  searched,  captured,  and  sunk  by  Russian  warships  in  the 
seas  of  Japan,  together  with  full  data  relating  to  each  of  those  which 
were   sunk.     Of   these   latter   there   appear   to   have   been   twenty-one 
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Japanese  vessels  (including  twelve  sailing  ships)  and  seven  foreign  or 
neutral  steamships,  viz,  the  Knight  Commander,  the  Thea,  the  Hipsang, 
the  St  Kilda,  the  Ikona,  the  Old  Hamia  ^  and  the  Tetartos, 

There  can  be  no  doubt  that,  under  the  most  lenient  interpretation  of 
the  law  and  the  facts,  the  destruction  of  many  of  these  vessels  was  un- 
warranted and  outrageous.  It  is  evident  that  the  Russian  prize  regula- 
tions are  in  sad  need  of  revision.  The  same  criticism  may  be  applied,  in 
a  lesser  degree,  to  our  own  naval  code  of  1900  and  the  Japanese  prize 
regulations  of  1904.  They  all  alike  fail  to  distinguish  between  the  cir- 
cumstances under  which  enemy  and  neutral  vessels  may  be  destroyed. 

The  most  interesting  points  in  connection  with  the  blockade  of  the 
Liaotung  Peninsula  are  the  refusal  by  the  Japanese  Government  to 
permit  (1)  the  supplying  of  medicine  to  the  besieged  at  Port  Arthur 
and  (2)  the  establishment  of  a  hospital  liner  for  the  transportation  of 
sick  and  wounded  to  Chefoo  and  Shanghai. 

The  chapter  on  "War  Correspondents"  contains  a  lengthy  citation 
from  the  "  International  War  Situations ''  published  by  the  United 
States  Naval  College  at  Newport,  the  text  of  the  Japanese  regulation 
for  war  correspondents,  and  the  reports  of  several  cases  to  "  show  why 
the  Japanese  authorities  were  obliged  to  pay  such  great  attention  to  the 
keeping  of  military  secrets"  (page  397). 

The  chapter  on  "  Bombardment  of  Sea  Coasts  "  is  disappointing.  It 
contains  no  real  discussion  of  the  subject. 

Part  IV  of  Takahashi's  book  is  entitled  "  Neutrality."  It  deals  with 
"The  Treatment  of  Belligerents  and  Russian  Warships  in  Neutral 
Ports,"  "  The  Sale  of  Vessels  by  Neutrals  to  Belligerents,"  and  "  Con- 
traband of  War."  In  his  chapter  (XIX)  on  "  Neutrality  on  Land," 
Ariga  confines  himself  to  the  various  charges  and  countercharges  of  a 
violation  of  Chinese  neutrality  which  passed  between  China,  Russia,  and 
Japan. 

On  pages  417  and  following  Takahashi  furnishes  a  list  of  Russian 
warships  detained,  disarmed,  or  destroyed  in  neutral  ports,  together  with 
the  data  in  each  particular  case.  He  thus  states  his  general  conclusion 
at  the  outset : 

The  enforcement  of  internment  and  disarmament  of  a  belligerent  warship  in 
neutral  ports  after  the  expiration  of  a  certain  term  granted  may  be  regarded 
as  a  new  item  added  as  a  direct  result  of  the  late  war  to  stipulations  of 
international  law. 

3  The  Old  Hamia  was  burned. 
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Exception  must  be  taken  to  his  justification  of  the  destractioii  of  the 
Bussian  torpedo  boat  destroyer  Ryeshitelni  by  two  Japanese  destroyen  at 
Chef 00  on  the  night  of  August  11,  1904;  as  also  to  his  characterization 
of  the  perfectly  legitimate  protest  of  China  against  this  outrage  as  "  an 
expression  of  unique  Chinese  diplomacy,  which  blames  her  benefactor 
without  remembering  what  she  owes ''  (page  440).  We  have  yet  to  learn 
that  national  gratitude  involves  submission  to  violence. 

The  special  pleading  of  Takahashi  and  other  Japanese  apologists  has 
not  changed  the  reviewer's  opinion  that  the  conduct  of  the  Japanese 
Government  in  this  case,  '^  although  altogether  exceptional,  constitntes  a 
blot  upon  a  record  which  was  otherwise  remarkably  clean  and  spotless 
from  the  standpoint  of  international  law."  (See  International  Law  and 
Diplomacy  of  the  Russo-Japanese  War,  p.  263.) 

Takahashi^s  chapter  on  "  The  Sale  of  Vessels  by  Neutrals  to  Belliger- 
ents during  the  Russo-Japanese  War  "  is  highly  unsatisfactory,  both  in 
what  it  says  and  in  what  it  omits.  Our  confidence  in  the  author's  im- 
partiality has  already  been  destroyed  by  his  aggressive  pleading  for 
Japan.  Our  confidence  in  his  knowledge  of  international  law  is  con- 
siderably weakened  by  such  a  statement  as  that  which  appears  on  page 
487 :  *^  International  law  imposes  an  obligation  upon  a  neutral  govern- 
ment to  prevent  its  subjects  from  selling  any  war  materials  to  either 
party  of  the  belligerents."  Or  is  war  materials  a  misprint  for  war 
vessels?  Even  thus  stated,  the  proposition  is  one  which  many  publicists 
would  controvert. 

The  chapter  on  ^^  Contraband ''  contains  some  interesting  and  valuable 
documents,  most  of  which  have,  however,  been  published  elsewhere.  To 
the  jurist  and  to  students  interested  in  international  law  as  a  science, 
the  most  valuable  portion  of  Takahashi's  book  is  that  part  containing  the 
actual  decisions  of  Japanese  prize  courts,  many  of  which  are  reported 
verbatim  in  Part  V.  They  are  classified  under  such  headings  as 
"  Enemy  Vessels,"  "  Vessels  Carrying  Contraband  Persons ''  (a  term 
which  the  author  admits  is  not  "quite  scientific*'),  ** Vessels  Carrying 
Contraband  Goods/'  "  Blockade  Runners,"  "  Unneutral  Services,**  and 
"  Released  Vessels." 

There  are  also  six  appendices,  containing  a  diary  of  the  war  between 
Japan  and  Russia,  Japanese  regulations  governing  captures  at  sea,  a 
complete  list  of  the  vessels  captured  by  the  Japanese  navy,  etc.,  and, 
scattered  throughout  the  work,  twenty  tables  illustrative  of  all  sorts  of 
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topics.  Through  the  courtesy  of  Mr.  Ellery  Stowell,  who  has  seen  the 
papers  in  this  case,  the  reviewer  is  able  to  point  out  an*  error  on  page  800 
in  the  table  containing  a  list  of  vessels  captured  by  the  Japanese.  The 
British  sailing  vessel  Antiope,  which  was  condemned  by  the  higher  prize 
court  of  Japan,  really  carried  salt  instead  of  coal. 

Of  these  two  books  by  leading  Japanese  authorities  and  experts,  Ariga's 
is  the  more  restrained,  mature,  and  scholarly;  but,  owing  to  its  wider 
scope  and  the  greater  amount  of  documentary  material,  Takahashi's  is 
perhaps  the  more  useful.  Both  works  are  marred  by  evidences  of  special 
pleading,  although  Ariga  is  the  less  aggressive  of  the  two  advocates. 

There  are  a  number  of  important  topics  which  receive  no  attention  in 
these  volumes,  such  as  wireless  telegraphy,  submarine  mines,  the  voyage 
of  the  Baltic  fleet,  the  North  Sea  incident,  and  the  cases  of  the  Allanton, 
the  Malacca,  and  the  Prinz  Heinrich,  However,  after  all  deductions  have 
been  made,  let  us  repeat  that  students  of  international  law  owe  a  large 
debt  of  gratitude  to  both  of  these  distinguished  and  enterprising  Japanese 
scholars  for  their  publications. 

But,  in  spite  of  all  that  has  been  published,  the  final  work  on  "  The 
Russo-Japanese  War  from  the  Standpoint  of  International  Law  and 
Diplomacy  "  still  remains  to  be  written.  From  present  indications,  it 
appears  that  this  task  is  being  accomplished,  and  worthily  accomplished, 
by  M.  Francis  Key,  Charge  de  Conferences  a  la  Faculty  de  Droit  de  Paris. 
The  first  installment  of  his  work  on  "  The  Origin  and  Causes  of  the 
War  ^'  lies  before  us.  Several  additional  chapters  have  since  appeared  in 
the  Eevue  G6n6rale  de  Droit  International  Public,  from  which  the  above 
is  an  extract. 

Although  the  reviewer  is  unable  always  to  agree  with  M.  Rey  in  his  in- 
terpretation of  the  facts  or  in  his  conclusions,  he  can  not  conceal  his  admi- 
ration of  the  scientific  method  of  treatment  and  the  mastery  of  his  subject 
displayed  by  the  writer.  The  work  promises  to  be  a  model  of  scholarship. 
M.  Rey  is  accurate  in  his  statement  of  facts,  clear  in  the  exposition  and 
application  of  principles  to  the  facts,  logical  in  reasoning  and  arrange- 
ment of  subject-matter,  and  apparently  exhaustive  in  his  knowledge  of 
the  subject.  Indeed,  the  work  is  so  well  done  that  there  is  little  left  for 
the  critic  except  to  admire  and  praise  the  result.  We  await  with  the 
greatest  interest  the  completion  of  what,  from  the  scholar^s  point  of  view, 
promises  to  be  a  masterpiece. 

Amos  S.  Hershet. 
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La  Ouerre  de  Sept  Ans.     Histoire  Diplomatique  et  Militaire.     Tome  IV. 
By  Richard  Waddington.     Paris  [1908].     pp.  viii,  637. 

This  volume  bears  no  date  on  the  title-page^  but  the  preface  is  dated 
October  28,  1907.  The  second  and  third  volumes  of  the  same  work 
appeared  in  1904,  and  the  first  in  1899.  A  year  or  two  earlier  than 
the  last-mentioned  date  the  same  author  published  ^'  Louis  XV  et  le 
Henversement  des  Alliances/'  which  is  virtually  an  introduction  to  this 
monumental  treatise  on  the  Seven  Years'  War.  Since  the  earlier 
volumes  have  not  been  reviewed  in  this  magazine  it  may  not  be  super- 
fluous to  suggest  that  a  review  of  the  first  may  be  found  in  the  American 
Historical  Review,  V.  339,  and  of  the  second  and  third  in  the  same 
periodical,  X.  397.  Most  of  the  criticisms  of  the  author's  style  and  merit, 
both  favorable  and  unfavorable,  in  the  reviews  of  the  earlier  volumes 
apply  equally  well  to  this.  His  reputation  is  too  well  known  to  need 
extended  comment.  He  stands  very  near  the  for'^front  of  present  day 
historical  scholarship  in  France.  In  the  volume  under  review  he  shows 
a  vivid  and  entertaining  narrative  style.  He  is  especially  happy  in  his 
transitional  sentences.  He  carries  his  account  of  a  particular  campaign 
or  negotiation  forward  to  a  convenient  stopping  place  and  then  goes  back 
and  brings  up  a  contemporaneous  one  without  any  effort  on  the  reader's 
part,  thus  handling  complex  related  movements  in  detail  with  perfect 
clearness. 

The  elaborate  thoroughness  with  which  the  subject  is  treated  is  sug- 
gested by  the  fact  that  this  entire  volunie  is  devoted  to  the  years  1760 
and  1761.  Of  the  eleven  chapters  into  which  the  volume  is  divided  the 
first  six,  covering  nearly  400  pages,  deal  with  military  events,  and  the 
last  five,  covering  a  little  less  than  250  pages,  with  diplomatic  incidents. 
In  the  first  cliapter,  entitled  "  Landshut  and  Liegnitz,"  the  author 
gives  a  clear,  detailed,  and  interesting  account  of  the  midsummer  cam- 
paign centering  around  the  decisive  conflicts  at  these  two  places.  He 
shows  that  the  petulance  of  Frederick  the  Great  manifested  in  his  too 
severe  criticism  of  Fouqu^'s  inactivity  was  largely  responsible  for  the 
latter 's  giving  battle  at  Landshut  against  such  fearful  odds  that  defeat 
was  inevitable.  Frederick's  remorse  for  his  needless  sacrifice  of  his  old 
friend  and  general  and  the  consequent  weakening  of  the  Prussian  posi- 
tion in  Silesia  caused  him  suddenly  to  leave  Dresden,  where  he  had  been 
operating  against  the  Austrian  Marshal  Daun,  and  hasten  toward  Silesia. 
Daun,  adopting  the  views  of  the  Court  at  Vienna,  left  Dresden  to  pursue 
the  Prussian  King  and  ordered  Laudon,  the  victor  of  Landshut,  to  con- 
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centrate  the  Austrian  forces  at  Liegnitz.  After  several  days'  advance 
Frederick  as  suddenly  abandoned  his  plans  and  turned  on  Dresden. 
Daun^  after  some  hesitation,  followed  him  back.  After  several  days' 
siege  a  vigorous  sortie  of  the  Austrians  defeated  the  Prussians.  Inex- 
plicable Austrian  hesitation  allowed  Frederick  to  recover  himself  and 
again  hasten  off  towards  Silesia.  Again  the  Austrians  pursued,  the 
hostile  armies  moving  as  if  under  the  same  command.  It  was  a  race 
for  Liegnitz.  The  two  arriving  at  almost  the  same  time,  Frederick  was 
compelled  to  give  battle  to  the  united  Austrian  armies  fully  twice  as 
numerous  as  his  own.  But  in  spite  of  the  fearful  odds  he  won  and  was 
thereby  enabled  to  effect  a  junction  with  the  army  of  his  brother.  Prince 
Henry,  before  Breslau,  and  so  prevent  the  union  of  the  Austrians  with 
their  somewhat  tardy  Russian  allies  approaching  Breslau  from  the  east. 
In  the  75  pages  which  the  author  devotes  to  this  chapter  he  gives  enough 
of  those  interesting  details  without  which  the  recital  of  military  events 
is  tedious  and  unprofitable. 

In  a  similar  manner  the  second  chapter  treats  of  the  combined  Russian 
and  Austrian  capture  and  occupation  of  Berlin,  and  of  the  related  move- 
ments; the  third  chapter  deals  with  the  campaign  of  Torgau,  the  last 
great  pitched  battle  of  the  war ;  the  fourth  studies  De  Broglie's  campaign 
in  Hesse-Cassel ;  and  the  fifth,  the  struggle  about  Clostercamp,  on  the 
lower  Rhine.  The  sixth  is  an  interesting  and  sufficiently  detailed  account 
of  the  death-throes  of  French  domination  in  Canada,  ending  with  the 
capitulation  of  Montreal.  The  author  brings  out  in  strong  contrast  the 
heroic  resistance  of  the  unaided  Canadians  and  the  culpable  negligence 
and  imbecilitv  of  Louis  XV  and  his  ministers. 

The  military  portions  of  the  earlier  volumes  have  been  severely  criti- 
cised on  the  ground  that  they  are  too  elaborate  to  appeal  to  the  general 
reader  and  not  technical  enough  to  satisfy  the  student  of  military  science 
and  tactics.  A  careful  reading  of  the  chapters  just  mentioned  can  hardly 
fail  to  lead  one  to  agree  with  the  criticism.  It  is  perhaps  unfortunate 
for  the  author  that  since  about  the  time  his  great  work  was  projected 
the  public  has  been  more  than  usually  interested  in  international  peace 
conferences,  disarmament  proposals,  arbitration  agreements,  and  other 
projects  for  doing  away  with  war.  During  the  same  time  teachers  of 
history  have  been  pretty  generally  condemning  the  disproportionate 
attention  formerly  given  to  military  history.  There  may  be  a  reversion ; 
but  until  that  occurs  the  author  must  expect  comparatively  few  readers 
for  his  military  chapters.      It  will  always  be  convenient,  however,  for 
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the  student  who  is  particularly  interested  in  this  period  to  have  available 
such  an  exhaustive  treatise  of  the  campaigns  of  this  war. 

No  such  criticism  can  be  made  on  the  diplomatic  part  of  the  author's 
work.  The  study  of  diplomacy  is  coming  more  and  more  into  favor. 
Chapter  seven,  which  begins  this  portion,  is  devoted  to  the  radical  changes 
in  British  policy,  due  to  the  accession  of  George  III,  with  his  extravagant 
notions  of  the  royal  prerogative,  his  hatred  for  Pitt,  and  his  unaccount- 
able subservience  to  his  Scotch  favorite,  Bute.  The  ministers  were  so 
divided  among  themselves  that  the  only  way  they  could  be  brought 
together  was  through  the  good  oflBces  of  Viry,  the  clever  and  officious 
Sardinian  minister  at  London.  The  beginning  of  the  changed  relations 
between  the  courts  of  London  and  Madrid  are  discussed  in  this  chapter. 
The  accession  of  Charles  III  brought  new  vigor  to  the  Spanish  court 
He  presented  a  long  list  of  grievances.  Pitt's  reply  was  tardy  and  unsat- 
isfactory. Then  came  an  imperious  demand  for  satisfaction.  Pitt 
retorted  in  a  similar  tone  and  relations  became  strained.  At  the  same 
time,  as  Pitt  suspected,  Choiseul's  advances  at  Madrid  were  being  wel- 
comed. The  45  pages  of  this  chapter  show  that  the  author  is  as  much  at 
home  in  handling  the  maneuvers  of  diplomats  as  of  generals. 

In  a  similar  manner  chapter  eight  deals  with  Choiseul's  long  and  only 
partially  satisfactory  attempts  to  induce  Austria  and  Russia  to  agree  to  a 
f.  basis  for  a  general  pacification  which  would  be  satisfactory  to  France. 

't  Chapter  nine  studies  the  extended  but  futile  negotiations  between  Pitt 

and  Clioiseul  for  a  separate  peace  in  1761.  Chapter  ten  is  a  study  of  the 
rupture  of  the  negotiations  for  separate  settlements  between  the  various 
combatants,  and  of  the  successful  issue  of  the  negotiations  between 
France  and  Spain.  Chapter  eleven,  the  last  of  the  volume,  studies  this 
family  compact  and  the  influence  it  had  on  the  rupture  between  England 
and  Spain. 

Less  space  might  profitably  have  been  devoted  to  discussion  of  such  of 
these  negotiations  as  came  to  naught,  e.  g.,  those  of  chapter  nine  and  part 
of  ten.  Such  can  not  be  said,  however,  of  those  discussed  in  chapters 
seven  and  eleven,  which  had  such  far-reaching  positive  results. 

The  author  has  drawn  his  material  for  both  the  military  and  diplo- 
matic chapters  almost  wholly  from  documentary  sources  found  in  the 
archives  of  the  various  countries  interested.  He  quotes  freely  from  these 
sources  and  always  cites  his  authorities.  There  are  very  few  pages 
without  citations  and  some  pages  contain  many.  The  footnotes  contain 
scarcely  any  matter  other  than  citations  of  authorities.     The  numerous 
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and  lengthy  quotations  are  incorporated  in  the  body  of  the  page  and  in 
regular  type.  Herein  M.  Waddington  has  subjected  himself  to  the  most 
seiious  criticism  that  can  be  passed  upon  his  work.  There  is  seldom  a 
page  without  a  quotation,  and  many  pages  contain  several  each,  and  not 
a  few  are  almost  entirely  quoted.  In  such  cases  the  author's  work  is 
scarcely  more  than  stringing  together  fragments  of  thoughts  from  others. 
It  must  be  admitted  that  he  has  done  it  in  a  very  skilful  manner.  But 
still  it  is  often  disconcerting.  Had  he  made  the  body  of  the  page  wholly 
or  almost  wholly  his  own  work,  summarizing  briefly  only  the  essential 
thought  of  the  documents,  he  would  have  saved  much  time  for  the  reader 
and  much  space  for  the  publisher.  In  the  space  thus  saved  he  could  have 
quoted  from  the  same  documents  at  much  greater  length  by  throwing  the 
quotations  into  smaller  type  in  the  footnotes.  This  would  have  been 
better  both  for  the  general  reader,  who  would  not  then  have  been  com- 
pelled to  wade  through  the  documents,  and  for  the  special  student,  who 
would  probably  wish  more  of  some  documents. 

William  R.  Manning. 


Neutral  Rights  and  Obligations  in  the  Anglo-Boer  War.  By  Kobert 
Granville  Campbell.  Published  in  the  Johns  Hopkins  University 
Studies.     The  Johns  Hopkins  Press :  Baltimore.     1908.     pp.  149. 

Adhering  strictly  to  his  title  the  author  has  arranged  a  mass  of  ma- 
terial in  a  most  logical  and  readable  manner.  He  never  loses  sight  of 
the  relative  importance  of  the  incidents  to  which  he  refers,  and  while 
he  avoids  frequent  and  tiresome  quotations  he  indicates  the  sources 
from  which  he  has  gathered  his  information,  so  that  the  scholar  or  the 
statesman  may  use  them  to  get  at  more  detailed  information  about  any 
particular  subject  relating  to  the  war. 

The  first  chapter  speaks  of  the  neutrality  of  the  United  States.  Mr. 
Campbell  goes  into  some  detail  about  the  representation  of  British  in- 
terests by  Mr.  Crum,  the  American  consul  at  Pretoria,  and,  after  his 
resignation,  the  sending  of  Secretary  Hay's  son  to  take  his  place. 

Speaking  of  the  possibility  of  European  intervention  he  says  (page  11) : 

Moreover,  it  was  authoritatively  stated  that  any  concerted  European  interven- 
tion would  not  meet  with  favor  in  Washington,  as  such  action  would  only  tend 
to  disturb  general  commercial  relations  by  embroiling  most  of  the  nations  of  the 
world.  Any  attempted  intervention  would  certainly  have  led  to  a  conflict  of 
the  powers,  and  would  have  involved  questions  of  national  supremacy,  disturbed 
the  balance  of  power,  and  raised  the  Chinese  question,  in  which  last  the  United 


956  THE  AMERICAN  JOURNAL  OF   INTERNATIONAL   LAW 

f  States  had  an  important  interest.     It  was  a  soimd  policy,  therefore,  upon  the 

i  part  of  the  United  States  not  to  encourage  any  intervention  by  European  nations 

i  in  the  affairs  of  Great  Britain  in  South  Africa. 


1    i 


■  I 


'■  J  That  our  Government  did  not  live  up  to  the  spirit  of  its  neutral  obliga- 

f  tions  seems  to  be  the  opinion  at  which  the  author  arrives.     He  refers  to 

the  extensive  shipments  of  mules  and  horses  from  the  port  of  New  Orleans 

where  British  army  officers  were  established  to  look  after  the  purchase 

/:«  and  dispatch  of  the  animals.     One  can  not  help  sympathizing  with  the 

i;  efforts  of  Mr.  Samuel  Pearsons  to  get  our  Government  to  enforce  upon 

'^ J  our  citizens  a  strict  observance  of  our  neutral  obligations ;  for,  as  is  said 

I 

^  on  page  22 : 

That  warlike  supplies  were  actually  transported   from   at  least  one  of  the 

ports  of  the  United  States  under  such  a  systematic  scheme  as  to  constitute  a 

:  ;|*    "^  base  of  hostile  supplies  for  the  English  forces  in  South  Africa,  would  seem  to  be 

established. 

And  on  page  28: 

The  attitude  of  the  Administration  with  reference  to  Pearson's  letter,  it  was 
believed  by  the  press,  was  not  of  a  character  to  inspire  great  confidence  in  the 
strict  performance  of  neutral  duties.  To  ignore  an  allegation  of  so  flagrant  a 
character  as  the  breach  of  neutrality,  it  was  declared,  constituted  a  disregard 
of  American  ideals  in  the  interests  of  British  imperialism,  which  could  not  be 
excused  by  the  jocular  references  to  "  (Jeneral "  Pearson's  request  to  the  Presi- 
dent "  to  either  put  an  end  to  this  state  of  affairs  or  permit  me  to  strike  one 
)  blow." 

Whatever  the  opinion  of  these  transactions,  all  must  condemn  the  high- 
handed procedure  of  the  British  officers  who  refused  to  pay  the  Ameri- 
cans caring  for  the  horses  on  the  trip  to  Africa,  unless  they  enlisted  in 
the  British  army  (page  30)  : 

The  testimony  of  a  number  of  otlier  witnesses  sworn  before  the  commissioner 
for  the  eastern  district  of  Louisiana  sliowed  that  the  wages  of  the  men  employed 
upon  the  ship  J/onfra/?^  had  been  refused  by  the  captain  unless  they  would  agree 
to  enlist  in  the  British  army,  but  as  American  citizens  they  had  refused  to 
enlist  and  had  demanded  the  wages  due  them  under  the  ship's  articles.  August 
Nozeret,  an  American  citizen,  foreman  of  a  corps  of  muleteers  on  board  the 
Montcalm,  testified  that  he  was  told  by  the  ship's  officers  that  the  only  way  to 
secure  his  discharge  at  Port  Elizabeth  was  to  have  a  recruiting  officer  vouch  for 
his  enlisting  in  the  British  army;  and  that  he  complied  with  this  demand  and 
escaped  enlistment  only  by  pretending  to  be  physically  unable  to  count  the 
number  of  perforations  in  a  card  when  required  to  do  so  as  a  test  of  sight  at  the 
recruiting  office.  The  affiant  was  able  to  say  from  his  own  personal  knowledge 
that  certified  discharges  were  not  given  unless  the  men  were  willing  to  enlist  in 
the  English  army. 
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The  most  interesting  part  of  the  second  chapter  on  the  neutrality  of 
European  powers  is  that  which  treats  of  the  action  of  the  Portuguese 
Government  and  recounts  how  Mr.  Potts,  Dutch  consul  at  Lourengo 
Marquez,  took  over  the  interests  of  the  South  African  Republics,  and 
used  his  oflBce,  until  his  exequatur  was  withdrawn,  to  facilitate  the  ship- 
ment of  men  and  supplies  to  Pretoria ;  equally  interesting  is  the  account 
of  the  manner  in  which  the  English  were  allowed  to  send  troops  through 
Portuguese  territory  to  Rhodesia,  thus  cutting  off  the  northern  retreat 
of  the  Boer  forces.  Mr.  Campbell  (page  67)  arrives  at  the  conclusion 
that  although  the  European  powers  are  usually  hostile  to  England  when 
she  is  at  war,  the  general  condemnation  of  her  proposed  use  of  neutral 
territory  seems  to  have  been  well  founded  in  this  particular  case.  Mr. 
Baty's  views  on  this  same  incident  are  critically  examined  (page  74). 
The  chapter  closes  with  the  following  sentence  (page  77)  : 

The  action  of  the  Portuguese  Government  in  allowing  this  [passage  of  troops] 
to  be  accomplished  was  a  gross  breach  of  the  duties  incumbent  upon  a  neutral 
state  in  time  of  war. 

In  the  first  months  of  the  war  Portugal  seems  to  have  favored  the 
Boers,  but  she  found  it  impossible  to  resist  the  pressure  which  the 
British  Government  brought  to  bear. 

Chapter  III  is  entitled  "  Contraband  of  War  and  Neutral  Ports.^*  It 
is  interesting  to  make  the  comparison  with  Baty's  treatment  of  the  same 
subject  (see  the  Journal,  vol.  2,  p.  711).  Both  are  scientific,  but  Camp- 
bell does  not  so  much  seek  to  get  at  the  tendencies  and  ultimate  results 
of  the  action  taken  by  the  different  governments  as  to  analyze  the  exact 
present  significance  of  the  action,  and  when  he  does  generalize  he  has,, 
of  course,  the  advantage  of  Baty's  reflections.  On  page  85  is  found  a 
concise  summary  of  the  seizures  of  the  three  German  ships  Bundesrath, 
Herzog,  and  Oeneral,  followed  by  the  judicial  aspects  of  the  seizures. 
On  page  109  the  author  points  out  the  inconsistency  of  the  British  atti- 
tude, as  regards  the  doctrine  of  continuous  voyage  applied  to  contraband, 
in  the  cases  of  the  German  seizures  and  that  of  the  Oaelic,  seized  by  the 
Japanese  during  the  Chino- Japanese  war.  After  reading  these  pages 
we  understand  better  the  difficulties  of  searching  for  contraband  aboard 
the  great  vessels  of  to-day,  and  we  see  how  it  was  that  England  came  to 
propose  the  abolition  of  contraband  at  the  last  Hague  Conference. 

The  last  chapter  deals  with  "  Trading  with  the  Enemy .^'  American 
shippers  who  sent  flour,  etc.,  in  British  ships  to  neutral  ports  in  South 
Africa   were   caused   much   loss   and   annoyance   because   the   British 
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Govenunent  seized  the  ships  on  the  ground  that  the  supplies  were 
destined  to  the  enemy  and  that  their  transportation  constituted  the 
municipal  offense  of  trading  with  the  enemy.  The  British  Government 
unloaded  the  cargo  in  British  ports,  but  disclaimed  any  intention  of 
interfering  with  its  delivery  by  a  neutral  vessel.  Practically,  however, 
the  result  was  almost  as  disastrous  to  the  neutral  as  though  it  had  been 
condemned  as  contraband.  The  United  States  protested  that  the  flour 
was  not  destined  to  the  enemy  or  his  territory,  to  which  the  British 
Government  replied  that  its  action  referred  solely  to  a  municipal  matter, 
and  that  it  was  for  Great  Britain  to  determine  whether  or  not  its  subjects 
had  contravened  her  municipal  regulations.  The  United  States  per- 
sisted and  in  the  end  the  American  owners  obtained  the  price  which  the 
goods  "  would  have  brought  at  the  port  of  destination  at  the  time  they 
would  have  arrived  there  had  the  voyage  not  been  interrupted.'^ 

The  view  held  by  the  English  statesman  [Lord  Salisbury]  was  that  Great 
Britain's  concession  in  these  cases  should  not  serve  as  a  prec^ent  in  the  future 
[page  144]. 

The  disQussion  of  the  seizure  of  the  Maria,  Mashona,  Beatrice,  and 
Sabine  shows  that  in  point  of  fact  Great  Britain  did  not  sustain  her 
pretended  right  to  decide  exclusively  what  regulations  and  what  penal- 
ties for  their  contravention  should  be  applied  to  her  ships  and  ship- 
owner irrespective  of  the  incidental  damage  caused  to  the  interests  of 
citizens  of  a  third  state,  except  that  these  latter  might  have  recourse  for 
damages  against  the  shipowner  whose  illegal  action,  under  the  municipal 
law  of  Great  Britain,  had  been  the  cause  of  the  damage.  Dimly  out- 
lined we  see  the  principle  taking  shape  that  when  one  of  two  states  or 
their  citizens  have  for  years  been  deriving  advantage  from  their  relations 
and  one  deals  with  its  own  in  such  a  wav  as  to  affect  adverseJv  the 
interests  of  the  other  or  its  citizens  it  will  be  responsible  for  the  daraaire 
caused  if  its  action  was  so  sudden,  so  severe,  or  so  arbitrarv  as  to  render 
its  anticipation  unlikely.  Tliis  principle  has  had  —  and  for  a  long 
time  is  likely  to  acquire  —  nothing  more  than  a  diplomatic  recognition 
accorded  when  the  state  which  suffers  the  loss  is  equally  powerful  or  more 
powerful  than  the  state  wliose  action  caused  it. 

The  passages  quoted  seem  to  show  a  bias  in  favor  of  the  cause  of  the 
Boors.  But  this  is  not  the  case.  In  fact,  it  would  be  difficult  to  find 
a  more  impartial  and  scientific  treatment  of  a  subject  which  has  divided 
the  sympathies  of  mankind. 

Elleby  C.  Stowell. 
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La  Doctrina  Drago,  con  una  advertencia  preliminar  de  S,  Perez  Triana, 
y  una  introduction  de  W.  T,  Stead,  Wertheimer,  Leay  Cia. :  London, 
pp.  Ixxx,  257. 

The  "caballero  argentino"  who  has  collected  these  documents  has 
arranged  them  in  a  most  convenient  form  for  reference.  In  view  of  its 
great  importance  to  Latin  America  her  statesmen  will  be  gatef  ul  to  him 
for  helping  them  to  find  at  a  moment's  notice  what  has  been  done  and 
said  concerning  this  famous  doctrine  which  has  carried  the  name  of  one 
of  the  sons  of  South  America  around  the  world. 

Although  the  Hague  convention  concerning  the  forcible  recovery  of 
contract  debts  is  not  the  embodiment  of  the  doctrine  of  Dr.  Drago,  no 
one  doubts  for  a  moment  that  this  convention,  which  is  the  joy  and  the 
hope  of  humanity  because  it  is  the  first  case  of  an  international  agreement 
for  obligatory  arbitration,  was  due  to  the  broad-minded  statesman  of 
Argentina.  As  delegate  he  may  have,  when  signing,  registered  the 
reservation  of  his  Government,  but  he  must  have  felt  that  besides  being 
a  great  step  forward  the  convention  would  be  a  great  protection  to  the 
states  of  Latin  America.  It  may  not  protect  them  in  all  cases  where  they 
are  honestly  unable  to  meet  the  payments  on  arbitral  awards  to  which 
they  have  been  condemned,  but  it  will  do  much  to  prevent  the  presenta- 
tion of  exorbitant  demands  for  payment  of  debts  so  as  to  have  an  excuse 
for  the  use  of  force. 

The  preface  by  Senor  Triana  gives  a  little  history  of  the  events  which 
led  to  the  declaration  of  the  doctrine.     He  says  on  page  xlix : 

It  should  be  remarked  that  the  Drago  Doctrine,  in  spite  of  the  fact  that  it  was 
not  specifically  studied  and  discussed  at  the  Second  Peace  Ck)nference,  was  the 
only  principle,  new  and  rich  in  possibilities,  which  was  brought  to  the  notice  of 
the  delegates  of  the  nations  in  that  universal  assembly. 

Further  on  Senor  Triana  seems  ready  to  admit  that  although  the 
forcible  recovery  of  debts  from  a  sovereign  state  should  in  principle  not 
be  allowed,  when  the  government  of  a  country  has  been  seized  by  a  set  of 
unpatriotic  adventurers  it  would  be  iniquitous  to  treat  such  a  band  of 
robbers  with  the  respect  due  the  sovereignty  of  a  people  (page  li). 

There  can  in  such  circumstances  be  no  question  of  the  sovereignty  of  a  people 
but  only  of  the  supremacy  of  a  man  or  group  wlio  seek  to  exploit  it  tyrannically 
and  despotically  to  their  own  ends  by  resorting  to  ignominious  means  of 
oppression.    ♦     ♦     ♦ 

In  such  a  condition  of  affairs  the  Drago  Doctrine,  protector  of  sovereignty,  would 
protect  those  who  had  gained  control  from  all  attack  from  abroad,  the  fear  of 
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which  might  sometimes  prevent  the  perpetration  of  crimes  against  unarmed 
people  deprived  of  their  rights  and  humiliated  by  the  robbers  of  their  sovereignty 
*     *     *     [page  Hi]. 

For  these  reasons,  foreign  governments  might  well  consider  that  they  have  a 
right  to  pass  judgment  upon  any  condition  of  affairs  —  in  appearance  only 
relating  to  internal  matters  —  which  vitiates,  debases,  or  destroys  the  essence  and 
development  of  sovereignty  by  converting  it  into  a  possible  instrument  of  fraud 
and  conspiracy  in  foreign  territory,  and  these  judgments  might  take  shape  and 
form  the  basis  of  their  rules  of  action. 

This  does  not  affect  the  justice  of  the  Drago  Doctrine  —  protector  of  the 
sovereignty  of  weaker  nations.  That  doctrine  does  not  nor  can  not  refer  to 
apurious  sovereignties:  Here  as  in  the  case  of  the  laws  governing  the  minting  of 
coin  the  applicntioil  is  to  money  of  good  alloy  and  not  to  that  which  conter- 
ieiters  coin  and  put  in  circulation  [page  Iv]. 

When  the  statesmen  of  great  powers  deal  with  weaker  countrifts  they 
do  take  the  character  of  the  government  into  consideration,  in  an  unoffi- 
cial manner;  but  formally  to  enunciate  this  as  a  principle  for  general 
observance  would  be  to  legitimatize  intervention.  It  is,  however,  well 
that  Senor  Triana  has  brought  the  question  up  for  discussion. 

Mr.  Stead's  introduction  will  be  read  with  interest.  He  discusses 
the  importance  of  the  Drago  Doctrine  and  its  difference  from  the  so- 
called  "  Porter  Proposition."  He  quotes,  on  page  Ixvi,  Dr.  Drago's 
words : 

Pecuniary  obligations  shall  not  be  converted  into  chains  for  South  America. 

That  is  the  essence  of  the  doctrine  and  reveals  clearly  its  ethical  and 

political  aspects. 

Ellery  C.  Stowell. 


Jnicrnaiional  Problems  and  Hague  Conferences.      By  T.  J.  Lawrence, 
M.  A.,  LL.  D.      J.  M.  Dent  &  Co. :      London.      1908. 

The  aim  of  this  book  is,  as  Dr.  Lawrence  tells  us,  twofold:  "It 
:t tempts  to  furnish  students  with  an  account  of  tlic  Hague  Conferences, 
ronsidered  not  as  isolated  phenomena  but  as  immensely  important  points 
in  the  evolution  of  international  society,  and  it  endeavors  to  place  before 
thoughtful  people  who  take  an  interest  in  the  affairs  of  the  world  around 
tliom  sound  information  about  a  series  of  events  of  wliich  thev  have  read 
in  a  desultory  fashion  in  their  newspapers,  but  as  to  which  their  knowl- 
edge is.  as  a  rule,  both  imperfect  and  confused."  But  in  addition  the 
author  seems  to  have  the  clear  purpose  of  warning  his  countrymen  in 
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particular  and  the  world  in  general  that  a  great  maritime  war  fought 
in  the  midst  of  the  present  uncertainty  and  confusion  governing  blockade, 
contraband,  and  the  search  and  confiscation  of  private  property  would 
destroy  the  results  of  years  of  industry  and  frugality  and  disastrously 
affect  the  vital  interests  of  neutral  commerce.  And  because  some  solu- 
tion, some  compromise  between  the  opposing  tendencies  of  Anglo-Ameri- 
can and  continental  practice,  must  be  found  before  a  code  can  be  elabo- 
rated Dr.  Lawrence  offers  for  the  consideration  of  the  reader  suggestions 
to  form  the  basis  of  such  a  compromise.  It  is  no  small  matter  for  one 
of  the  masters  of  the  science  of  international  law  to  come  out  boldly  and 
propose  radical  reforms  in  the  customs  and  procedure  which  his  country 
has  been  wont  to  follow.  In  the  first  place,  he  encounters  the  great 
inert  mass  of  merely  acquisitive  scholarship.  Its  devotees  would  punish 
his  temerity  by  severe  criticism  and  the  other  means  by  which  a  scholar  is 
made  to  feel  the  disapproval  of  his  brothers.  But  we  must  find  a  solution 
for  the  present  conflicts  of  interests  and  practice  and  it  will  be  much 
cheaper  to  obtain  by  thinking  than  as  the  result  of  a  terrible  war.  It  is 
the  duty  of  writers  on  international  law  to  offer  us  suggestions. 

Dr.  Lawrence  insists  repeatedly  that  England  can  not  consent  to  any 
codification  of  international  law  nor  to  bind  herself  by  the  decisions  of 
the  International  Prize  Court  unless  she  be  formally  assured  that  food 
shall,  under  no  circumstances,  be  classed  as  absolute  contraband.  He 
says  (page  158)  : 

We  can  not  be  satisfied  with  less  than  a  formal  acknowledgment  of  the  cor- 
rectness of  our  view.  It  would  be  involved  necessarily  in  a  general  assent  to 
the  abolition  of  contraband  altogether.  It  might  come  as  a  part  of  a  revised  law 
of  contraband,  or  it  might  stand  alone  as  the  solitary  article  in  an  international 
agreement. 

Regarding  blockade,  and  the  right  of  search,  he  writes  (page  192) : 

The  chief  difficulties  might  be  removed  by  fixing  a  zone  of  so  many  hundred 
miles  from  the  blockaded  port  and  allowing  within  it,  but  not  outside,  all  the 
operations  of  a  blockade,  including  the  capture  of  approaching  vessels  whose 
masters  have  a  real  knowledge  of  its  existence. 

The  next  set  of  questions  to  be  considered  are  those  connected  with  the  law  of 
search  and  detention.  *  *  *  In  the  instructions  given  to  the  British  pleni- 
potentiaries at  the  last  Hague  Conference  it  was  stated  that  our  Government 
would  be  glad  to  see  the  right  of  search  limited,  and  *'  the  adoption  of  a  system 
of  consular  certificates "  was  mentioned  as  a  practicable  plan.  Various  ways 
have  been  proposed  of  carrying  into  effect  the  root  idea  contained  in  this  sugges- 
tion.    That  which  seems  least  liable  to  objection  involves  the  employment  by 


.1    * 


1: 


962  THE  AMERICAN  JOURNAL  OP  INTERNATIONAL  LAW 

each  belligerent  of  its  consuls  in  neutral  commercial  ports  as  agents  who  should 
on  request  of  neutral  shippers,  supervise  the  loading  of  cargo  on  board  neutr 
vessels.  Every  facility  for  examination  must  be  given  to  them;  and  at  the  € 
of  the  proceedings  they  would  sign  in  duplicate  a  certificate  to  the  effect  lit 
the  description  of  the  passengers,  if  any,  and  the  cargo  in  the  ship's  oiriii 
papers  coincided  exactly  with  the  persons  and  things  on  board. 

In  different  places  Dr.  Lawrence  criticises  the  inadequate,  not  to  8*1 
inhumane,  action  of  the  Hague  Conference  respecting  the  use  of  mii^^'* 
and  treats  at  length  the  questions  of  their  prohibition,  of  the  purp> 
J  for  which  they  shall  be  employed,  and  of  the  localities  in  which  they 

be  sown  or  anchored.     If  the  corpses  of  the  hundreds  of  Chinese 
have  lost  their  lives  from  Eussian  and  Japanese  mines  since  the  end 
the  war  could  have  been  laid  along  the  entrance  to  the  Hall  of 
Knights  at  The  Hague,  perhaps  the  supposed  interests  of  certain  b 
ward,  feeble,  or  army-ridden  states  would  have  given  place  to  the  inte: 
of  humanity.     The  wailing  of  the  starving  families  of  the  dead  Chin< 
would  not  have  been  sweet  music  in  the  ears  of  those  who  advocated 

5  most  liberal  and  unrestricted  use  of  mines. 

The  seventh  chapter  deals  with  the  attempt  to  set  up  an  intemati 
prize  court  and  explains  the  mechanism  and  action  of  the  proposed  coi 
and  the  advantages  and  dangers  with  which  its  adoption  might 
attended,  together  with  the  means  to  eliminate  them.     Beferring  to  tl» 
English  attitude  as  regards  the  court  he  says  (page  149)  : 

There  are  among  us  a  number  of  intensely  patriotic  persons,  whose  love  of 
their  own  country  is  combined  with  a  deep  distrust  of  others  and  a  profomitf 
^  belief  that  all  foreigners  are  eagerly  awaiting  the  first  opportunity  of  falling 

upon  us  and  despoiling  us  of  trade,  wealth,  and  empire.  They  feel;  they  do  not 
argue.  But  they  express  their  feelings  loudly  and  mistake  the  expression  for 
argument.  They  are  convinced  that  the  proposed  International  Prize  Court  is 
nothing  better  than  a  wicked  device  of  the  malevolent  foreigner  to  obtain  by 
guile  what  he  has  hitherto  failed  to  effect  by  force,  the  downfall  and  ruin  of 
England.  The  court  will  be  packed  with  tools  of  alien  governments,  who  will 
outnumber  the  just  and  noble-minded  Briton  by  fourteen  to  one,  and  not  only 
secure  decisions  against  us  on  every  occasion,  but  manipulate  rules  to  our  per- 
manent disadvantage.  Thus,  our  navy  will  be  deprived  of  the  power  to  strike 
effective  blows;  and  the  British  Samson,  lulled  to  sleep  in  the  arms  of  the  Inter- 
national Delilah,  will  fall  a  prey  to  the  alien  Philistines  who  are  waiting  to 
bind  and  enslave  him.  The  picture  is  lurid,  but  it  can  not  be  taken  seriously. 
It  substitutes  a  den  of  thieves  for  a  society  of  nations.  It  assumes  that  Great 
Britain  alone  is  virtuous,  while  all  other  powers  are  villainous.  If  it  were 
correct  it  would  necessitate  the  dissolution  of  international  society  and  the 
destruction  of  international  law.     Unconsciously  the  believers  in  it  are  going 
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K  to  undiluted  barbarism.  For  what  is  barbarism  but  the  rule  of  force; 
^d  what  do  they  constantly  assert  but  that  Great  Britain,  being  the  strongest 
of  states  at  sea,  should  dictate  from  the  quarter-deck  the  rules  of  maritime 
warfare  that  suit  her  at  the  moment,  and  enforce  them  from  the  mouths  of  her 
cannon?  Thus,  the  innocent  victim  of  the  International  Prize  Court  is  turned 
into  the  tyrant  of  the  high  seas,  and  we  are  bidden  to  applaud  the  transforma- 
tion. As  a  matter  of  fact,  the  first  portrait  is  as  fanciful  as  the  second  is 
loathsome.  We  are  neither  the  Simple  Simon  nor  the  bully  of  the  nations.  The 
picked  jurists  of  the  civilized  world  will  be  zealous  for  the  honor  of  their  craft, 
and  are  no  more  likely  to  degrade  the  law  they  administer  into  an  instrument 
for  the  humiliation  of  any  state  than  is  an  English  judge  to  turn  an  English 
statue  into  a  means  of  gratifying  his  private  vengeance.  They  will  come  from 
coantries  which,  like  our  own,  are  sometimes  belligerents  but  generally  neutrals. 

This  last  sentence  in  the  quotation  explains  the  reason  for  England's 
change  of  attitude.  She  has  come  to  the  realization  that  her  destiny 
is  peace.  She  must  remain  strong  to  strike  her  foes,  but  her  commercial 
interests  must  not  be  at  the  mercy  of  any  countries  that  wish  to  fly  at  one 
another.  The  reader  will  find  all  through  the  book  interesting  reflections 
and  criticisms. 

It  is  a  long  time  since  a  book  on  international  law  of  the  highest 
interest  to  the  student  and  at  the  same  time  attractive  to  the  general 
reader  has  appeared.  No  greater  work  can  be  done  than  to  arouse 
popular  interest  in  the  organs  of  international  intercourse  and  to  give  the 
citizen  of  average  intelligence  the  means  to  form  his  opinion  regarding 
the  policies  to  be  followed.  Very  few,  it  is  true,  will  ever  arrive  at  a 
correct  understanding  of  the  questions  involved,  but  the  view  which  the 
majority  of  the  nation  holds  will  at  times  control  the  action  of  its 
diplomatists.  It  is  therefore  imperative  to  make  as  clear  as  possible 
to  the  great  mass  of  the  country  the  fundamental  principles  of  its  inter- 
national policy.  The  more  ignorant  they  are  upon  these  matters  the 
more  disastrous  will  be  the  results,  when  in  moments  of  passion  and 
upheaval  they  reject  the  counsels  of  those  competent  to  advise  and  take 
the  reins  of  power  into  their  own  hands  or  follow  in  the  lead  of  some 
demagogue. 

The  difference  which  it  may  make  to  England  accordingly  as  she 
accepts  or  rejects  the  proposed  Prize  Court  is  calculated  to  make  her 
statesmen  pause.  Perhaps  she  has  never  had  to  decide  a  question  of 
such  vital  importance  to  her. 

Nothing  could  better  sum  up  this  little  book  than  the  words  of 
Professor  Louis  Renault,  referring  to  another  by  the  same  author : 
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Je  ne  connais  pas  d'ouvrages  de  droit  des  gens  dont  je  crois  avoir  tir4  antant 
de  profit  que  de  vos  Principes  de  Droit  International,  d'une  exposition  si  6l6gante 
et  si  claire,  tenant  compte  a  la  fois  de  T^uit^  et  des  n^cessit^  pratiques. 

Ellert  C.  Stowell. 

International   Documents,     Edited   by   E.   A.    Wbittnck.     Longmans, 
Green  &  Co.:    London.      1908.     pp.  xxxviii,  252. 

Mr.  Whittuck  states  in  his  preface  that  "  this  handbook  is  intended 
to  make  the  treatise  it  sets  out  in  French  and  English  more  easily  accessi- 
ble, they  being  those  which  for  the  study  of  international  law  have  most 
frequently  to  be  consulted  and  compared.  Parts  I  and  II  of  the  texts 
thus  brought  together  have  been  for  some  time  in  type,  waiting  tor  the 
results  of  the  Hague  Conference  of  1907.  Part  III,  containing  the  acts 
of  this  conference,  has  been  added  as  soon  as  possible,  but  as  these  con< 
ventions  have  not  yet  been  ratified  this  part  must  be  regarded  for  the 
:  {  present  as  supplementary.'* 

Part  I  contains  the  Declaration  of  Paris,  the  Geneva  Convention  of 
!  1864  and  the  additional  articles  of  1868,  and  the  Declaration  of  St 

Petersburg  of  1868.  Part  II  gives  the  text  of  the  various  conventions 
and  declarations  of  the  First  Peace  Conference  of  1899,  as  well  as  the 
Geneva  Convention  of  1906,  and  the  Declaration  of  Brussels  as  an 
appendix  to  the  law  of  land  warfare  of  the  First  Conference.  Part 
III  prints  the  various  conventions,  declarations,  and  voeux  of  the  Second 
Peace  Conference. 

The  student  has  thus  before  him  the  entire  text  of  the  two  peace  con- 
ferences, as  well  as  certain  previous  and  related  conventions  necesirary  to 
the  understanding  of  the  various  Hacriie  conventions.  The  work  i? 
preceded  by  an  introduction  of  some  thirty-one  pages,  explaining  briefly 
the  inter-relation  of  the  various  documents  and  their  value.  As  stated 
by  Mr.  Whittuck  in  his  preface,  the  French  original  of  each  text  is  given 
with  an  accompanying  and  accurate  translation.  Cross  references  are 
supplied  and  modifications  and  additions  in  the  Second  Conference  are 
printed  in  italics.  The  student  is  therefore  able  to  see  to  what  extent 
the  Second  Conference  revised  the  work  of  the  first  and  in  how  far  its 
work  was  original. 

The  title  of  the  work  is  unfortunate  in  that  it  does  not  indicate  the 
contents  of  the  book,  although  it  does  suggest  its  character.  The  ar- 
rangement of  the  book  requires  some  little  study,  but  upon  examination 
is  sufficiently  clear.     Each  group  is  treated  as  a  separate  entity  and  is 
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complete  within  itself,  but  as  there  is  no  general  table  of  contents  the 
reader  must  make  his  own  table  of  contents  and  learn  the  exact  position 
of  the  text  by  actual  examination.  It  should  be  said,  however,  that  to 
each  part  is  prefixed  a  special  table  of  contents,  so  that  reference  to  the 
book  is  easy,  provided  the  reader  knows  whether  the  particular  document 
is  to  be  found  in  Part  I,  II,  or  III,  or  has  mastered  the  system  of  division. 

A  more  serious  drawback  is  the  absence  of  an  index,  a  lack  which  is 
likely  to  embarrass  a  reader  not  over-familiar  with  the  texts  and  their 
contents.  The  volume  contains  a  list  of  signatures  (pages  220-232), 
and  the  various  reservations  to  the  conventions  (pages  233-235),  and 
closes  with  the  instructions  to  the  British  plenipotentiaries  to  the  Second 
Conference  (pages  235-247),  and  a  series  of  notes  by  Sir  Edward  Fry, 
and  one  by  Sir  Edward  Grey,  on  the  results  of  the  conference  (pages  248- 
252). 

Mr.  Whittuck's  introduction  is  careful,  painstaking,  and  accurate,  and 
is  likely  to  prove  of  great  service  to  the  student.  There  is  noticeable, 
however,  a  slight  slip  on  page  xxv,  in  regard  to  the  convention  respecting 
the  limitation  of  the  employment  of  force  for  the  recovery  of  contract 
debts.  Mr.  Whittuck  states  that  "  the  subject  of  this  convention  was 
brought  before  the  conference  by  the  South  American  republics  —  states, 
it  will  be  remembered,  not  invited  to  the  First  Hague  Conference.*'  The 
latter  part  of  this  statement  is  unfortunately  true,  but  the  subject  of  the 
convention  was  not  presented  to  the  conference  by  the  South  American 
republics,  but  was  introduced  by  General  Horace  Porter  on  behalf  of  the 
American  delegation,  pursuant  to  direct  instructions  from  the  Secretary 
of  State.  This  is,  however,  a  slight  blemish  in  an  exceedingly  meritorious 
work. 

Mr.  Whittuck  states  that  "  should  this  publication  be  found  to  be  of 

use,  it  will  be  continued  in  subsequent  volumes  of  a  similar  kind."    It  is  to 

be  hoped  that  the  success  of  the  work  will  be  such  that  it  will  be  merely 

the  first  of  an  important  series. 

.James  Brown  Scott. 

Die  Zweite  Haager  Konferenz,      By  Alfred  H.  Fried.      Leipzig:     B. 
Elischer  Nachfolger.     1908. 

La  Seconde  Conference  de  la  Paix.    By  Ernest  L6monon.     Paris:    Li- 
brairie  G^nerale  de  Droit  et  de  Jurisprudence.     1908. 

During  the  recent  Hague  Conference  the  reporters  complained  that 
they  did  not  receive  adequate  information  and  the  public  generally  seenja 
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to  have  been  in  the  dark  as  to  the  exact  nature  and  progress  of  the  work 
»  actually  accomplished  by  the  conference.      Since  its  adjournment  on 

October  18,  1907,  many  minds  and  many  pens  have  been  busy  with  the 
self-imposed  task  of  seeking  to  enlighten  the  public  by  articles  in  maga- 
zines, by  brochures,  and  finally  by  careful  and  comprehensive  studies  on 
the  conference.  It  will  therefore  be  the  fault  of  the  public  if  it  does 
not  form  a  correct  estimate  of  the  nature  and  value  of  the  conference,  ^^ 
and  its  failure  to  do  so  will  be  no  criticism  of  the  authors  and  works, 
but  an  indication  of  indifference  on  the  part  of  the  public. 
gl  !■'  There  are  two  general  ways  in  which  the  results  of  the  conference 

be  set  forth.  In  the  first  place,  the  author  may  give  a  general  Burve]^i 
of  the  work  as  a  whole,  considering  details  only  in  so  far  as  n 
to  an  understanding  of  the  positive  results  achieved.  In  the  secon* 
place,  the  author  may  give  an  account  of  the  proceedings  as  they  actuall; 
occurred,  show  the  forms  in  which  the  projects  were  introduced,  an» 
trace  their  modifications  until  they  assume  a  form  acceptable  to  the  co: 
ference.  Mr.  Alfred  H.  Fried,  in  his  excellent  but  brief  German  wor? 
on  the  conference,  has  chosen  the  first  method,  whereas  M.  L6monon 
although  a  Frenchman,  chosen  the  detailed  and  photographic  methoorf 
generally  to  be  found  in  German  authors.  To  understand  and  appr^rM'O 
ciate  each  work  at  its  value  it  is  necessary  to  understand  the  method 
sciously  chosen  and  followed  by  the  author. 

Mr.  Fried's  chief  interest  is  in  the  results  of  the  conference  whii 
make  for  peace,  whereas  M.  Lemonon  considers  with  equal  care,  accurac^is^^^^B 
and  detail  the  entire  work  of  the  conference,  commission  by  commissior* 
project  by  project,  whether  it  deal  with  peace  and  the  means  of  saf* 
guarding  it  or  with  war  and  its  possible  humanization.     Mr.  Fried  do^^:z>o« 
not  believe  that  war  can  be  humanized,  as  murder  is  murder  whether         ^  // 
be  performed  in  a  gentlemanly  or  ungentlemanly  manner,  and  quotes       ^a 
statement  of  Koch,  that  "  Die  Folter  ist  durchaus  nicht  zu  verwerfc-^^o^ 
wenn  nur  menschlich  gefoltert  wird/'      He  dismisses  the  attempts   "^•fo 
humanize   war  with   the'  statement  of  the  missionary   who   said  th  ^f 
although  he  had  not  been  able  to  cure  the  heathen  of  cannibalism  he  hacf 
so  far  succeeded  as  to  have  them  use  knives  and  forks  in  the  process. 

Mr.  Fried's  chief  interest,  therefore,  is  with  the  work  of  the  first  com- 
mission, to  wliich  he  devotes  the  larger  part  of  his  work,  and  in  a  singu- 
larly clear  and  concise  style  points  out  the  great  progress  made  in  the 
revision  of  the  convenfion  for  the  peaceful  settlement  of  international 
disputes,  by  the  acceptance  of  the  principle  of  obligatory  arbitration,  by 
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the  acceptance  of  the  convention  for  the  limitation  of  force  in  the  col- 
lection of  contract  debts,  in  the  negotiation,  and  it  is  to  be  hoped  estab- 
lishment, of  the  International  Court  of  Prize,  and  has  a  kind  word  to 
say  for  the  Court  of  Arbitral  Justice,  which,  although  not  completed,  he 
regards  as  certain  to  be  established  in  the  near  future.  Mr.  Fried,  as 
is  to  be  expected,  devotes  very  great  attention  to  the  attitude  of  the 
German  delegation  in  the  matter  of  obligatory  arbitration,  and  regards 
it  as  a  great  misfortune  that  Marschall  von  Bieberstein  opposed  the  con- 
vention concerning  compulsory  arbitration.  He  is  undoubtedly  right 
in  regarding  the  defeat  of  the  convention  as  a  small  matter  com- 
pared with  the  recognition  of  the  principle  of  obligatory  arbitration,  and 
he  is  further  right  in  his  contention  that  the  real  value  of  the  convention 
consisted  solely  in  the  fact  of  its  recognition  of  tlie  principle  of  obligatory 
arbitration.  As,  however,  the  principle  was  accepted  squarely  l)y  Ger- 
many and  by  the  conference  without  a  dissenting  voice,  the  failure  of  the 
convention,  while  unfortunate,  can  not  be  regarded  as  a  defeat  for  obliga- 
tory arbitration.  He  might  have  said  that  the  principle  was  incoi'porated 
in  a  concrete  and  visible  form  in  the  convention  for  the  limitation  of  the 
use  of  force  in  the  collection  of  contract  debts,  so  that  obligatory  arbitra- 
tion triumphed  in  fact  as  well  as  in  theory. 

The  concluding  section  of  the  little  book,  dealing  with  the  importance 
of  the  positive  results,  is  especially  interesting  and  valuable.  He  finds 
that  the  recent  conference  differed  from  the  First  Conference  in  the 
fact  that  it  was  in  fact  as  well  as  in  theory  a  world  conference,  and  he 
attributes  its  so-called  failures  to  the  "  fiction  of  equality ;  the  fiction  of 
unanimity;  and  the  dogma  of  unrestricted  sovereignty."  Much  of  Mr. 
Fried's  criticism  is  sound,  but  we  must  not  overlook  the  value  of  the 
equality  of  states,  even  although  we  may  regret  that  a  too  rigid  insistence 
upon  it  prevented  the  adoption  of  the  Court  of  Arbitral  Justice.  Un- 
doubtedly, the  so-called  "  fiction  "  served  a  good  turn  in  the  past  and 
the  recognition  of  the  interdependence  of  states  will  in  time  lead  to  the 
exercise  of  sovereignty  in  the  interest  of  the  community  at  large. 

Mr.  Fried  is  an  exceedingly  clear  and  incisive  writer,  who  expresses  his 
thought  without  hesitation  and  without  reserve.  His  comment  on  the 
attitude  of  certain  delegations  is  likely  to  cause  considerable  controversy, 
but  the  interest  is  rather  enhanced  by  the  expression  of  his  personal 
views.     It  is  a  clear,  accurate  book  and  deserves  success. 

M.  L^monon's  book  is  vouched  for  in  a  preface  by  M.  L^on  Bourgeois, 
the  enlightened  first  French  delegate  who  played  such  a  conspicuous  and 
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highly  honorable  role  both  for  himself  and  his  country,  and  it  is  dedi- 
cated to  Baron  d'Estoumelles  de  Constant.      The  work  may  almost  be 
called  official  and  it  bids  fair  to  remain  the  standard  treatise  in  the 
French  language  upon  the  Second  Hague  Conference.     It  is  very  com- 
prehensive.     Its  introduction  of  sixty-three  pages  gives  an  excellent:;, 
r^sum^  of  the  First  Conference  and  the  origin  of  the  second,  of  the  open — 
ing  of  the  Second  Conference  and  of  the  second  plenary  session  at  which— 
the  work  was  apportioned  to  the  four  commissions  into  which  the  cwu^ 
ference  as  a  whole  was  divided. 

M.  L^monon  thereupon  takes  up  the  work  of  the  conference,  rrmniir^ 
sion  by  commission,  and  in  a  conclusion  of  seventeen  pages  (771-787*^ 
analyzes  the  work  of  the  conference  as  a  whole  and  declares  manfuCil^ 
and  authoritatively  that  the  conference,  in  restricting  force  and  exi 
ing  the  domain  of  justice,  of  law,  and  of  civilization,  deserves  coj 
mendation. 

It  is  difficult  to  give  an  adequate  idea  of  this  admirable  producti* 
based  as  it  is  upon  the  most  careful,  painstaking,  and  intelligent  stuz^c 
of  the  minutes  of  the  conference.      The  learned  author  consider^?  e^Bci 
commission  in  turn,  analyzes  the  projects  as  presented,  gives  an  accur-^fe 
and  adequate  summary  of  the  discussion,  often  in  the  words  of     '^he 
speakers.      The  reader  is  thus  enabled  to  follow  the  project  from     its 
introduction  to  its  final  victory  or  defeat,  and  it  is  not  too  much  to  sir 
that  a  careful  study  of  this  book  will  enable  the  reader  to  form  a  correct 
and  adequate  idea  of  the  proceedings  of  the  entire  conference.      It  is 
photographic,  and  a  detail,  however  insignificant,  does  not  elude  the 
author. 

M.  Lemonon,  however,  does  not  content  himself  with  setting  forth  the 
origin  of  the  doctrine  and  its  progress  at  the  conference;  he  weighs  im- 
partially the  advantages  and  disadvantages  of  the  various  measures,  and 
in  fullness  of  knowledge  criticises  and  appreciates  the  value  of  the  ulti- 
mate result.      In  the  midst  of  details  he  does  not  lose  his  way,  and  a 
sense  of  perspective  preserves  him  from  the  pitfall  awaiting  the  mere 
chronicler.      He  is  scrupulously  generous  to  the  various  delegatitms,  and 
if  he  lavishes  praise  upon  the  French  delegation  it  is  because  each  and 
every  member  of  it  is  worthy  of  unstinted  commendation.      He  appreci- 
ates to  the  full  the  great  ability  and  the  commanding  role  of  Baron 
Marschall  von  Bieberstein  and  M.  Ruy  Barbosa,  but  he  does  not  hesitate 
to  say  that  the  opposition  of  the  first  defeated  the  convention  for  obliga- 
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tory  arbitration,  and  that  the  attitude  of  M.  Barbosa  was  responsible  for 
the  partial  failure  of  the  Court  of  Arbitral  Justice.  Such  is  the  general 
view,  and  yet  it  is  unfair  to  attribute  the  failure  of  the  Court  of  Arbitral 
Justice  to  M.  Barbosa.  He  opposed  it,  as  he  had  the  right  to  do,  and 
as  the  instructions  from  his  Government  required  him  to  do,  even 
although  he  might  personally  have  wished  to  see  the  court  established. 
The  fate  of  the  project  hung  long  in  the  balance,  and  if  M.  Barbosa 
had  not  spoken  for  its  adoption,  and  voted  for  it  at  the  last  session,  the 
project  as  a  whole,  consisting  of  thirty-five  articles,  could  not  have  been 
adopted,  for  M.  Barbosa  had  become,  by  means  of  his  great  ability  and 
his  skill  in  debate,  the  spokesman  of  Latin  America,  and  had  he  opposed 
the  final  adoption  of  the  project  it  is  within  the  knowledge  of  the  present 
reviewer  that  it  would  have  been  defeated.  It  is  fair  to  say  that  the 
opposition  of  M.  Barbosa  prevented  the  composition  and  therefore  the 
establishment  of  the  court.  It  is  only  justice  to  point  out  that  M. 
Barbosa's  acceptance  of  the  project  from  which  the  articles  concerning 
its  composition  were  eliminated  secured  the  adoption  of  the  thiily-five 
articles  constituting  the  project  and  the  recommendation  to  the  powers 
to  establish  the  court  by  diplomatic  negotiation. 

An  example  of  M.  L^monon's  skill  in  handling  diflBcult  and  compli- 
cated subjects  is  shown  in  the  chapter  dealing  with  the  treaty  of  obliga- 
tory arbitration  (pp.  121-187),  and  the  broad-minded,  generous  appre- 
ciation of  the  value  of  the  project  of  the  Court  of  Arbitral  Justice  is 
shown  in  his  chapter  of  fifty-nine  pages  devoted  to  it  (220-279).  There 
is  a  slight  inaccuracy  in  the  heading  of  the  chapter,  liable  to  cause  con- 
fusion and  mistake,  because  the  court  is  spoken  of  as  the  "Anglo- 
American,*'  whereas  it  was  the  joint  project  of  Germany,  Great  Britain, 
and  the  United  States. 

These  two  chapters  are  singled  out  as  examples  of  M.  L6monon's 
ability  and  skill  as  a  chronicler.  Every  page  of  the  book,  however,  bears 
conclusive  evidence  of  an  equal  and  comprehensive  study  of  the  proceed- 
ings of  the  conference. 

The  book  as  a  whole  is  written  from  the  standpoint  of  a  friend  of 
progress,  who  sees  in  the  judicial  organization  of  the  world  its  hope  of 
international  peace  and  prosperity.  It  is  a  masterly  treatise,  and  worthy 
of  unstinted  commendation,  notwithstanding  the  haste  with  which  it 

was  prepared. 

James  Brown  Scott. 
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The  Laws  of  War  on  Land.     By  Thomas  Erskine  Holland.      Oxford: 

The  Clarendon  Press.      1908. 

Article  I  of  the  convention  concerning  the  laws  and  customs  of  war 
on  land  adopted  by  the  Hague  Conference  of  1899  provided  that  — 

The  High  Contracting  Parties  shall  issue  instructions  to  their  armed  land 
forces,  which  shall  be  in  conformity  with  the  "  Regulations  respecting  the 
and  customs  of  war  on  land"  annexed  to  the  present  convention. 

In  conformity  with  this  provision  the  British  Government  published,.^ 
i  in  the  year  1904,  a  handy  little  manual  containing  the  laws  and  custom^^c: 

^  ^^i  of  war  on  land  as  defined  by  the  Hague  convention  of  1899.     The  prepa«^ 

ration  of  the  manual  was  intrusted  to  Professor  Holland,  who  endeavore^-:^ 
and  succeeded  within  the  compass  of  106  articles  to  codify  the  laws  an*^^:^ 


f.    i 


J  :^  :!ij  customs  of  war,  using  the  provisions  of  the  Hague  convention  as  a  basr 


and  supplementing  them  by  the  Geneva  Convention,  the  Declaration 


f^.\-^    j  ri o -J    — "    ^ J    —^ 

\  -v  'j  St.  Petersburg,  and  the  various  declarations  of  the  First  Conferen 


:f}yl  As  was  to  be  expected,  portions  of  the  subject  were  untouched  by  th< 

"  conventions  and   declarations.      Therefore   Professor  Holland  codifi ^ 


existing  custom  and  practice  so  as  to  complete  and  round  out  the  p 
\  >  I  visions.     The  official  texts  were  printed  in  heavy  type,  whereas  his  a 

\t-^-  )|  additions  were  in  ordinary  type.     The  reader,  therefore,  was  able  a'f  a 

*^4  >i  glance  to  see  in  how  far  the  laws  and  customs  of  war  have  been  codifierf 

.:]:,!  by  international  agreement  and  in  how  far  unwritten  law  and  custom 

:  enter  into  the  laws  of  war. 

Professor  Holland  has  taken  advantage  of  the  Second  Hague  Con- 
ference to  revise  his  code  of  1904,  i.  e.,  the  various  conventions  deal- 
ing with  the  laws  and  customs  of  war  adopted  at  the  last  conference, 
such  as  Convention  III  regulating  the  outbreak  of  hostilities;  Conven- 
tion IV,  the  revision  of  the  convention  of  1899  concerning  the  laws  and 
customs  of  war ;  and  Convention  Y,  concerning  the  rights  and  duties  of 
neutral  powers  and  persons  in  time  of  war.     The  Geneva  Convention  of 
1906  has  superseded  the  Geneva  Convention   of  1804  and   1868,  and 
Professor  IToland,  who  was  a  delegate  to  the  convention  of  1906,  naturally 
avails  himself  of  its  provisions. 

A  careful  comparison  of  Professor  Holland's  code  of  1904  with  his 
revised  code  of  1908  shows,  first,  that  the  latter  has  been  increased  by 
from  104  articles  to  140  (139)  ;  that  the  arrangement  of  the  articles  has 
been  varied ;  that  the  order  of  the  revised  convention  of  1907  has  been 
followed,  with  a  few  trifling  exceptions;  and  that  the  articles  due  to 
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Professor  Holland  have  been  retained,  with  slight  modification  of  their 
wording,  where  their  subject-matter  was  unaffected  by  the  conventions  of 
the  Second  Conference.  Professor  Holland's  little  work  of  1904  was  a 
sound,  conservative  piece  of  work  and  subsequent  and  ample  reflection 
has  confirmed  the  views  then  formed  and  expressed.  The  book  of  1908 
preserves  the  distinctive  features  of  its  predecessor  —  namely,  the  indi- 
vidual contributions  by  Professor  Holland  are  printed  in  ordinary  type, 
conventional  provisions  in  heavy  type.  Where,  however,  a  provision 
seems  to  be  inconsistent  with  generally  accepted  authority  or  with  reason 
Professor  Holland  has  in  the  present  work  inclosed^  it  in  brackets,  so 
that  the  reader  is  warned  in  advance  of  its  doubtful  nature.  In  1904 
each  article  was  aimotated  and  in  1908  Professor  Holland  has  retained 
much  of  his  previous  annotation,  but  has  enlarged  it  in  order  to  render 
it  more  adequate.  The  comment,  however,  is  admirably  brief,  for  the 
code  of  140  (139)  articles,  with  comment,  takes  up  but  58  pages  of  the 
book. 

The  appendix  is  not  the  least  valuable  part  of  the  work  and  consists  of 
brief  notes;  of  national  instructions  as  to  the  laws  of  war  on  land;  his- 
torical notes  on  the  diplomatic  acts  which  relate  to  war  on  land  (Geneva 
conventions  of  1864,  1906;  Declaration  of  St.  Petersburg,  1868;  Hague 
conventions  concerning  the  laws  of  war  on  land,  1899,  1907 ;  the  Hague 
declarations  of  1899,  1907;  the  Hague  Convention  III  of  1907;  the 
Hague  Convention  I  of  1907) ;  the  French  text  of  the  final  act  of  the 
Peace  Conference  of  1907 ;  also  the  eight  diplomatic  acts  bearing  on  the 
law  of  war  on  land,  with  translations ;  and  lists  of  powers  which  are  par- 
ties to  the  eight  diplomatic  acts.  This  valuable  matter  is  compressed 
within  73  pages,  and  the  work  closes  with  an  adequate  index. 

The  introductory  chapter  not  only  explains  the  method  followed  in  the 
book,  but  has  valuable  suggestions  concerning  the  form  which  diplomatic 
agreements  should  assume. 

The  work  of  Professor  Holland  can  not  be  too  highly  commended  and 

welcomed,  for  monographs  on  certain  limited  fields  of  international  law 

are  necessary  and  general  codification  should  be  preceded  by  careful 

comprehensive  codifications  of  the  expert.     The  only  slip  noticed  by  the 

reviewer  is  on  page  39  and  consists,  it  would  seem,  of  a  misprint,  for 

article  66  is  followed  logically  and  necessarily  by  article  68.     Number  67 

is  lacking,  which  will  doubtless  be  corrected  by  a  renumbering  of  the 

articles  in  a  new  edition. 

James  Brown  Scott. 
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Deuxi^me  Conference  Internationale  de  la  Paix.  Actes  el  Documnii. 
Tome  premier.  Stances  Pl^ni^rea  de  la  Conference.  La  Hije: 
Imprimerie  Nationale.     1907.     pp.  xvii,  723. 

A  notice  inserted  in  the  volume  under  consideration  states  Uiit  tbe 
collection  of  the  acts  of  the  Second  Conference  iB  divided  into  three 
volumes,  of  which  the  first  contains  the  program,  the  list  of  delegstes, 
the  minutes  of  the  plenary  sessions,  the  reports  presented  to  the  con- 
ference, and  the  conventions.  The  second  volume  is  to  contain  tbe 
minutes  of  the  sessions  of  the  first  commission,  of  its  subcommissione  ind 
its  committees,  and  appendices  containing  the  projects,  propositions,  mi 
communications  from  the  various  delegates,  ae  well  as  the  various  gvnoptic 
tables  prepared  and  presented  to  the  conference  during  the  course  of  iti 
deliberations.  The  third  volume  is  devoted  to  the  proceedings  of  the 
second,  third,  and  fourth  commissions,  and  it  is  stated  that  this  £na! 
volume  will  contain  an  alphabetical  index.  The  official  report  of  tbe 
First  Conference  appeared  in  three  volumes,  which  bj  the  use  of  India 
paper  are  compressed  into  a  single  handy  volume.  This  volume,  ho«- 
ever,  is  difficult  to  use  because  it  lacks  a  general  and  special  indei.  Tbe 
announcement,  therefore,  of  the  Dutch  Government  that  the  official 
report  is  to  be  properly  indexed  will  be  welcome  news  to  those  who  may 
have  occasion  to  use  the  official  report. 

The  first  of  the  three  volumes  has  already  appeared  and  is  a  beaotifollj 
printed  volume,  to  which  there  is  prefixed  an  admirable  analytical  son- 
mary  of  the  plenary  sessions  and  their  proceeding?,  so  that  it  is  popsitle 
by  consulting  the  table  of  contents  to  refer  with  ease  and  dispatch  to  any 
part  of  the  volume.    The  plenary  sessions  were  as  a  rule  formal,  because 
substantial  agreement  was  reached  in  commission  before  the  project  m 
presented  to  the  conference  in  plenary  session  for  ratification.     The  dis- 
cussions in  the  plenary  session  were  perfunctory  and  of  eomparatively 
little  value.     As,  however,  the  projects  submitted  for  approval  were  a^ 
companied  by  the  official  reports  prepared  by  the  various  rapportenn. 
which  reports  explained  the  projects,  their  underlying  principles,  and 
their  official  interpretations,  the  reader  of  this  volume  has  befoi-e  him 
the  final  positive  results  of  the  conference,  and  is  in  a  position  to  judee 
the  nature,  the  extent,  and  the  probable  value  of  the  conference.     While 
the  subsequent  volumes  will  be  of  great  value  as  showing  the  original 
form  of  the  projects,  the  changes  wliich  they  underwent  and  the  rewons 
advanced  for  their  acceptance  or  rejection,  these  volumes  will   be  Oi 
special  service  to  the  student.     The  general  reader  may  well  content  him- 
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self  with  the  first  volume  containing  the  acts  and  documents  as  finally 
adopted  by  the  conference  in  its  plenary  sessions. 

It  may  be  of  interest  to  state  that  while  the  collection  of  acta  and 
documents  is  published  by  the  Dutch  Government,  the  volume  may  be 
purchased  from  Martinus  NijholT,  at  The  Hague,  for  seven  florins,  and 
that  the  American  reader  may  obtain  the  volume  directly  from  Messrs. 
Stechert  &  Co.,  New  York  City. 


La  Segunda  Conferencia  de  la  Paz.  By  Antonio  S.  de  Bastamante  y 
Sirv6n.  Libraria  General  de  Victoriano  Suarez,  Madrid,  1908. 
Two  volumes,  pp.  444  and  392. 

The  author,  a  member  of  the  Hague  Conference  o:^  1907,  furnishes 
in  these  volumes  a  useful  and  interesting  r^sum^  of  the  work  of  that 
body,  giving  an  idea  of  the  general  course  of  the  discussion  relative  to 
each  topic  considered.  As  one  of  the  earliest  large  contributions  to  the 
literature  of  the  subject,  their  appearance  is  welcome. 

In  detail,  the  author  discusses  briefly  the  history  of  the  first  convoca- 
tion, next  taking  up  the  method  of  summoning  and  the  organization  of 
the  conference  of  1907.  He  considers  at  length  the  subject  of  disarma- 
ment, recognizing  the  futility  of  a  determined  attitude  on  the  part  of 
the  smaller  powers  in  favor  of  disarmament,  while  public  opinion  in 
the  larger  ones  had  not  yet  become  suflBciently  aroused  with  relation  to 
the  proposition.  Upon  the  question  of  coercion  for  the  collection  of 
national  debts,  he  believes,  as  was  to  be  expected,  that  the  protection  of 
its  nationals  should  not  compel  a  state  to  convert  itself  into  an  executor 
of  contingent  agreements  or  a  knight-errant  in  matters  concerning  the 
purse.  The  conclusions  of  the  conference  relative  to  international  com- 
missions of  investigation  receive  his  praise,  while  its  work  upon  the 
subject  of  arbitration,  little  fruitful  as  it  was,  is  given  ample  and  inter- 
esting review. 

The  questions  of  war  presented  to  and  voted  upon  by  the  conference  — 
declaration  of  war,  delay  of  favor,  laws  of  terrestrial  and  maritime  war, 
transformation  of  merchant  ships  into  vessels  of  war,  blockade,  bombard- 
ment, enemies'  property  in  maritime  war,  exemptions  from  capture, 
rights  and  duties  of  neutral  nations  in  time  of  war,  rights  of  neutrals  in 
territory  of  the  belligerents,  contraband  of  war,  destruction  of  neutral 
prizes,  maritime  inviolability  of  postal  correspondence,  and  the  Inter- 
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ti 

,i'  national  Prize  Tribunal  —  are  all  fully  discussed.    The  steps  necessarily 

to  be  taken  for  the  calling  of  a  new  conference  receive  attention. 

In  summing  up  the  work  of  the  conference,  as  compared  with  that  of 
1899,  the  author  finds  that  the  changes  display  a  liberal  and  progressive 
tendency,  and  that  no  motion  prospered  in  which  could  be  discovered 
any  attempt  to  retire  from  the  path  indicated  by  the  First  Conference. 
He  also  takes  great  pride  in  the  fact  that  all  attacks  upon  the  principle 

!J  of  the  equality  of  states  came  to  naught.    In  concluding,  he  says  that  — 


i« 


I 


J  We  went  from  The  Hague  with  the  firm  conviction,  after  mature  and  cahn 

reflection,  that  the  conference  of   1907  had  contributed   in  the  measure  of  its 
duty  to  the  well  being  of  humanity  and  to  the  progress  of  international  law. 


The  work  concludes  with  (in  Spanish)  the  treaties  of  Geneva  of  1864 
and  1906,  and  with  the  various  Hague  treaties  of  1899  and  1907. 

Jackson  H.  Ralston. 


PERIODICAL  LITERATURE  OP  INTERNATIONAL  LAW 

(For  table  of  abbreviations  used,  see  Chronicle  of  International  Events,  p.  866.) 

Africa.    L'Angleterre  en  Afrique.    Captaine  E.  de  Renty.    Q.  dipl.,  26 il^Z. 

Anglo-French  entente,  The  meaning  of  the.    A.  Maurice  Low,    Forum,  ^(?:113. 

Anglo-German  entente.  Why  not  an?    H,    Fortnightly  R.,  September,  1908. 

Arctic  territory.  La  question  de  la  souverainet^  des  terres  arctiques:  la  question 
de  rtle  des  Ours.    R,  Waultrin,    R.  g6n6rale  de  dr.  int.  public,  i5:185. 

Austria,  The  political  relations  of  Hungary  and.  Count  Joseph  Maildth,  Con- 
temporary R.,  September,  1908. 

Balkan  railuxiya.  La  Querelle  des  chemins  de  fer  balkaniques.  Allemands  contre 
Slaves.    (/.  Aulneau,    R.  politique  et  parlementaire,  57:493. 

Baltic  question.  La  convention  relative  ft  la  Baltique  et  la  question  de  la  fortifi- 
cation des  ties  d'Aland.  £xpos4  du  point  de  vue  allemand.  R.  g^n^rale  de 
dr.  int.  public,  15:271. 

.     The  northern  question.    Brittanicus,    North  American  R.,  188:237. 
I  .     La   question   de   la   Baltique   et   la   Politique   Europ^nne.     Le   corre- 
spondant,  July  23,  1908. 

Belgium  in  the  grip  of  Germany.     National  R.,  September,  1908. 

Britain  and  Belgium.    Sir  H,  H,  Johnston,  K,  C.  B.    Fortnightly  R.,  July,  1908. 

Coasting-trade  in  commercial  treaties.  Meaning  of.  L.  Oppenheim,  Law 
Quarterly  R.,  24:32S. 

Congo,  L'annexion  de  TEtat  Ind^pendant  du  Congo  par  la  Belgique.  Edouard 
Payen,    Q.  dipl.,  2^:269. 

.    The  Belgian  Parliament  and  the  Congo.    E.  D,  Morel,     Contemporary 
R.,  September,  1908. 

.    Les  concessions  caoutchouti^res  du  bassin  du  Congo.     Ooffat.     La  R. 


g«n4rale,  88:235. 
Congr^s  de  Berlin,  Le.     I.     Oahriel  Ha/notaux,    R.  de  deux  mondes,  September 

15,  1908. 
Contraband  of  War,  History  of.     I.    H,  J.  Randall,    Law  Quarterly  R.,  2^:316. 
Domicile,     Der  gegenwfirtige   Stand   der   Wohnungsgestzgebung  in   den   europft- 

ischen  Hauptstaaten.    Emanuel  Hugo  Vogel.    Archiv  fUr  5ffentliches  Recht, 

25:132,  242. 
Egypt.    A  novel  phase  of  the  Eastern  question.    Parliamentary  government  for 

Egypt.    Edward  Dicey,    Nineteenth  Century,  579:373. 
.    The  tragedy  of  Egypt.     III.    " Stanhope  of  Chester''    Westminster  R., 

France-Liberia,    Le  traits  franco-lib^rien.     Jacques  Chaumii.     R.   politique  et 

parlementaire,  52:453. 
Hague  Conference,  The,     L'ceuvre  de  la  Haye,   1899  et  1907.     Louis  Renault, 

Ann.  BC.  pol.,  25:429. 
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Immunity  of  diplomatic  agents.     De  rimmunit^  de  juriction  des  agents  dipl 

matiques.     M,  Leven.     R.  de  dr.  int.  priv6  et  de  dr.  p^nal  int.,  ^:580. 
International    arbitration.     L'^volution   de   Tarbitrage   internationaL 

Willing  Batch      R.  de  dr.  int.  et  de  legislation  compart,  10:261,  363. 
.     Socialism  tiid  international  arbitration.    Jean  Jaur^,    North  Americ 

R.,  288:188. 
International  common   law.     Le  droit  commun   international  comme  source 

droit  international  priv6.     D.  J.  Jitta.     R.  de  dr.  int.  priv6  et  de  dr.  p^~ 

int.,  4:553. 
International  law.    L'ensiegnement  du  droit  international  et  son  caract^re  oblr 

toire.    Michel  S.  Kehedgy,    R.  de  dr.  int.  et  de  legislation  compar^e,  10:^ 
Italy  in  1849  and  Russia  in  1907.    Bernard  Pares,     Westminster  R.,  170:1. 
Japan's    strength    in    war.      General   Kuropatkin.      George   Kennan,    trans 

MeClure's,  51:635. 
Jus  gentium,  A  modern.    T.  Baty.    Juridical  R.,  20:109. 
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